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BANK RUP T. 


(A) Mho may be a Bankrupt. 


Y the f. 13 Elia. 7. If any perſon, uſing a trade, or 
ſeeking a living by buying and ſelling, become bankrupt, 
the lord chancellor, on complaint, &c. ſhall, by commiſ- 

n aſſign ſuch, Cc. who at diſcretion may take order with the 
body, lands, and goods of the offender for ſatisfaction of his 
creditors, rate and rate-like, &c. 

By the ſtatutes 13 Elia. 7. 1 Fac. 15. and 21 Fac. 19. A 
bankrupt may be, every one, who uſes the trade of merchandize, 
or ſeeks his or her trade of living, by buying and ſelling, 

Whether a man be a trader within the ſeveral ſtatutes againſt 
bankrupts, is a queſtion, not of fact, but of law upon the fact. 

Cowp. 7 52.* 
Draxing and re-drawing bills of exchange may, or may not 
amount to a trading in merchandize. Coup. 751, but depends 
on circumſtances.* 

*A perſon in the country drawing on his banker in — ak 
for the purpoſe of diſcharging a particular debt, and directin 
him to re- draw on him for the ſame amount, does not ſubject 
himſelf thereby to the bankrupt laws. Id. Bid.“ 

Nor will merely drawing bills on a perſon's own account, 
and borrowing accommodation notes, in lieu of his own to the 
ſame amount make him an object of theſe laws. Id. 145.* 

But where two perſons who have large ſums of other peoples 
monies in their hands are in a courſe of drawing and re-drawing 
on each other for the amount of ſuch ſums, that is a trathcking 
in exchange, tho' no commiſſion be allowed on either fide, and 
tho' a loſs may accrue to the party, for the intention was viſibly 
to make a profit of ſuch exchange. 1 Athkyns 128. Cry, 
751.% | 
[A clergyman may be a bankrupt, Semb. ex parte Meymer, 
M. 1747. 1 Athyns 196+] 

[A perſon may act as a banker (conſequently be a bankrupt) 
tho' he does not an open ſhop. Ex parte Wilſon, M. 17 52. 
1 Atkyns 218, ] 

[A publick officer, as an exciſeman, if he trades. Highmere v. 
Malley, M. 1737. 1 Atkyns 206.] 
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IA pawnbroker, under fat. 5 G. 2. A v. „lg, AV. 
1737. 1 Athyns 206. ] 

Tho' it be a very inferior trade, if he gets his living by it. 

Brewer, malſter, paper-maker, diſtiller, ſugar-baker.“ 

Dyer, 2 Cro. 585. 

[ Artificers whoſe living is ſubſtantially gotten by mechanical 
labour, with a mixture of buying and ſelling, as a butcher. 
Dally v. Smith, H. 8 G. 3. 4 B. M. 2148.) 

[It depends on the proportion of their trade in the different 
capacities. D. per Wilmot, C. J. _ v. Hogg, M.11G. 3. 
3 Will. 146. 

Tho' he does not ſell the ſame wares which he buys, but con- 
verts them to ſaleable commodities, and then ſells. 

As, a ſhoe-maker. R. Cro. Car. 31. Cro. El. 268. Shin, 
292. * 

"ad ironmonger, lockſmith. 

A ſaleſman. 

A clothier, who buys wool, and converts it to cloths. 

A tanner, and baker. 3 Med. 330. 

* Whether a vintner as ſuch can be a bankrupt, has not been 
determined. Per Ld. Mansfield, 4 Bur. 2066, but it ſeems in 
analogy to the caſe of victuallers and innholders. (Vid. B.) be 
cannot.“ 

*But it has been ruled that if he ſell as a wine merchant he 
may. Vide 1 Brown Ch. Rep. 178.“ 

Tho' he has left off his trade for ſome time, if he abſconds, 
Sc. for debts contracted during his trade. Adm. 1 Sid. 411. 
Semb. 1 Lev. 17, R. Pal. 325. 

Or, for debts contracted in his trade, tho” newly ſecured after 
his leaving off his trade, 

Or, if he leaves off his trade, but puts his ſtock into the 
hands of another, with whom he is partner in gain and loſs. R. 
Pal. 32 

Or, i? he has effects of his trade in his hands, and upon credit 
of them contracts debts, tho he does not buy more goods. R. 

1 Vent. 166. 

So, a feme covert merchant may be a bankrupt. [ Ex parte 
Carringlon, M. 1739. 1 Atkyns 206. Lavie v. Philips, M. 
6 G. 3. 3 B. M. 1176.) 

By the ,t. 21 Jac. 19. An alien, or denizen may be a bank- 
rupt as well as a ſubject. 

By the ft. 21 Fac. 19. A ferivener, receiving others money, 
or eſtates into his truſt, or cuſtody, 

UIt is doubtful whether the clauſe of 21 Ja. 1. whereby a 
{-rivener may be a bankrupt, is not repealed by 10 Ann. c. 15. 
but a ſcrivener is implied in the clauſe of 5 G. 2. c. 30. relating 
.to bankers, brokers and factors, and may certainly be a bankrupt. 
Ex parte Burchal, H. 1742. 1 Athyns 141.] 

So, a ſubject who- travels, and in a foreign realm trades hither 
R. 1 Sal. 110. 

So, a man, who trades i in Ireland, and ſometimes in England, 
2 Ver. 162, 

On, 
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©. If only beyond ſea? 2 Per. 162. 
[If a perſon carries on trade in a kingdom belonging to the 


crown of Great Britain, where the bankrupt acts are not adopted 
| (as Ireland) and comes over here, a commiſhon may be taken 
out if he has contracted debts here, Fx parte Williamſon, H. 


1750. 1 Atkyns 92. *Cowp. 398.]" 


(B) Cho not. 


UT a man cannot be a bankrupt by buying and ſelling, if 
B his principal means of living be not gained by it: and there- 
fore, a farmer, tho' he buys beaſts, &c. and afterwards ſells them, 
cannot be a bankrupt; for his principal means of living is by his 
labour, and not by his buying and ſelling. Cro. Car. 579. B 
the /. 5 Ann. 32. Per Holt. 1 Sal. 110. Per two . 2 Mad. 
Ca. 48. | 

f a man exerciſe a manufacture from the produce of his owt 
land, as a neceſſary or uſual made of enjoying that produce, and bringing 
it advantageouſly to market, he ſhall ut be conſidered as a, trader, 
tho' he buy the neceſſary ingredients and materials to fit it for 
market. Per Ld. Mansfield, 1 Term Rep. 38.* 

*As where a farmer makes cheeſe on his own land, and buys 
runnet and ſalt. Id. Did.“ 

* Or, makes his own apples into cyder, tho” there be an ex- 
pence attending the operation, and many things be neceſſary to 
be bought, and ſome mixture. Id. Lid.“ 

8o, in the caſe of a proprietor of allum works, where the 
operation tho* complex is neceſſary to bring the produce of the 
land to market. Id. [bid. and 1 Brown Ch. Rep. 174, 176.“ 

*So, in that of the proprietor of a coal mine, or of a man 
who buys a coal mine (without limitation of time or term, 
yielding rent and a quantity of coals yearly, and power of re- 
entry for non-payment) works it and ſells the coals. 2 V7. 
169.* 

*So, where a man makes bricks only for his own uſe, or hav- 
ing a ſmall ſurplus, ſells it to a friend. 1 Brown Ch. Rep. 173. 
1 Term Rep. 39.“ 

But where the produce of the land is merely the raw material 2, 
a manufafure, and uſed as ſuch, and net according to the ujnal 
mode of enjoying the land; in ſhort, 2vhere the produce of the land 
is an inſignificant article, in compariſon of the whole expence of 
the manufacture, there a man is to be conſidered as a trader, 
I Term Rep. 38.% 

* As where a farmer took earth from the waſte, for which he 
afterwards paid a confederation, and ſold the bricks to all who 
came for them. 1 Brown Ch. Rep. 173.* 

*So, where a man takes a ficld for the purpoſe of making 
bricks for ſale, and makes and ſells them accordingly. 1 Term 
Rep. 39.* | | 

Tho' he holds a farm along with the brick ground. Seb, 


Id. Did. 
B 2 [*50,* 
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[*So,® a farmer, renting 300 J. per annum, planting divers 
acres annually with potatoes, and felling them for gain, if he 
alſo buys great quantities of potatoes, hires warehouſes for them, 
and ſells them in ſeveral markets, may be a bankrupt. Mayo v. 
Archer, P. 8 6. Str. 513.] 

*So if he buy and fell horſes with a view to make a profit by 
them independently of his farm, tho' the inſtances be few. 
1 Term Rep. 573.* 

Nor, an huſbandman, or labourer. Cro. Car. 31. 

Nor an innholder. R. per three F. Berkly cont. Gro. Car. 
549, KR. 3 Mod. 329. 3 Lev. 309. Fon. 437. Carth. 150. 
1 Sal. 109. Skin. 291. Sho, 96, 269, ®quatenus innholder, 
4 Bur. 2064.* . | 

*But an innkeeper who ſells liquor out of the houſe to all 
cuſtomers applying for it, may, however inconſiderable the 
extent of ſuch dealing and the profits ariſing from it may be, 
1 Term Rep. 572.* . 

[Nor a victualler. Saunderſon v. Ronwles, P. 7 G. 3. 4 B. 
M. 2064. Perkin v. Proctor, T. 8 G. 3. 2 Will. 382.] 

Nor the maſter of a boarding- ſchool. 3 Mod. 330. 

Nor, a gun- founder; for he works for the ſervice of the army. 


Skin. 292. 
Nor, by the //. 5 Ann. 22. A grazier or droyer. Cont. be- 


fore. Fon. 304- | 

So a man, who lives by buying only, and not ſelling, cannot 
be a bankrupt. po | 

Or, by ſelling only. : 

So, if a man has a particular employment, in which he buys 
and ſells, he cannot be a bankrupt, unleſs it be a general trade; 
as, if a man purchaſe and ſell lands. 

If he victuals the navy. R. 1 Vent. 270. D. 1 Sal. 110. 

If he be a butler, ſteward to the king, inns of court, &. 
Skin. 292. 

A farmer of the cuſtoms, exciſe, c. or by the f. 5 Ann. 22. 
the receiver general of the taxes, 

Tho' he buys ſeveral things by this means, and ſells the ſur- 
plus, or part of them again. 1 Vent. 270. 

So a trader cannot be a bankrupt for debts contracted after he 
has left off his trade. R. 1 Sid. 411. 

Tho? he afterwards becomes a trader again. 1 Sid. 411, 
1 Lev. 17. | 

Tho? after leaving off his trade, he ſells his old ſtock. R. 
1 Sid. 411. 1 Vent. 29. 

*But a debt contracted before the party entered into trade may 
be the ground of a petition for a cammiſſiom of baukruptcy. Dong. 
295. 
he executor of a trader who only diſpoſes of his teſtator's 

ſtock, or buys wines only to fine teſtator's ſtock, is not a trader, 
or liable to commiſſion of bankrupt. Ex parte Nutt, T. 1743. 
r Ath;ns 102] _ 

By 
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By the fat. 14 Car. 2. 24. None ſhall be a bankrupt for his 
ſtock in the Ea, India or Guinea gampany, or fiſhing trade, or 
for ſelling his dividend received therein in goods, Cc. 

And by the fat. g & 10 . 3. 44. No member of the EAH.-Iudia 
company, in reſpect of his ſtock therein only. 

So, if a man has a part in a ſhip; it does not make him a 
bankrupt, unleſs he freights it, 1 Sid. 411. 1 Vent. 29. 

Or, if he freights it, when he does not get ſo much as is dug 
upon the bottom for repairs. R. 1 Sid. 411, 1 Vent. 29. 

If a man commits an act of bankruptcy, and afterwards pays, 
or compounds with all his creditors, he will be a new man. A 
1 Sal, 110. 


[An infant, Ex parte Sydebotham, T. 1742. 1 Atkyns 146. 


(C) Aﬀ of Baiikruptcy, 
(C. 1.) What ſhall be. 


* A trader may be a bankrupt tho' ſolvent, and inſolvent with- 
A out being a bankrupt. Doug, 92. 

By the ft. 13 El. 7. and 1 Fac. 15. If any, Sc. depah: 
realm of intent to defraud his creditors being ſubjects, or for the 
ſame intent begin to keep his houſe, or otherwiſe abſent himſelf; 
or depart from his dwelling-houſe, or take ſanctuary, whereb 
a creditor, being a ſubject, may be defeated or delayed of his 
juſt debt, he ſhall be adjudged a bankrupt. 

And if he has no conſtant dwelling, if he abſents himſelf from 
his uſual abode, | 

If a miller keep himſelf within his mill, 

A churchwarden within the church. 

And thereſore, if a man abſent himſelf from his houſe, or 
abode, for debt; 

Or, abſcond within his houſe for a day, or an hour, with de- 
ſign to defraud or delay his creditors. R. Pal. 325. 

[If a man ride out, returns in the evening, before which a 
bailiff had been to arreſt him, next morning he tells him he went 
out to gain the term of plaintiff, but will now give bail on a new 
writ, which he does; it is an act of bankruptcy under 1 Fac. 15. 
Maylin v. Eylae, T. 2 G. 2, Str. 809.] 

[If a man is arreſted, and the bailiff takes his word to put in 
bail and he keeps at home to avoid the conſequences, it is an act 
of bankruptcy, Barnes 160.] 

Or denies himſelf, when he knows that a creditor comes for 
his debt; he will be a bankrupt. - 

Or, upon notice of proceſs, or execution againſt him for debt. 

= proceſs out of chancery, upon a decree for payment of 
a debt, | 

Tho' the concealent of himſelf be only for a little time. Pal. 
325. 

Or, te be ſued only as ſurety for another. Pal. 325. 

| B 3 Otherwiſ: 


(C. 1.) 
Conceal- 
ment cf 
himſelr, 


*exchange. Semb. Cro. El. 13. 


(C. 2.) 
Fraululent 
arrett, &c. 


(C. 3.) 
Continu- 
ance in pri- 
ſoa, 
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Otherwiſe if he abſent himſelf, or abſcond for other cauſe 
than to defraud or delay creditors : as, if it be to avoid an arreſt 
upon an excommuunicato capiendo. 

Or to avoid the ſervice of proceſs to enforce a decree in chau- 
cery. 

"Or to avoid an attachment on an award, for non-delivery of 
gods purſuant to the award, it is not an act of bankruptcy, for 
it is not a debt, but a duty only, and ſo not within the act 1 Fac, 
c. 15. Lingwziod v. Lade, H. 1747. 1 Atkyns 196.] 

So, if he abſconds ſome times for debt, but afterwards appears 
publickly and openly for the moſt part, in his ſhop, and upon the 


[Denying himſelf to a creditor at eleven o'clock at night is 
not an act of bankruptcy. Ex parte Hall, M. 1753. 1 Athyns 
201. 

* if he abſconds, and afterwards goes beyond ſea and trades; 
for this is evidence, that his firſt concealment was not to bn 
creditors. 1 Sal. 110. | 

But it ſeems that ſuch abſconding, if attended by a miſrepre- 
ſentation to a creditor by the party's deſire is an act of bankrupt- 
cy. Vid. Comp. 446.* 

[So a merchant going to his eſtate in Barbadves, with the 
knowledge of his creditors, and ſeeing them daily, and after- 
wards remitting money to them, ſhall not be a bankrupt five 
years afterwards, becauſe a ſervant proves he was denied to one 
or 51 of thoſe creditors. Ex parte Gulſſan. 1 Atkyns 193 and 
139. 

"Yer if he trades de now after a manifect act of bankruptcy, 
this does not purge his bankruptcy. Bid. 


So, by the %. 13 EL. 7. and 1 Fac. 15. If any, &c. ſuffer 
himſelf wilfully to be arreſted for money not due, for goods, or 
other juſt cauſe, or ſuffer himſelf to be arreſted, or yield himſelf 
to priſon, of intent to defraud or hinder creditors, he ſhall be 
adjudged a bankrupt. | 

So, by the ff. 1 Fac. 15. If any fraudulently procure himſelf 
to be arreited, or his goods, money, or chattels, to be attached, 
or ſequeſtred. 

And therefore, if he become a priſoner in the Fleet or Mar- 
ſhalfea, he will be a bankrupt. 

Zo, if he cauſed a voluntary or feigned action to be commenced 
againſt him. | | 

But he is not a bankrupt if his goods are attached, or ſequeſ- 
tred without his procurement. As, upon an attachment out of 
a court for his default, or laches. 

So if A. has a rectory impropriate, and the tithes are ſequeſ- 
tred for not repairing tie chancel, 

*But a fraudulent judgment and execution, tho? void againſt 
creditors is not in itfelf an act of bankruptcy.  Cowp. 427.* 


So by the fl. 1 Fac. 15. If any, arreſted for debt, ſhall after 
the arreit lie in priſon ſix months, (or by the /. 21 Fac. 19. two 
months,) 
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months,) or more, upon that or any other arreſt, or detention 
in priſon for debt, he ſhall be adjudged a bankrupt. 

Tho' the debt be of what value ſocver, for which he ſhall be 
arreſted, 

Tho' bail be given at firſt, and he lies in priſon afterwards, 
but not immediately upon the arreſt, Ray, 481. 1 Sal. 109. 

But the arreſt muſt be lawful; and therefore, if he be arreited 
by an executor before probate, it does not make him a bankrupt, 
K. 3 Lev. 58. 1 Vent. 370. 

[If A. pays B. part of conſideration- money for the equity of 
redemption of his eſtate, and B. refuſes to proceed, A. arreſts 
him, and B. lies two months in priſon; this is not foundation 
for a commiſſion, for no action at law could in ſtrictneſs be 
maintained, but a bill for performance. Ex parte Hylliard, T. 
1751. 1 Atkyns 147] 


. So, by the ff. 13 El. 7. and 1 Jac. 15. If any, Ec. ſhall ſuffer (C. 4.) 
himſelf to be outlawed. —— 
But an outlawry in Treland does not make one a bankrupt. 
Nor outlawry here, unleſs it be with intent to defraud credi- 
tors. Semb. I Lev. 13. | 
Or, if it be reyerſed before the commiſhon iſſues. | 
Or, reverſed, for default of proclamations after the com- 


miſſion. 


So by the ff. 21 Jac. 19. If any, Sc. being indebted to any (e. s.) 
E or perſons in 100 J. or more, ſhall not pay or compound — pk 
or the ſame in fix months after it ſhall grow due, and he be ar- utter ſuit. 
reſted for the ſame; or in fix months after an original ſucd for 
the ſame debt, and notice of it given to him, or left in writing 
at his dwelling-houſe or laſt place of abode, he ſhall be a bank- 
rupt. 

Tho' he be arreſted by proceſs, out of the excheguer, and the 
ſuit be not by original, 

But by the . 10 Ann. 15. This deſcription of a bankrupt 
after 20 April 1712, is void and repealed; provided, no act, 
ſale, or diſpoſition of any bankrupt's eſtate upon the ſaid de- 
ſcription, by force of a commiſſion before the ſaid 20 April, 
ſhall be avoided, 


So, by the /f. 21 Tac. 19. if any, Oc. being arreſted for (c. 6.) 
m_ J. or more of juſt debt, ſhall aſter ſuch arreit eſcape out of Eſcape, -» 
priſon, or procure his enlargement, by putting in common or dino 
hired bail, i - 

But now, by the ff. 10 Ann. 15. every act, which relates to 
the deſcription of a bankrupt by procuring his enlargement by 
common and hired bail, is repealed from the 20 April, 1712 
provided, not to avoid any act, ſale, or diſpolition, S.. on 2 
commiſſion taken out before. 
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(C- z.) So by the /. 21 Fac. 19. if any, Sc, by himſelf or others, 
3 with his procurement, obtain any protection, unleſs a perſon law- 
delay. fully protected by the privilege of parliament; 

Or, ſhall prefer to the king, or any of the king's courts any 
petition, or bill againſt any of his creditors, to enforce them ta 
accept leſs than the juſt and principal debt, pr to procure a longer 
day of payment, than was given by the original contract, he 
ſhall be adjudged a bankrupt. | 

But if the creditors, upon requeſt, enlarge the time for pay- 
ment, it does not make him a bankrupt, 

So, if any one be protected as the king's ſervant, R. Skis. 2r. 


(0. 8.) 80 by the. /. 1 Fac. 15. if any, Cc. ſhall make or cauſe to be 
Fraudulent made any fraudulent grant, or conveyance of his lands, or goods, 
conveyance, hereby creditors, being ſubjects, may be defeated or delayed, 

he ſhall be judged a bankrupt. | 

And therefore, if he makes a grant, or conveyance fraudulent 
within the /. 13 El. or the ff. 29 El. it makes lim a bankrupt. 
Vide what conveyances are fraudulent within theſe ſtatutes. 
Covin, (B. 2, Cc.) 

[If a trader executes conveyance of his whole ſubſtance to a 
particular creditor, tho' by way of ſecurity, and for a valuable 
conſideration, but does not deliver poſſeſſion till he reſolves to 
commit an act of bankruptcy, it is fraudulent and an act of 
bankruptcy. Worſely v. Demattos, H. 31 G. 2. 1 B. M. 467. 
Wilſon v. Day, T. 32, 33 G. 2. 2 B. M. 827. 

[If he conveys and delivers poſſeſſion of all ta one creditor, 
juſt before he commits an a& of bankruptcy, it is fraudulent, 
Bid. * Bur. 239, 240. Doug. 87.* | 

80, tho? ſuch aſſignment is only of one third of his ſtock. 
Doug. 87.* | 

{Or even if he colourably reſerves a part. X. per Hardwicha 
C. in Gayner's Caſe, Ibid.}] 

And if he makes a fraudulent grant, &c. he will be a bank- 

rupt, though he afterwards appears publickly upon the exchange, 
c. Semb. cont, Hutt. 42. | 2 
*So, where a trader being ſolvent at the time, and continuing 
ſo for three years after, made a conveyance of all his goods, 
chattels, and perſonal eſtate, to ſecure a ſum of money borrowed; 
this was held to be an act of bankruptcy by the court of B. R. 
tho* the chancellor thought otherwiſe. 1 Brown Ch, Rep. 99. 
B, R. Hil. 2 G. ro Doug. 89.* | 

*So, an aſſignment, by deed, of a leaſe, part of a bankrupt's 
eſtate, in contemplation of an act of bankrupcy, is itſelf. an act 
of bankruptcy. Doug. 86.“ | 

And a parole aſſignment of only part of a trader's ſtock, in 
contemplation of an act of bankruptcy, tho' no act of bank- 
ruptcy, is void againſt creditors. Doug. 87.* 

If a trader execute a 6// of ſale of all his ſtock and effects, to 
pay certain creditors, the overplus, if any, to be accounted for to 


himſelf, this is an act of bankruptcy. Doug. 295.* 
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But thoſe who are priyies, and aſſent to a deed of aſſignment 
by a debtor, cannot ſet it up as an act of bankruptcy, 2 Ter 


Rep. 594.0 


(C. 9,) To what Time it ſhall relate. 


If a man becomes bankrupt by continuance in priſon for twa 
months after an arreſt, or for not compounding within fix 
months, or by a diſcharge upon common or hired bail, by the 
Nt. 21 Jac. 19. he ſhall be adjudged a bankrupt from the 
time of his firſt arreſt. 

[If the act of bankruptcy is lying two months in gaol, he is 
bankrupt from the firſt day by relation, ſo as to ſet aſide all in- 
termediate tranſactions, Barwell v. Ward, H. 1744. 1 At- 
kyns 260. | 

*And to veſt the 21 in the aſſignees from that time. 
2 Term Rep. 141. therefore the aſſignees may maintain an action 
for money had and received againſt a perſon, who, having notice 
that a commiſſion would be iſſued againſt the bankrupt, fold his 
goods, and paid him the produce before the expiration of the two 
months. Id. Ibid.* | 
So, if after an arreſt he eſcapes, 

If upon an arreſt he gives bail, and afterwards is arreſted by 
another, and continues in priſon two months, he ſhall be a bauk- 
rupt from the firſt arreſt, Per Holt, 1 Sal. 111. 

So, if upon an arreſt he gives bail, and afterwards ſurrenders 
himſelf in diſcharge of his bail. Semb. per Holt, 1 Sal. 111. 
4 ide infr as 

[If a man is arreſted in Kent, and afterwards brought up to be 
turned over, and on the road to the judge's chamber is per- 
mitted, at his requeſt, to call at his attorney's in London, and 
thence is carried to the judge's chamber, bailed, i/antly there 
ſurrendred by his bail in diſcharge, and ie committed, and 
lies two months, he is bankrupt from the firſt arreſt, Tho on a 
fair and ſubſtantial bailing, only from the ſurrender. Roſe v. 
Green, H. 31 G. 2. 1 B. M. 437.1] 

[But ſuch being out of cuſtody in London, is not an eſcape to 
make him bankrupt. Bid. | 

If a bankrupt gives away his goods, &c. after the commiſſion 
iſſues, it will be void. R. 2 Co. 26. a. Vide paß, (D. 16.) 

Tho! it be for ſatisfaction of a juſt debt. R. 2 C 26. a. 

So, if he makes a gift to a creditor, or a diſpoſition of his 
goods, &c. after an act of bankruptcy committed, and before a 
commiſſion granted, the gift, or diſpoſition will be void; for by 
the /. 13 El. 7. the bargain and ſale by the commiſſioners, &-:. 
ſhall be good againſt the offender, his wife, heirs, &c. and all 
claiming under him by any act after he firſt became a bankrupt. 
2 Co. 26, 

But if a man upon an arreſt gives bail, and afterwards ſurren- 
ders himſelf in diſcharge of his bail, he ſhall not be a bankrupt 
from the firſt arreſt; for the ſtatute ſhall be intended only, where 

he 
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he continues in priſon upon the arreſt. R. 1 Sal. 109. Adm. 
3 Lev. 58. 1 Vent. 370. Semb. cont, per Holt, 1 Sal. 111. 
R. acc. 2 Sho. 253. Ray. 479. R. 2 Sho. 512, 525, But per 
Sho. there dub. per 2 F. North. cont. Skin. 22. KR. per totam 
Curiam 4 J. 2. Skin. 270. 

Where an act is a clear unequivocal act of bankruptcy, it can- 
not be explained by any ſubſequent circumſtances. 2 . Term 
Rep. 59.* | | | 

Therefore where A. was denied in the morning by expreſs or- 
ders, to the holder of a bill which was due, it was a complete act 
of bankruptcy z and could not be purged, by his afterwards pay- 
ing the bill in the ſame day before five o'clock, tho? by the cuſtom 
of London the payer of a bill has the whole day on which it be- 
comes due till five o'clock to diſcharge it. Id. Ibid.* 

But where the act is in itſelf doubtful it may be explained. 
Id. Bid. x | 


(D) Commiſſion. 


(D. 1.) How it iſſues. 


Y the /. 13 El. 7. enlarged by the /. 1 Jac. 15. and 

21 Fac. 19. the lord chancellor, or keeper, on complaint in 
writing that any is bankrupt, by commiſſion under the great ſeal 
ſhall appoint ſuch as he thinks fit, c. | 

But ex cautela, the chancellor, before the commiſſion is granted, 
uſually requires a petition of the creditors, and an affidavit that 
they believe him to be a bankrupt. | 

And by the ff. 5 Ann. 22. no commiſſion after 25 April 1707, 
ſhall be awarded on the petition of a ſingle creditor, unleſs his 
debt amount to 100 J. or upwards, or of two creditors, unleſs 
their debts amount to 150 J. or of three or more unleſs their debts 
amount to 200 J. or upwards. So by the ff, 5 Geo. 2. c. 30. 

*On this ſtatute it has been queſtioned, but not determined, 
whether a commiſſion be good, being ſued out at the petition of 
three or more - creditors, whoſe debts did not altogether amount 
to 200 J. tho? the debt of one was 161 /. and it ſeems it is bad. 
1 Term Rep. 481,* | 

And before the commiſhon granted, the creditors petitioning 
ſhall give bond to the lord chancellor, &c, of 200 J. penalty, on 
condition, that they prove their debts, and the party a bankrupt; 
and on failure the bond ſhall be aſſigned for the benefit of the 
party grieved. So by the g. 5 G. 2. c. 30. 

The commiſſion ought to be granted de jure, upon the petition 
of creditors, &c. 2 Ca. Cb. 191. 1 Ver. 153. 

*But a ſecond commiſſion taken out, pending a former, under 
which a bankrupt has not obtained his certificate, is void. And 
the effects of the bankrupt taken under ſuch ſecond commiſſion 
belong to the creditors under the firſt, Cotep. 823.“ 

| [Caveats 
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* FCaveats againſt commiſſions of bankrupt before they iſſue 
ought not to be allowed, tho' there have been ſome inſtances of 
them. Ex parte Parſons, M. 1746. 1 Athyns 72.] 

[A commiſſion ws iſſue to find the party a bankrupt, and ta 
make a proviſional aſſignment, with reſtrictions not to iſſue war- 
rant of ſeizure againſt effects, nor to ſummon bankrupt to ſur. 
render, till trial at law had, and further directions. 15d. } 

Under a joint-commiſſon each partner muſt be found a bank- 
rupt, and tho' one dies afterwards, the commiſhon may go on, 
but if one is dead before the commiſſion iflues, it is void. 
Beaſley v. Beaſley, H. 1736. 1 Atkyns 97.) 

[A commiſſion may ifſue againſt one partner of three, for a 
joint debt, tho' an action cannot be maintained againſt one, with- 
out joining. the other two. R. by C. B. unanimoully on iflue 
directed. Ex parte Criſp. T. 1744. 1 Athyns 133.] 

But a commiſſion granted, before an act of bankruptcy is com- 
pleated, will be void : as, after an arreſt and impriſonment, and 
within two months after the arreſt. 1 Sa. 111. 

*By the f. 5 G. 2. c. 30. / 41. the lord chancellor ſhall ap- 
point a proper place near the inns of court, where all proceedings 
under a commiſſion of bankrupt ſhall be entered of record, by a 
perſon appointed by the lord chancellor, or by the deputy of ſuch 
perſon to be approved by the chancellor; and on petition to the 
chancellor, Cc. he ſhall order all proccedings under commiſſions 
to be there entered, and all perſons ſhall be at liberty to ſearch 
and ſee if ſuch entry be duly made: and in caſe of the death of 
the witneſſes proving the act of bankruptcy, or in cafe of the 
commiſſions and proceeding being loſt or miſlaid, a true copy of 
the record may be given in evidence.* 

The depoſitions of the ac? of bankruptcy, when recorded ac- 
cording to this ad (or copies thereof) are evidence in an action at 
law, to prove the preci/e time, if it be ſpecified in them, on the 
death of ic witnels. Doug. 257.* 

By the ff. 21 Fac. 19. no purchaſer ſhall be impeached, Ec. 
unleſs a commiſuon be ſued within five years after he becomes 
bankrupt. Vide poſt, (D. 19.) N 

And therefore, the conumiilion ought to be granted within five 
years after the act of bankruptcy. Semb. 1 Lev. 13. 1 Ver. 153, 

But if there are ſeveral acts of bankruptcy, it may be granted 
within five years of the laſt act. R. 1 Lev. 13, 

90, it muſt be granted during the life of the bankrupt, ang 
not afterwards, - 2 Ca. Ch. 142, 192. 1 Ver, 153. 

90 by the /. 7 Geo. Zr. a creditor, on a ſecurity not due bo- 
fore the party becomes a bankrupt, ſhall not be a ſufficient credi- 
tor in reſpect to ſuch debt, to join in a petition for a commiſſion 
of bankruptcy, until ſuch time as his debt becomes actually due 
and payable. But this is repealed by 5 G. 2. c. 30. /. 23.“ 
he indorſee of a note given before the act of bankruptcy, 
and indorſed after it, may be petitioning creditor. {x How 
Thomas, H. 1747. 1. Athyns 73, 126. Anen. T. 1 
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[Creditor by ſimple contract before act of bankruptcy, taking 
a bond after a ſecret a& of bankruptcy may be a petitioning cre- 
ditor. Ambroſe V. Clendon, H:. 9 G. 2. Str. 1042. B. R. 
H. 267.] / 

A 45 bt on an account not liquidated, is a foundation for a 
commiſſion of bankrupt, Flower v. Herbert, T. 1751. 2 Ve- 
zey 326.] 

[A creditor who has the body in execution, cannot be a peti- 
tioning creditor. Barnaby's Caſe, M. 11 G. Str. 653.] | 

Nor he whoſe debt was contracted after the act of bankruptcy. 
Toms v. Mytton, H. 13 G. Str. 744. Ambroſe v. Clendon, P. 

G. 2. Str. 1042. ' 

[Aſſignee of a bond cannot be a petitioning creditor, for he is 
not a legal but only an equitable creditor, and no equitable debt 
is ſuſſicient. Mealicot s Caſe, P. 4 G. 2. Str. 899. Ex parte 
Hylliard, I. 175 1. 2 Fezey 407. ] 

*So, neither can a creditor by promiſſory note of above fix 


(hee exc Acc. Meoſely 37. Str. 746. contra.“ 


e 
"TL e executor of a bankrupt cannot take out a commiſſion for 
a d ue to his teſtator, for it is veſted in his aſſignees, unleſs 
the commiſſion is ſuperſeded. Ex parte Goodwin, P. 1740. 
1 Athyns 100.] 

[Action on the caſe lies for falſely and maliciouſly ſuing out a 
commiſſion, notwithſtanding the remedy given by ſtatute of aſ- 
ſignment of the bond. Brown v. Chapman, T. 3 G. 3. 3 B. 
NM. 1418.) | | | 


(D. 2.) Who ſhall take Advantage of the Commiſſion. 


By the /. 1 Foc. 15. in four months after the commiſſion, and 
until diſtribution, &c. any creditors of the bankrupt may join 
with the creditors who ſued forth the commiſhon, thoſe ſo com- 
ing in contributing to the charges of the ſaid commiſſion, and if 
the creditors come not in within four months, then the com- 
miſſioners have power to diſtribute, 

And all the creditors may come in before diſtribution made, 
tho' four months are paſſed. R. Hutt. 38, | 

90 by the ff, 7 G. 31, a creditor whoſe bond, bill, note, &&c, 
taken on ſale of goods, is payable at a future day. 

And till the four months are paſſed the commiſſioners cannot 
make diſtribution, tho' they may ſell and prepare for a diſtribu- 
tion preſently upon execution of the commiſſion, within the four 
months. R. Hutt. 37. 

By. 5 G. 2. c. 30. ſ. 33. the aſſignee ſhall at ſome time 
after the expiration of four months, and before the expiration of 
twelve, cauſe at leaſt 21 days public notice to be given in the 
London Gazette, of the time and place the commithoners and 
aſſignees intend to meet to make a dividend, at which meeting 
the creditors who have not before proved their debts, may then 
prove the fame, And by / 37, within 18 months after the 
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iſſuing of the commiſſion, notice ſhall be given in the Londen Ca- 


zette, of a meeting to make a ſecond dividend, in caſe the eſtate 
was not wholly divided on the firſt dividend, and for the creditors, 
who have not before proved their debts to come in and prove the 
ſame; and this ſecond dividend ſhall be nal, unleſs any ſuit at 
law, or in equity be depending, or any part of the eſtate ſtanding 
out, Cc. 

And it is ſufficient, that the creditors offer to be joined and 
contributors to the charge, without tendring any particular ſum. 
Hutt. 38. 

So, after a diſtribution of part, any creditor paying contribu- 
tion may come in for that which remains. R. 2 Ca. Ch. 154. 
But an offer of creditors to join with thoſe, that procured the 
commiſſion, is not ſufficient, without an offer alſo to be contri- 
butory to the charges. R. Hutt. 38. 

And the charges comprehend all expences of the execution and 
defence of the commiſhon, as well as of the iſſuing. Hutt. 38. 

And if the creditors refuſe, or neglect to come in before dit- 
tribution made after four months, they ſhall not be afterwards 
aided. N. 2 Co. 26. ö. 

* But now by /. 5 G. 2. c. 3. J. 25. the petitioning creditor ſhall, 
at his own cofts, ſue forth and proſecute the commiſſion, until 
the choice of aſſignees, at the time for chooſing whom the com- 
miſſioners ſk all aſcertain ſuch coſts, and order them by writing 
under their hands to be reimburſed to ſuch creditor by the aſ- 
ſignees, out of the firſt monies that ſhall be got in of the effects 
of the bankrupt; and every creditor ſhall be at liberty to prove 
his debt without any contribution.“ 

And if diſtribution be made after the four months of part only, 
the other oreditors come too late. R. Hutt. 38. R. cont. that 
they do not come too late for the reſidue. 2 Ca. Ch. 154. 

And they ought to take notice of the commiſſion, it being of 
record. 2 Co. 26. b. 

[Separate creditors cannot be admitted to prove their debts un- 
der a joint commiſſion, without the ſanction of the court. Ex 
parte Samdam, H. 1743. 1 Atkyns 68.] 

Under a joint commiſſion ſeparate creditors may come in, and 
Joint creditors ſhall be paid out of the joint, and ſeparate out of 
the ſeparate eſtate, for the aſſignment is of the whole eſtate. Ex 
parte Baudier, M. 1742. 1 Atkyns 98.] ' 

But where two ſeparate commiſſions iſſue againſt two, as ſe- 
parate traders, tho? they have been partners, . the creditors 
on the 2 eſtate cannot come in, but muſt take out a joint 
commiſſion. id.] 

[If a ſeparate commiſſion is taken out againſt perſons who 
were formerly partners, the joint creditors ſhall be at liberty to 
bring bill for their demand, on account of the partnerſhip, againſt 
the aſſignees of the ſeparate eſtate, who ſhall ſell all the effects 
ſeized under the commiſſion, and depoſit the money in the bank, 
but make no dividend till the ſuit is determined; and in the 
mean time, the joint creditors may prove their debts under the fe- 
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patate commiſſion, without prejudice. Ex parte Voguel, H. 1743. 
1 Athyns 132. | 

[A creditor is not intitled to purſue the perſon of the bank- 
rupt, and alſo to receive a proportionable benefit under the com- 
miſſion. Ex parte Capot, H. 1739. 1 Athyns 219.] 

A creditor who has brought aCtion, and alſo proved his debt 
under the commiſſion, and being the majority in value, choſen 


| himſelf aſſignee, may ſtill make his election to proceed at law. 


Ex parte Dorvilliers, T. 175 1. 1 Atkyns 221.} 
(D. 3.) Wbo are Creditors. 
By the ff. 21 Fac. 19. (tho not by the ft. 13 El. 7. and 


1 Fac. 15.) alien creditors ſhall have the ſame benefit of a com- 
miſſion of bankrupt, as a ſubject, or denizen. 

And by the ſame ſtatute, every creditor having ſecurity for his 
debt by judgment, ſtatute, recognizance, fpecialty, Sc. whereof 
no execution, or extent is ſerved, and executed before ſuch time 
as he became bankrupt, ſhall be relieved, c. 

And every creditor having ſecurity for his debt, or having no 
ſecurity, c. or having made attachment of the goods of the 
bankrupt by the cuſtom of London, or elſewhere. 

If an executor becomes a bankrupt, the legatee ſhall be a 
creditor. 


So, a ſurety for a bankrupt, who has Paid the debt. R. 
2 Cro. 127. 

Or, the bail for a bankrupt, who has paid the condemnadian 

Or, a debtee, tho? the day of payment is not yet come. 

A creditor having 1 demand in trover for a liquidated amount 
may prove his debt under the commiſhon. Doug. 168.* 

*But where damages are not aſcertained before the bankruptcy, 
no debt can be proved, as for an affault, or any perſonal tort. 
Doug. Lid. * 

Nor is bankruptey a pi in bar to an action of treſpaſs for 
mean profits, Id. 5 84.“ 

Rut coſts in ejectment incurred before defendants bankreptcy, 
may be proved under his commiſhon. 2 Term Rep. 261.“ 

So, an cxecutor tho' he has not a probate of the teſtament be- 
fore the bankruptcy. R. 2 Sho. 25 3. Ray. 479. 

So, by the . 7 G. 31. whereas merchants and traders in goods 
often ſell on credit, and take bills, bonds, notes payable at a fu- 
ture day, all perſons who have given, or ſhall give, credit on ſuch 
{ecurities to any who becomes bankrupt, on a good and va- 
luable conſideration 69:4 fide, Sc. ſhall be admitted to prove their 
debts, Sc. and to have diſtribution with a rebate of intereſt, &. 
as iſ the debt was payable preſently, and not at a future day. 

*Bonds payable at a future day, tho' not given for goods fold 
by a ire are within this ſtatute. Doug. 165. Str. 1211. 
Corp. 540. 

For it extends to all e ſecurities for à valuable con- 
3 8 the time of payment is certain, tho' future. 
Cup. 540. Vide Cc. 742.8 

So, 
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So, where S. J. being arreſted for the amount of goods, E. I. 
became bound as ſurety with him, to procure his diſcharge, in 2 
bond to the plaintiff, payable by inſtallments, and before the firſt 
default. E. L. became a bankrupt, the plaintiff is bound to prove 
His debt under the commiſſion. 1 Term Rep. 17.* 

*So, if a ſurety bound with his principal for payment of mo- 
ney by inſtallments take a bond from the principal conditioned 
for payment of the amount before the firit inſtallment will be 
due, and before that time the principal become bankrupt, and ob- 
tain his certificate, and afterwards the inſtallment bond is diſ- 
charged by the ſurety. The certificate is a bar to an action on 
the counter bond, for he might have proved it under the com- 
million. 2 Term Rep. 104, 640.“ | 

*But had the ſurety not taken a bond, the law would have 
raiſed an offumpfit in the principal, and the ſurety might have re- 
covered for money paid to his uſe, which having taken the bond 
he cannot do. Id. I.“ 

Creditors by judgment, ſtatute, recognizance, ſpecialty with 
penalty, &c. attachment, or other ſecurity by the f. 21 Fac. 19. 
{hall not be relieved upon ſuch judgment, &c. but for a rateable 
part of their juſt debt, without reſpect to the penalty contained 
in ſuch judgment, ſtatute, recognizance, ſpccialty, Sc. 21 Fac. 19. 

And by the %. 21 Fac. 19. the commithoners may examine 
any upon oath, or otherwiſe for the diſcovery of the truth and cer- 
tainty of his debt, for which he ſecks relief by ſuch. commiſſion. 

But a mortgagee is not intitled to relief within the ſtatutes of 


bankrupts; for he may help himielf by his mortgage. Ch. 


R. 466. 

* And where, a father being ſeiſed for life, with remainder to 
the ſon in fee, they join in a mortgage to raiſe money for the uſe 
of the father, ana afterwards the tather becoming bankrupt, the 
mortgagee files his bill of forecloſure, and has a decree on which 
the premiſſes are fold. The fon cannot be admitted to prove the 
value of his remainder as a debt under the commitiion, becauſe 
his debt did not accrue till after the bankruptcy. 1 Brown 
Ch, Rep. 384.“ 

¶Mortgagce of a bankrupt's eſtate, tho' he pays arrears of rent 
due to bankrupt's landlord, unleſs he applies to the court to ſtand 
in the landlord's place, in conſideration thereof, thall not be pre- 
terred to the creditors under the commiſſion. Auen. P. 1740. 
1 Athyns 102. ] 

So, if a bankrupt purchaſe lands, and part of the money is not 
paid, the land ſhall be charged with it. 1 Yer. 267, 8. 

Nor a man, who has goods pledged to him tor his money, be- 
fore the bankruptcy. | 

And where a trader pledged a lcaſe as a ſecurity for a ſum of 
money borrowed by him, and afterwards became bankrupt, the 
pledge is protected againſt the aſſignees. 1 Brown Ch. Rep. 269.* 

or, a man, who lends money to a bankrupt after his bank. 
ruptcy, and a commiſhon againſt him, tho? without notice of it, 

Per 2 Cm. Raulinn. Cont. 2 Ver. 157, 161. 
80 
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his wife 600 J. if ſhe ſurvives him, and becomes bankrupt, and 
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So a man, who has an execution, or an extent ſerved or exes 
cuted upon the lands or goods of a bankrupt, before he becomes 
bankrupt, needs no relief by a commiſſion of bankruptcy, Semb; 
per fl. 21 Fac. 19. Vide poſt, D. 20.) 

So a man, who has a bond from A. with condition, that his 
executors pay 400 J. to B. if fhe ſurvive two months after his deceaſes 
ſhall not have diſtribution within the /f. 7 Geo: 31. for perhaps 


affirmed in error, Trin. 3 Geo. 2. Sparks and Tully, Reported 
2 Ld. Ray. 1546, 1570. 

[A creditor by bond, who has alſo an open account with the 
bankrupt, may prove the bond-debt before the account is ſettled, 
which may be ſettled afterwards, and he is intitled only to the 
balance. Ex parte Simpſon, T. 1744. 1 Atkyns 68. 

[A creditor who has a bankrupt in execution for one debt, 
may prove a diſtinct debt againſt him under the commiſſion, tho 
he will not wave his execution for the other debt. Ex parte 
Botterill, P. 1746. 1 Atkyns 109 | 

[One inhabitant of a pariſh may be admitted to prove a debt 
for himſelf, and the reſt of the pariſhioners, for land-tax received 
by the bankrupt as collector, and not paid in to the receiver ge- 
neral. Hr parte Child, H. 1751. 1 Athyns 111. 

*So, for money of the poor in the hands of the bankrupt, as 
overſeer of the poor, if his accounts were, cr ought to have been 
delivered in before the bankruptcy, but not otherwiſe, for till the 
time of delivering in his accounts, he is not a debtor to the pa- 
riſh. 1 Term Rep. 369.* 

[If a creditor has taken a diſtreſs for rent, knows of the com- 
miſſion, yet lies by for 15 years; when the bankrupt and the 
aſſignee are both dead, he ſhall not be admitted to prove a debt, 
tho' he pretends he was ignorant of a dividend made nine years 
before. Ex party Peachy, T. 1754. 1 Athyns i.] 

[If a man before marriage gives a bond to truſtee, conditioned 
to leave his wife 3oo /. and afterwards becomes bankrupt, and 
dies inſolvent before any dividend made, the wife may be ad- 
mitted a creditor, Semb, ſed dub. Ex parte Greenaway, M. 1740. 
3 Athyns 113.J 

[If a man by articles, previous to marriage, covenants to leave 


dies before dividend made, the wife cannot be admitted a cre- 
ditor. Ex parte Greome, 1744, 1 Athyns 115] 

[The privilege of creditors to come in, and of bankrupts to be 
&ſcharged from debts, is co-extenſive and commenſurate. Bid.] 

[If the father of the wife gives a bond previous to the marriage, 
to pay the huſband 1000 J. after the death of himſelf and wife, 
and in the mean time intereſt at 4 per cent. and the bond is for- 
feited by non-payment of intereſt, and the father becomes bank- 
rupt, the huſband ſhall be admitted to prove his debt of 1000 J. 
and be paid dividend for it rateably with the other creditors. Bid. 


IWinchefter's Caſe. ] ” 
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[If huſband before marriage contracts with truſtees to pay mo- 
ney in his life-time for her benefit , be ſurvives, and if ſhe dies, 
for children, if no children for his own benefit, and he becomes 
bankrupt after breach of payment to truſtees, they ſhall be ad- 
mitted creditors on equitable terms, the intereſt ſhall be paid to 
the creditors under the commiſſion during the huſband's life, and 
the principal ſecured to the wife if ſhe ſurvives. Bid. 

280, where the huſband, in his marriage ſettlement, had co- 
venanted to pay to truſtees to the uſes of the ſettlement 6000 /. 
by inſtallments, viz. 1000 /. at the end of ſeven years, and 1000 /, 
per ann. afterwards, ſo that the whole ſhould be paid in 12 years, 
if the huſband ſhould ſo long live; if he ſhould not, then the 
vhole to be paid within one year after his deceaſe, if the wife, or 
any child of the marriage ſhould be then living, if not, then 3000 /, 
T he huſband became bankrupt juſt before the end of the firſt 
7 years : the lord chancellor ordered that the truſtees ſhould be ad- 
mitted to prove the 3000 J. that muſt at all events become due, 
with a rebate of intereſt, and of whatever the bankrupt could 
claim againſt the truſtees. 1 Brown Ch, Rep. 398.“ 

[If judgment has been given at law by the huſband for this 
ſum, it is a debt notwithſtanding the defeazance, and the truſtees 
ſhall be admitted as creditors, tho' the terms of the bond itſelf 
be otherwiſe. Bid. Ex parte Michel, M. 1751. 1 Alb. 1 20.] 

(lf A. draws bills on B. who has no effects in his hands, and 
B. accepts other bills drawn by 4. on C. who has no effects in 
his hands, and both B. and A. become bankrupt, the aflignees 
of B. {hall be admitted creditors under 4's commillion ior as 
much as they pay to the indorſees of A.'s bills under B.'s com- 
miſſion. Ex parte Walton, M. 1743. 1 Au 122.] 

A. gives a note payable to B. in two months for 100 J. with- 
out conſideration, B. indorſes it to C. allowing ꝙ per cent. diſ- 
count, when due, C. takes joint-bond from 4. and B. for 1001. 
A. becomes bankrupt, C. ſhall not be admitted to the dividend, 
till an iſſue tried whether the bond is uſurious or not. Ex purte 
Thomſon. 1 Atkyns 125.] 

[By flat. 19 C. 2. c. 32. obligees in bottomree, or reſpon- 
dentia bonds, and the aſſured in policies of inſurance, ſhall be 
admitted to claim, and after the loſs or contingency happened, to 
prove their debts and have their ſhare of dividend, as if loſs or 
contingency had happened before commiſſon iiſued.] 

[If A. and B. have tranſactions principally in negociating 
bills, and B. commits a private act of bankruptcy, after which 
A. pays to B. 5121. and B. pays to A. 3000 J. which after the 
commiſhon, the aſſignees of B. recover at law againſt A. on a 
bill brought by A. he ſhall be allowed the 712 J. Billon v. Hide, 
M. 1749. 1 Athyns 126. 

LA. draws on B. who has no cffects but accepts for the honour 
of the drawer, both become bankrupt, the bill-holders prove un- 
der both commiſſions, and receive dividends, but not ſufficient 
to pay 20s, in the pound; the aſlignees of B. ſhall ſtand in the 
place of the bill-holders pro tanto as B's eſtate has paid on account 

Vor. II. C of 


17 


ne l 
r 
JP 

.* ” 


— <——_ pup 
ECP ETD IC FCS "0 eos 
* — 

—— — 


= — — 2 — — _ . > . N — 
— - — _ - — — 6 
—8— 8 . — - — 
= —. H — —— 2 — — — ——— —ꝓ[ä164P r — — ——„—-—: ts — — 
: - o 8 — * ＋ — E 2 - - 2 4 * * 
> DR — — * — . = : — 2 — — TSS 8 rr 2 A — — r — — | 
— AA DEERIEC LEE — —e— * ——— . — — my += "2:8; 4 - 24 , * — Sa — as — — — — —(l = — 8 . 
5 9 — 
— — — — * > a a . K — — ——— — you — — onp 5 pd — . — —— 
- ws. —— _ — — — n — „ Gs args - nes —_— * * ht — —_ = 
2 . _ 923 a * - TY we. — * — 2 22 2 rr FRY ä —_ =2 


— — — — 
— — — p 2 


— > 
— —— C— 
— — <> ty 


— 


= es 
> 4 — 1 
— —— — — 


— IC 


5 
a = 


BANKRUPT. 


of his acceptance of the bills, but ſhall receive no dividend till 
the bill-holders receive full ſatisfaction; and if the ſurplus of A.'s 
eſtate is not ſufficient to anſwer what B. has paid as acceptor, 


the aſſignees ſhall have action againſt the perſon of A. for the re- 


” fidue, tho” he has had his certificate. Ex parte Marſhal, 175 2. 


1 Arkyns 129. 
[ B. agrees with A. to anſwer all draughts of C. on him on A.'s 
account; C. draws on B. who accepts tho' he has no effects; on 


 B.'s non-payment C. pays it, C. ſhall be admitted a creditor un- 


der the commiſſion againſt B. the acceptor. Ax parte Marſhal, 
T. 1753. 1 Athyns 131.) | 
An apprentice comes in only as a creditor, and only for the 
ſum remaining after deduCting for the time he hved with the 
bankrupt. Ex parte Sandby, M. 1745. 1 Atkyns 149. ] 

If huſband previous to marriage gives bond to truſtees for 
600 J. for the wife's ſeparate uſe, with power to diſpoſe of it by 
will, and ſhe appoints it to her children by former huſband, they 
ſhall come in as creditors, tho' the huſband become bankrupt, ſug- 
geſts that he was deceived in his opinion of his wife's fortune. 
Ee parte Marſh, T. 1744. 1 Athyns 158.] 

[If A. lends a ſum of money to one partner (who is entitled to 
the whole partnerſhip ſtock, and two thirds of the profit) and he 
lends it to the partnerſhip trade; and A. alſo depoſits bonds for 
ſafe cuſtody with him, which he pawns, and lends the money 
to the partnerſhip trade, and a joint commiſſion iſſues; A. ſhall 
not come in immediately and directly with the other part- 
nerſhip creditors, but by *vay of circuity he is intitled, as ſtanding 
in the place of that partner who has paid the money to the 
uſe of the partnerſhip trade. Ex parte Hunter, H. 1742. 
1 Athyns 223.] 

If two partners agree to borrow money for the partnerſhip uſe, 
and one only gives bond, which the other witneſſes, and the mo- 
ney entered in partnerſhip caſh-book, the obligee ſhall be admitted 
a creditor under a joint commiſſion. x parte Brawn, H. 1745. 
1 Athkyns 225.) 

[If A. a trader in Helland fails, and has a cęſſio bonorum, and 
then borrows money in England of a former creditor, and gives 
him bond for the new loan and the old debt, he ſhall be ad- 
mitted creditor for the whole, Ex parte Burton, M. 1744. 
1 Athyns 255.] 

[So if a bankrupt, after his certificate allowed, applies to a 
former creditor for a new Joan, and gives bond for both, he 
will be admitted for the whole on a ſecond bankruptcy. Sem6: 
Ibid. 

[If A. being indebted to B. aſſigns a mortgage to him, and 
becomes bankrupt ; the mortgage ſhall be ſold, and B. come in as 
a creditor under the commiſſion, for the deficiency only, A 
parte Bennet, H. 1742. 2 Atkyns 5 27.] 

- [If A. has joint bonds from the bankrupt and another, he may 
come in' for the whole debt under the commiſſion, without deli- 
| rering 
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vering up the bonds, as he has a right to get in what he can from 
the co-obligor. 1bid.] . 

[But 2, whether if the bankrupt has depoſited bonds from 
third perſons to him, as a further ſecurity to A. he can be admit- 
ted a creditor for the whole debt, without delivering up the bonds, 
Ibid. 


[A perſon may prove a debt in right of his wife, and yet bring 


an action at law for a debt due to him in his own right. Ex parte 
Matthews, MH. 1754. 3 Ahn 816.] 

[On an uſurious contract, the whole debt is void, and the aſ- 
ſignees are not obliged to pay even what is really due. Ex parte 
Ship, T. 1752. 2 Vezey 489.] 

[A father with whom a child hved and was maintained, and 
who received the earnings of the child, becoming bankrupt, the 
child may be admitted a creditor, but with caution, Ex parte 
Macklin, T. 1755. 2 Vexey 675] a | 

A. draws on B. promiſing to indemnify him, he accepts, bill 
becomes due, then 4. becomes bankrupt, then B. is ſued and 


charged in execution. He cannot come in as a creditor for the 


debt accrued till he was charged in execution, which was after the 
bankruptcy. Chilton v. Whiffin, T. 8 G. 3. 3 Will. 13.] 


(D. 4.) The Power of the Commiſſioners. 
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By the ff. 13 El. 7. The commiſſioners, or major part, have (D. 4) 


ſull power to take order by their diſcretion with the body of the For diſeove- 
ry of the 


bankrupt, wherever ſound, in his houſe, or elſewhere, by his or ban krupt. 
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her impriſonment, Sc. 


And by the /. 13 El. 7. and 1 Fac. 15. If the bankrupt with- 


draw, and on warning three ſeveral times left at the houſe of his 
moſt uſual abode for a year laſt paſt, do not appear before the 
commiſhoners, the major part of them may make him to be pro- 
claimed in the queen's name five market days, near the place of 
his abode, to appear at a time appointed, and if he does not then 
appear, he ſhall be out of the queen's protection, and the com- 
miſhoners may ſend a warrant to apprehend him. 

And by the /. 13 El. 7. If any perſon conceal him ſo pro- 
claimed, he ſhall ſuffer ſuch fine and impriſonment, as the lord 
chancellor ſhall think meet. 

And by the //. 21 Fac. 19. The major part of the commiſſi- 
oners, or any by their warrant, may break open the houſe of the 
bankrupt, and ſeize his body, &c. 

By the „f. 4 & 5 Ann. 17. On certificate under the hands 
and ſeals of the major part of the commiſſioners, that ſuch com- 
miſſion is iſſued, and the party is found a bankrupt, any judge, or 
juſtice of peace, may grant a warrant to apprehend him, and 
commit him to the county gaol, of which the gaoler ſhall forth- 
with give notice to the commiſſioners, that they by warrant may 
remove him before them, Cc. revived by the ff. 5 Geo. 24. 
*5 G. 2. 30. | 

And if the bankrupt, in 30 days after notice of the commiſſion 
left at his uſual abode, and publiſhed in the gazette, (which 

C 2 time 
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time the lord chancellor, &c. five days before the time of ſuch 
ſurrender, may enlarge not exceeding 60 days,) do not furren- 
der himſelf to ſome of the commiſſioners, and ſubmit to be exa- 
mined, he fhall ſuffer as a felon, Enlarged by the %. 5 Geo. 24, 
and 5 Geo, 2. 30. By the latter ſtatute, the time for ſurrender 
is 42 days after notice in writing, left at the uſual place of abode, 
or perſonal notice in caſe the bankrupt be in priſon, and notice in 
the gazette, And lord chancellor, c. may enlarge the time, not 
exceeding 50 days, to be computed from the end of the 42 days, 
provided the order for enlargement be made fix days at leaſt be- 
fore the expiration of the 42 days.“ 

*And the commiſſioners ſhall appoint within the 42 days, not 
leſs than three ſeveral meetings, the laſt of which ſhall be on the 
42d. day. / 2. 

By the /. 5 Geo. 24. Any judge, baron, or juſtice of peace by 
warrant, Cc. may apprehend, Sc. ut ſupra, And if the gaoler 
ſuffer an eſcape, he forſeits 500 J. 

[A man may go before the commiſſioners, and ſubmit to them 
for the time, yet proteſting he is no bankrupt, and may notwith- 
ſtanding bring an action in reaſonable time againſt the aſſignees. 
Tlawer v. Herbert, T. 1751. 2 Vezcy 326. | 


405% After the commiſſion iflued, the commiſſioners, or the major 

act f bank. part, ought to examine, whether he be a bankrupt ; for the f. 

puptcy» 21 Fac. 19. ſays, After any perſon ſhall by the commiſhoners, or 
major part of them, be adjudged and declared a bankrupt. 

And by the f. 4 & 5 Ann. 17. The commiſhoners may call 
before them any perſon, who they believe can give account of 
any act of bankruptcy, and examine him thereto on oath, or 
otherwiſe ; and if he, having his charges paid or tendred, refuſe 
to appear, or to be ſworn, and anſwer all queſtions, c. they 
may commit him without bail till he ſubmit, &'c. Revived by the 
ft. 5 Geo. 24. 

Provided none be obliged to travel above twenty miles to be ex- 
amined. Revived by the /f. 5 Geo. 24. 


(D. 5.) The commiſhoners, or the major part of them, may, as often 
by ng" as they ſhall fee cauſe, for the better preſerving and ſecuring the 
fonal af. bankrupt's eitate, immediately appoint one or more aſſignee or aſ- 
bznee. “ fignees of the eſtate and effects, or any part thereof; and this 

provitional aſhgnee, &c, ſhall be removed at the meeting of the 
creditors, afterwards to be held for the choice of aſſignees, and 
. thall deliver up and aſſign all the eſtate and effects come to his 
hands, under the penalty of 200/. to be divided among the credi- 
tors rateably in ſatisfaction of part of their debts, to be recovered 


by action of debt, &c. with full coſts of ſuit, 5 C. 2. c. 30. /. 30.* 
(D.6.) By the „. 1 Fac. 15. The major part of the commiſſioners 


E Ty - . "a 8 
7 may examine the bankrupt on ſuch interrogatories as they ſhall 


ellste. By think meet, touching his lands, goods, debts, books of account, 

examination Cc. or his ſecret grants, or eloiuing ot them, &c. | 
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And if he refuſe to be examined, or anſwer fully, they may 


commit him till he conform. 


And if he commit perjury, to the damage of his creditors, to- ' 


the value of 10 J. being convicted, he hall be pilloried, and loſe 
one of his ears. 

{The bankrupt ought to have a copy of the interrogatories, and 
time to conſider of his anſwer, and he cannot be committed for 
not anſwering queſtions which are not in writing. Rex v. Sola- 
mn Nathan, M. 4 G. 2. Str. 880.] 

[The bankrupt is not obliged to attend aſſignees to aſſiſt in 
making out his accounts after the forty-two days, or the enlarged 
time, for his protection from arreſts extends no, further. Ax 
parte Turner, T. 17. 42. 1 Athyns 148. ] 

[ Hardwicke C. ſaid, he would compel his attendance, if in- 
demnified from arreſts by creditors under the commiſſion, tho? 
not by creditors at large. 1bid.] 

If after a perſon is declared a bankrupt, and the three ſittings 
at Guildhall advertiſed, the commiſſioners have proof that he is 
ſecreting his effects, they may ſummon him to appear ſooner, and 
on his non-attendance certify it to a judge, who may commit him 
to Newgate; they may then bring him before them, and if he re- 
fuſes to be examined, they may recommit him. Ex parte Lin- 
good, P. 1742. 1 Athyns 240.] 

[That I have loſt 2000 J. on goods ſold laſt year, and 1000 /, 
on mournings, and have been extremely extravagant for ten years; 
is not a ſufficient anſwer to an inquiry after a deficiency of 13000/, 
Rex v. Perret, H. 1 G. 3. 2 B. M. 1122.] 

[Nor expences attending my connections wich the fair-ſex, 

000 J. | 
, — that he had given 5000 J. to a woman now dead, 
and all letters, &c. burnt, Rex. v. Perrot, T. 1 G. 3. 23. 
M. 1215.1] 

[The examination, nor their power of commitment, nor the 
duration of the commitment, is not conſined to the time limited 
for bankrupt's ſurrender, id.] 

By the /. 21 Fac. 19. If a bankrupt be found to have fraudu- 
lently conveyed away goods, or lands, to the value of 20 J. and 
do not diſcover, and if he can, deliver to the commiſſioners all 
the eſtate and goods ſo conveyed, and be thereof convicted upon 
indictment, Sc. he ſhall be pilloried, and loſe one car. 

By the /. 4 & 5 Ann. 17. If a bankrupt on examination do 
not fully and truly diſcover all his effects, books, Sc. ani how 
diſpoſed, and deliver up all in his power, &c. he thall fuſer as 
a felon. So by the f. 3 Geo. 12. A bankrupt againſt 
whom a commilſion iſſued on or before 26 June 1716, at 
which time the former act expired. So by the ff. 5 Ge. 24. ud 
5 Geo. 2. 30. 

[If a bankrupt is indicted by a creditor who bas not proved 
his debt, for not ſurrendering within the time, and the athynees 
and other creditors declare they are ſatisfied with his behaviour, 
the court will not give their aſſiſtance by ordering the clerk to 
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attend with the proceedings; for the law ſeems to intend 
ſuch proſecution ſhould be with the concurrence of the 
I % ereditors under the commiſſion. Ex parte Word, T. 1751. 
1 1 Atkyns 221.1 
| [Where a bankrupt has not ſurrendered in time, but there ap- 
pears no intention of defrauding, the chancellor may ſuperſede 
of the commiiſion, to prevent proſecution. [bid.] 
ql So by the ft. 5 Geo. 24. If he conceal, deſtroy, &c. any of his 
effects to the value of 20 J. or any books of account, bonds, &c, 
of intent to defraud creditors.— 80 by 5 Geo. 2. 30. 

So if after his certificate he refuſe to attend the commiſſioners, 
or the court, to make out any debt, c. having fourteen days 
notice, and 25. 6d. per diem allowed him, he ſhall be com- 


mitted. 


| (C. 7.) So by the ff. 21 Fac. 19. The commiſſioners may examine on 
Of his wife. oath the wife of any one found a bankrupt, as to the eſtate, or 
goods, of the bankrupt concealed, or diſpoſed by her, or any 
other, who refuſing to appear, or be examined, or not diſcloſing 
the truth, ſhall forfeit the ſame penalty, as any other perſon ſhould 
in the like caſe. 
But before this ſtatute the wife could not be examined by the 
commithoners againſt her huſband, 1 Brownl. 47. 


(D. 3.) So by the /. 13 El. 7. The commiſſioners may ſend for any 
Or of others. perſons ſuſpected to have any goods, or debts, of the bankrupt, 
or to be inde ted to him, and may examine them on oath or other- 
wiſe, about the truth and certainty thereof: And if any refuſe to 
be ſworn, or diſcloſe not the whole truth, on proof thereof before 
the commiſſioners by witneſs or otherwiſe he ſhall forfeit double 
the value of the goods, or debts concealed, to be levied by the 
commiſſioners on his or their lands and goods, &'c. for the bene- 
fit of the creditors, in the ſame manner, as they may order the 

lands, or goods, of the bankrupt himſelf. 

And by the ff. 1 Tac. 15. The commiſſioners may by war- 
rant, &c, commit the party refuſing to appear, or to be ſworn, 
and anſwer ſuch interrogatories as ſhall be miniſtred to him, 
without bail, till he ſubmit to be examined, &c,—So by the ff. 
5 Geo. 24. as to acts of bankruptcy. | 

[If the examination of a perſon is by order limited to the bank- 
rupt's trading only; that ſhall not reſtrain the commiſſioners from 
aſking any queitions relevant to his being a trader, or any circum- 
ſtances relating thereto z as whether he had aſſigned over his 
ſhare, I parte Parſons, M. 1747. 1 Atkyns 204.] 

[Counſel ought not to be allowed to every perſon on their ex- 
amination. id.] 

A witneſs interrogated, Did you buy by yourſelf or by a broker ? 
TI cannot poſitively recollect; Can you form any bel'ef ? I thould 

rather believe by a broker. Do you or do you net believe, & e.? 1 
can give no other anſwer ; By the words I ſhould rather believe, &c. 
de you mean you belicve you bought by a broker, or that you believe 
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you did not buy by a broker ? No anſwer. His anſwer before was 
ſufficient, and on Hab. corp. diſcharged, Miller's Caſe. P. 13 G. 3. 
3 Wilſ. 420.) 

[The court will not reſtrain commiſſioners in their examinati- 
ons, and inſtead thereof order a perſon to be examined on inter- 
rogatories. Ex parte Bland, M. 1747. 1 Athyns 205.] 

And ſuch perſon convicted of wilful perjury, &c. or any con- 
victed of ſuborning them, ſhall ſuffer ſuch punithment concerning 
perjury as in 5 A. g. 

Provided the commiſhoners allow the witneſſes ſent for, ſuch 
coſts as they think fit. And by the f. 5 Geo. 24. they are not 
obliged to go above 20 miles, 

By the /. 4 & 5 Ann. 17. In caſe the bankrupt do not ſurren- 
der himſelf, and conform, Oc. all perſons, who have accepted 
any truſt, or conceal any real or perſonal eſtate of the bankrupt, 
ſhall in thirty days after notice of the commiſſion, diſcover ſuch 
truſt and eſtate in writing to one of the commithoners, and ſub- 
mit to be examined, c. or forfeit 100 J. and double the value 
of the eſtate concealed, to be recovered by the aſſignees for the 
benefit of the creditors, with coſts, &c. And any perſon volun- 
tarily diſcovering, &c. in ſixty days after the time allowed to the 
bankrupt to ſurrender, ſhall have 3 J. per cent. from the aſſignees, 
of the net proceed of what {hall be recovered by ſuch diſcovery, — 
Revived by the /. 5 Geo. 24. 80 by ft. 5 Geo. 2. c. 30.“ 

But a commitment, ill he conform to their authority, is void. 
R. 1 Sal. 348. 

Or, till diſcharged by duc courſe of law. R. 1 Sal. 551. 


By the ff. 13 Kl. 7. If any detain goods, lands, or debts of a (D .) 
bankrupt fraudulently, Sc. he ſhall forfeit double the value of 3 
them, to be levied in the ſame manner as the forfeiture for con- 6a, 
cealing ſuch goods, &c. on examination, &c. and to be employed 
for the benefit of the creditors, or if they be paid, then a muiety 
to the queen, and a moiety to the poor, &c. 

And by the /. 21 Fac. 19. The commiſſioners, or any by their 
warrant, may break open the houſe, chambers, warchouſe, ſhop, 
doors, or trunks of the bankrupt, and ſeize his goods, moncy, or 
other eſtate. 

So by the f.4 & 5 Ann. 17. On certificate from the commiſ- 
ſioners of the commiſſion, and that the party is found a bankrupt, 
any judge or juſtice of peace may grant a warrant to feize any 
goods, books, writings, or other real or perſonal eſtate of the 
bankrupt.—So by the /. 5 Ges. 24. and ff, 5 C. 2. 

c. 30.“ | | 

And by the ,. 5 Ann. 22. If the bankrupt, or any other by his 
conſent or privity, remove, conceal, deſtroy, or embezzle an 
goods or effects, whereof the bankrupt, or any in tru 
for him, is poſſeſſed, to the value of 20/. or any books of 
account, writings, &c. of intent to defraud nis creditors, 
ſuch bankrupt thall ſuffer as a felon.—So by the /. 5 Geo. 23. 
and 5 Geo, 2. 30. 

C 4 By 
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(b. 10. By the ft. 13 El. 7. The major part of the commiſſioners have 

3 full power by their diſcretion to take order with all a bankrupt's 
is eſtate. g 

What lands lands, tenements, and hereditaments, as well copy as freehold, 


_ 8 which he {hall have in his own right before he became a bank- 


oftate, - rupt. : : 
And therefore, the commiſſioners may ſell all lands and tene- 


ments, which the bankrupt had at the time of his bankruptcy in 
fee, for life, or for years, 

So all rents, annuities, offices, &c. 
do all copyhold eſtates; for they are within all the ſtatutes of 
1 bankrupts. R. Cro. Car. 550. Vide Capybold, (N). 

1 So a reverſion, or remainder, as well as lands, in poſ- 

113 ſeſſion. | 

115 So any future intereſt: As a term to commence in 

futuro. | | 
0 [If a man deviſes lands to A. for life, then to truſtees to fell 
W and divide the money among A's. children living at 4's death; 
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1th | one of them becomes bankrupt, and gets his certificate, and A. 
N15 dies, this contingent intereſt ſhall go to the aſſignees. Higden v. 
| Williagnſon, M. 1731, 3 P. V. 132.] 

[The aſſignees may ſell the office of under-marſhal of the city 
of London; for it does not relate to the adminiſtration of juſtice, 
11:14: but only of the police of the city. Ex parte Butler, T. 1749. 
1 Athyns 210.] 
j [If an officer of the army becomes bankrupt, the chan« 
105 — may lay his hands on his pay. D. per Hardwicke, C. 
13 Tbid. | 
1477 [1f the bankrupt will not ſurrender his office, and abſconds; the 
5 court will not order, but recommend it to lord mayor and alder- 
men to diſmiſs him for neglect of duty, and to admit the pur- 
chaſer. Ex parte Butler, M. 1749. 1 Athyns 215.] 

[If tenant in tail mortgages for years, becomes bankrupt, 
and dies without ſuffering recovery, the aſſignec ſhall have the 
land, clear of the mortgage. Beck v. Hawkins, T. 24 G. 2. 
1 Wil. 276.] | . 
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> 7-), So bythe /. 13 K. J. The commiſſioners may ell all lands, 
— br tenements and hereditaments, which the bankrupt ſhall have pur- 
with his chaſed for money, Cc. jointly with his wife, children, or child 
wiſe, Sc. for his own uſe, or for tuch uſe or intereſt, as he might lawfully 
depart withal. 5 
Vet if a purchaſe in the name of himſelf and his wife, and 
ſon, was before his trading, the commiſſioners cannot ſell it. R. 
fer 3 F. Cre. Car. 550, 
So by the /. 13 El. 7. The commiſſioners may ſell all 
lands, c. purchaſed with any perſon to the ſecret uſe of the 
bankrupt. ; 
So if the bankrupt be a jointenant in fee, for life or years, the 
commiſſioners may ſell a moiety. 
If he be ſeiſed in right of his wife, they may ſell during the 
coverture. | 
| 80 
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So by the ff. 1 Fac. 15. The commiſſioners may ſell all lands, 
ec. offices, Cc. goods, chattels, and debts, which ſuch perſon 
who ſhall become bankrupt, ſhall have conveyed, or cauſe to be 
conveyed to any of his children, or other perſon, or iato any other 
men's names, as amply as if ſuch bankrupt, at the time of the 
bankruptcy, had been actually ſeiſed, or poſſeſſed in his own name, 
of the like intereſt. 

go where a trader advanced half the money for the renewal 
of a leaſe, the leſſee giving a note for the repayment of the mo- 
ney, unleſs ſhe ſhould by will give the eſtate to one of his 
children; ſhe bequeathed the eſtate to his daughter, and 
the father becoming bankrupt, a moiety of the eſtate 
veſted in the aſſignees under this ſtatute, 1 Brown Ch. 
Rep. 160.“ 

So if they are conveyed before his bankruptcy, in conſideration 
of marriage, to the uſe of himſelf and his wife; tho' the 
wife is not named by the ſtat. for the is within the intent. R. 
Sti. 289. | 

[If A. in declining circumſtances, conveys an eſtate for an in- 
adequate conſideration, it ſhall only ſtand for a ſecurity for as 
much as was really due, and the eſtate be conveyed to the aſſignees. 
Barxwell v. Ward, H. 1744. 1 Atkyns 260.] 

[If a legacy has been left to the wife of a man who becomes 
bankrupt before he receives it, and the wife dies, the aſſignee 
ſhall not be obliged to make any proviſion for the iſſue of the 
marriage, eſpecially if they are otherwiſe provided for. Hearle 
v. Greenbank, P. 1749. 3 Atkyns Ggg. 1 Vezey 298.] 

{Lands conveyed by A. aft-r marriage to truſtees, in conſidera- 
tion of five ſhillings, and other valuable conſiderations, -in truſt 
for himſelf tor life, to his wife for life, then to his eldeſt ſon if 
he ſurvives father and mother, then to his other ſons; if A. be- 
comes bankrupt 22 years afterwards, ſhall be conveyed by the 
truſtees to the aſſignees, by virtue of fat. 1 Jac. 1. c. 15. 
Walker v. Burrows, M. 1745. 1 Atiyns 93. 

[But if a man, not a trader or in debt, makes a voluntary ſet- 
tlement on a child, and afterwards becomes a trader and a bank- 
rupt, this ſettlement is not liable to the bankruptcy. Lilly v. O 
born, T. 1734. 3 P. V. 298.] 


80 by the ff, 21 Fac. 19. The commiſſioners may ſell, Sc. all 
lands, &c. whereof the bankrupt is ſeiſed in tail, in poſſeſſion, 
reverſion, or remainder, whereof no reverſion or remainder 1s in 
the king of the gift of the king, Sc. which ſhall be good againſt 
iſſues in tail, and all others, whom the bankrupt might bar 
of any remainder, title, poſſibility, Sc. by a common reco- 
very, | 
So they may ſell an eſtate which the bankrupt has, to com- 
mence upon a contingency. 


So by the ff. 21 Fac. 19. If the bankrupt has conveyed lands, 


Oc. goods, &fc, on condition, or under power of — 
ie 


25 
(D. 12.) 


Thy” con- 
veved to his 
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the commiſſioners may before the time of performance of the 
condition, under their hands and ſeals appoint a perſon to make 
tender of payment, or performance, according to the nature of 
the condition. And aſter ſuch tender, Oc. the commiſſioners may 
| fell ſuch lands, goods, &c. for the benefit of the creditors, as any 
other of the bankrupt's eſtate. 
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(D. 15.) So by the F. 13 El. 7. The commiſſioners may ſell all lands 
OO free, or copy, fees, goods, &c. purchaſed, or which ſhall de- 
his bank- ſcend, or by any means come to the bankrupt, after his being de- 
ryptcy» clared a bankrupt, at any time before the debts to the creditors be 

fully ſatisfied, or agreed for. 
IA legacy to a bankrupt, when the teſtator dies after the cer- 
 tificate is ſigned by the creditors and commiſſioners, but be- 
fore it is allowed, ſhall go to the aſſignees for the benefit 
of the creditors. Tudway v. Bourn, H. 32 G. 2. 2 B, 


AH. 716.] 
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(D. 16.) So by the . 13 El. 7. The commiſſioners may felt all money, 

= = goods, chattels, merchandizes, warcs, and debts of the bankrupt 
wherever found. | 

And by the ff. 1 Fac. 15. The commiſſioners may grant, and 

aſhgn any debts due to the bankrupt, or to be due, from what 

perſon, or in what manner ſoever, to the benefit of the credi- 

tors; which aſſignment ſhall veſt the property of ſuch debt in the 

aſſignee, as fully as if the bond, c. were made to ſuch aſſignee, 

ſo that the bankrupt ſhall not afterwards recover, releaſe or diſ- 

charge the ſame, nor ſhall it be attached as a debt of the bank- 

rupt. ; 

* therefore, the commiſſioners may ſell all the goods 

of the bankrupt, tho' he fold them bond fide after his bank- 


ruptcy, and before the commiſſion awarded. Jide ante, 


9. | 

Tho? he fold them in market overt, Per Twiſd, 1 Lev. 174. 
1 Sid. 272, | 

A fortiori, goods ſold by the bankrupt after the commiſſion, be- 
fore ſeizure. R. Mo. 594. 

Tho' the bankrupt pay his money to any creditor for a juſt debt. 
R. 2 Co. 25. b. 

A ſhip-builder who repairs a ſhip, and delivers poſſeſ- 
fion of it, has no ſpecifick lien upon it, but muſt come in 
under the commiſſion for his debt, and muſt deliver up the mo- 
ney for which he ſold the ſhip. Ex parte Shank, T. 1754. 

\ 1 Ath. 234+] 
[A miller to whom a meal-man is indebted for grinding corn, 
| has no ſpecifick hen on corn in his hands at the bankruptcy, 
for the money formerly due, but only for grinding the corn 
then in his hands. Semb. Ex parte Ockenden, T. 1754. 
"1 Athyns. 235. | 

[A mortgage or conditional diſpoſition or conveyance of goods 
is within 21 Fac. 1. c. 19. C. 10, 11. but extends to goods only 

originally 
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originally the bankrupt's; and choſes in action are within the 
clauſe. Ryall v. Ralle, H. 1749. 1 Athyns 165, I Vezey 348. 
1 Wilf. 260.] 

[A ſhare of partnerſhip trade and utenſils, c. mortgaged to a 
partner, muſt be delivered, or it is a deluſive credit, and falls 
within that ſtatute, bid. 

[If one partner lends money to another __— and it is not 
entred on the partnerſhip-books, he gains no ſpecifick lien on the 
ſhare of the borrower, nor ſhall be preferred to ſeparate creditors 
on a bankruptcy. bid, 

{If a man advances money on a conditional ſale of goods, and 
does not inſiſt on the delivery of them, he confides in the credit 
of the vender, and has no real or particular ſecurity, but muſt 
come in as any other creditor under a commiſſion of bankrupt 
againſt him. Hid. 

[If a partner pay a debt due to the crown, and take 
an aſſignment, the partnerſhip effects muſt be applied to pay 
the partnerſhip debts, before he can claim any thing out 
of it, either as his ſhare or debt. Weſt v. Skip, P. 1750. 
1 Vezey 456] 

A. and B. partners are indebted to C, without whoſe know- 
ledge on 26th A. lodges goods at a public warehouſe for C.; on 
27th he abſconds, on 28th he ſends bills of parcels to C. (who 
had not purchaſed or agreed for them ;) on 3oth C. receives the 
bill of parcels, ſells the goods and applies the money in 
part payment of the debt. The aſſignees recover the whole 
goods on trover. Hague v. Rolliften, H. 8 G. 3. 4 B. 
AH. 2174] 

[A. and B. partners, indebted to C. in contemplation of their 
bankruptcy, indorſe a note of D. to whom they have given notes 
for the ſame ſum to C. and ſend it by the poſt, they are bank- 
rupts before he receives it, there was no ſuch courſe of dealing 
between them, there appears no appropriation of the note. Aſ- 
ſignees recover, Alderſon v. Temple, T. 8 G. 3. 4 B. 
M. 2235.] 

[If bills are ſent, or goods conſigned, though without his 
knowledge, to one who has paid value before, athgnees ſhall not 
recover. Otherwiſe it conſideration not paid, chancery interpoſes, 
Bid. 

[All acts to defraud creditors are void. Bid.) 

[An inſolvent debtor cannot go out of the common courſe of 
trade to prefer a creditor, but he may prefer one in the common 
courſe of trade. Jbid.] 

[Aſﬀent is neceſſary to compleat a contract, yet bills, &c. ſent 
to a great diſtance may be good, tho' bankruptcy intervenes be- 


fore arrival. vid. 


A. a linen draper buys goods on credit. B. his brother, a 


banker, employs C. to buy them of A. at prime coit, to whom he 


gives his notes which are paid unto 11. C. ſells the gods and ace 


counts for them to B. B. ſends another man Y., ito buy them 
at prime coſt, and gives him bank notes to pay fer them. A. 
changes 
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The? he has 
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changes the notes for others which he pays unto B. D. ſells the 


goods and accounts for them to B. It is a fraud, ed not an act 
of bankruptcy, becauſe no deed nor conveyance) the ſale void, 
and trover lies for the aſſignees againſt B. Martin v. Pewtreſs, 
M. 10 G. 3. 4 B. M. 2477.) 

[On a loan of money, a trader in inſolvent circumſtances aſ- 
ſigns a third of his effects to the lender, and two days after be- 
comes bankrupt, it is fraudulent and void. Linton v. Bartlet, 
H. 10 G. 3. 3 Will. 47.) 

So they may ſell his goods in Ireland. | 

They may ſell monies due to the bankrupt upon a judgment. 

8. 216. . 

* 1 may be entred upon a ſcire facias, after verdict 
againſt the terretenant, at the requeſt of the aſſignee, without a 
new ſcire 2 by him. 5 Mod. 88. | 

So an heriot, relief, c. ..ue to the bankrupt. - 

So a debt upon a bond to A. as truſtee for the bankrupt. R. 
Pal. 505. CE 

So they ſhall have an equity of redemption, which the bank- 
rupt had. 2 Per. 97. 

So a legacy given to the bankrupt, for which he had a decree. 
R. 2 Ver. 433. | | 

So they may ſell goods of the bankrupt forfeited, and ſeized 
by a capias utlagatum after the bankruptcy, and before the 
commiſſion ; for a bankrupt ſhall not defeat his creditors, by his 
act, or default. R. 1 Sal. 100. K. cont. in the exchequer, Hill. 
6 Geo. 

So by the ,t. 5 Gro. 2. 30. The goods of a bankrupt, being a 
felon, ſhall go among the creditors, | 


And by the f. 21 Fac. 19. The commiſſioners may ſell all 


only the dif- goods, whereof the bankrupt ſhall be reputed owner, and with 


poſition by 

eonſent of 

the owner, 
Co 


* 


the conſent of the true owner, take upon him the ſale and diſpo- 
ſition, tho formerly conveyed by the bankrupt to ſuch true owner 
for valuable conſideration. Vid. Coup. 232. | 

And all lands, goods, Qc. extended after his becoming a bank- 
rupt, on pretence of his being accomptant, or indebted to the 
king, if upon examination by the commiſſioners on oath it be 
found, ſuch debt be due to ſuch accomptant, or debtor 
on a contract not originally made between him and the 
bankrupt, but made with, or in truſt for ſome other 

rſon. 

So goods taken in execution after an act of bankruptcy, tho 
the writ bears 4% before. Semb, 1 Lev. 173. 

So a judgment obtained by a creditor aſter an act of bankrupt- 
cy ſhall be avoided, 

So by the /. 21 Fac. 19, If the bankrupt had granted or 
pledged his goods, &c. for payment of the money, the com- 
miſſioners may pay or tender the money, and then fell the 
goods. | 

Yet 
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Yet if the goods of a bankrupt are ſeized in execution after 
the bankruptcy, and ſold by the ſheriff, the commiſſioners cannot 
aflign the money raiſed by the ſale, but they mult aſſign the goods 
themſelves. R. 3 Lev. 192. | | 

280 if a bankrupt, after he has obtained his certificate, trading 
again for himſelf, be left for ſeveral years in poſſeſſion of his 
houſe, houſchold goods and furniture, in order to aſſiſt in ſettling 
the affairs of the bankrupt eſtate, the aſſignees repeatedly ſtating 
the goods, &c. in their accounts with the creditors, as part of 
the eſtate, ſuch poſſeſſion does not fall within 21 F. x. c. 19. 
J. 4. ſo as to veſt the goods in gnees under a new commiſſion. 
Doug. 317.“ 

So if goods 'are taken in execution by the ſheriff at 
the ſuit of the bankrupt, they cannot be aſſigned *rill they 
come to the hands of the bankrupt. R. Fon. 215. Co. 
Car. 166, 176. 

Nor damages, which the bankrupt may recover for treſ- 
paſs, or flander, before they are aſcertained by judgment. 


Fon. 215. 


But by the f. 13 El. 7. The commiſſioners cannot ſell lands, (b. 78.) 
c. affured by the bankrupt before he became bankrupt, ſo as What ner, 
ſuch aſſurance be made bond fide, and the party to whoſe uſe td dons file 
made, be not privy or confenting to the purpoſe of the bankrupt, tefore the 
to deceive his creditors, at or before ſuch affurance. bankruptcy, 

Nor lands, which the bankrupt had fold by deed indented, tho' 
the inrollment was after the bankruptcy. n. 203. | 

So by the . 21 Fac. 19. No purchaſer for a valuable 
conſideration ſhall be impeached, unleſs the, commiſſion to prove 
him a bankrupt be ſued in five years after he ſhall become a 
bankrupt. . 

So if the bankrupt be afterwards outlawed, and A. gives 
money for a leaſe of his land from the king, before the com- 
miſſion ſued, he will be a purchaſer bend fide for fo much. X. 

1 Sal. 1 09. 

[If A. after marriage, in conſideration of a ſum paid by his 

wife's brother, ſettles an eſtate to himſelf for life, remainder to 
truſtees to preſerve, c. to the wife for jointure, to truſtees for 
99 years, on the truſts after exprefſed, and then to the ſons in 
tail male; and no declaration of the uſes of the term for 99 years. 
A. becomes bankrupt, this uſe ſhall not revert to A. and his aſ- 
ſignees, but ſhall be conſidered as a truſt term to attend the inhe- 
ritance, and the aſſignees take only the intereit A. has in 
the eſtate, that is, for his life. Brown v. Jones, M. 1744. 
1 Athyns 188. 


Nor lands, which the bankrupt has as truſtee only, for payment (D. 1g.) 
of the debts of another. R. in Chanc, Trin. 2 Geo. inter Clanbam COR _ | 
& Gallant. — 

[If a bond is given to a truſtee, to ſecure the payment of an 
anuuity to a woman who marries and brings a fortune to A. who 


becomes 


30 
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becomes a bankrupt, and the woman has nothing to ſubſiſt on 
but this annuity, the aſſignees ſhall deliver the bond to her, and 
ſhe ſhall receive the arrears and future payments. Ex parte Coyſe- 
gane. M. 1753. 1 Atkyns 192.] | 

[Specific effects (even money if diſtinguiſhable) of a teſtator 
in the hands of his executor a bankrupt, ſhall not be ſeized. 
Howard v. Femmet, H. 3 G. 3. 3 B. M. 1368.) 

*Nor money belonging to the pariſh in the hands of an overſeer 
of the poor become bankrupt. 1 Term Rep. 370.“ 

Nor does a debt due to the bankrupt as z2ruyftee for another, paſs 
under the aſſignment. 1 Term Rep. 619.“ | 

*And he may ſue the debtor in his own name for the benefit 
of the perſon for whom he is truſtee, Id. Vid. 


Nor by the /. 21 Fac. 19. Lands, or goods, &c. whereof an 
extent or execution 1s ſerved and executed, before he became 
bankrupt. | 

So if a ſtatute be extended upon the lands, though the Iibe- 
rate was not ſued before his bankruptcy. XR. Cre. Car. 149. 
Fon. 203. | 

Nor goods taken in execution for the bankrupt, be- 
fore the return of the writ. R. Cro. Cir. 166, 176. 
Jon. 215. 

So if an execution be made after an act of bankruptey, and 
beſore notice of it, upon a writ teſte'd before the bankruptcy, 
trover does not lie by the aſſignees againſt the officer. &. 
1 Lev. 173. 1 Sid. 271. 

Yet goods, not taken in execution, may be ſold, tho' the 
writ of execution was delivered to the ſheriff before his bankrupt- 
cy. R 12 70. 192. 

[And if money is levied by ſheriff on i. fa. which he returns, 
and pays plaintiff the money, before defendant has lain two 
months in priſon, which he afterwards does, and thereby be- 
comes bankrupt, by relation prior to the execution, plaintiff ſhall 
refund the money. Coppendale v. Bridgen, T. 32 & 33 G. 2. 
B. M. 814. Vide Cooper v. Chitty, poſt, (D. 29.)] 

[A landlord may diſtrain for his rent on a bankrupt's, 
goods, either before or after the aſſignment ; but if he neglects it, 
and ſuffers them to be ſold by the aſſignees, he comes in on an 
average with the reſt of the creditors. Anon. P. 1740. 
1 Atkyns 102. Ex parte Deſcharmes, H. 1742. 1 Atkyns 103. 
Ex parte Jacques, MH. 1730. Ex parte Dillon, H. 1733. 
1 Athyns 104. 

[The landlord * diſtrain for his intire rent due, on any 
goods remaining on the premiſes, even tho' ſold by the aſſignees, 
if not removed. Ex parte Plummer, H. 1739. 1 Athyns 103. 
Ex parte Grove, P. 1747. 1 Athyns 104.] 

[A landlord, tho' he made no diſtreſs, has been con- 


ſidered as within the equity of the ſtatute, giving him 


a year's rent on executions. E parte Plummer, H. 1739. 
1 Athyns log.] 2 
| (Vf | 


ACER 


If a landlord comes in and proves his debt for rent under the 
commiſſion, and the aſſignees ſell the goods to a perſon who lives 
on the premiſes, and the goods remain there, and the landlord 
afterwards diſtrains, his proceedings on the replevin ſhall be re- 
ſtrained, and he confined to his remedy under the commiſſion. 


Ex parte Grove, P. 1747. 1 Athyns 104.] 


So by the ff. 1 Fac. 15. The commiſſioners cannot ſell lands, 
Sc. or goods, &c. purchaſed, or conveyed by the bankrupt upon 
the marriage of any of his children, both parties being of years 
of conſent. n 

So if a leſſee for years has a covenant for renewal, the aſſignee 
ſhall have no benefit of it, 2 Ver. 97. 

So if land be ſettled in truſt for the wife of B. by the anceſtor. 
of ſuch wife, and B. becomes a bankrupt, the aſſignee ſhall have 
no benefit of ſuch truſt, during the joint lives of B. and his wife. 
R. 2 Ver. 96. 

So if the father of B. covenant upon his marriage to pay 15 /, 
per ann. to B. during the life of the father, and B. becomes a 
bankrupt, the aſſignees ſhall not have the benefit of ſuch agree- 
ment. X. 2 Ver. 194. | 

[The iortune of a wife may be ſettled on the huſband till he 
fails, and then to her ſeparate uſe, and the creditors ſhall not 
have the/profits' of it. Lockyer v. Savage, H. 6 G. 2. in Su.. 
Str. 947+] 

[If wife poſſeſſed of plate, has power to diſpoſe of it by articles 

before marriage, and appoints it to her children by a former 
huſband, this plate is not within fat. 21 Fac. 1. but ſhall 
be delivered to the children. Ex parte Marſh, T. 1744. 
i Athyns 158.] 

If wife has a contingent intereſt in a bend given by huſband 
on marriage, but no judgment, or truſtees, and has alſo a leaſe 
left her by her father, which the executor will not give up with- 
out further proviſion for her; and ſhe agrees that on part of the 
money ariſing by ſale of leaſe, being ſettled to her ſeparate uſe 
during life, and then to her children, ſhe will give up her intereſt 
in the bond, this ſettlement is good againſt creditors. Iard v. 
Stellet, T. 1750. 2 Vezey 16.] 


So by the /. 1 Fac. 15. The commiſſioners cannot aſſign debts 
paid by a debtor to the bankrupt, truly and bend fide, before he 
underſtood him to have been a bankrupt. R. 3 Keb. 190. 

Nor goods bought of a bankrupt bend fide, for a va- 
luable conſideration, before notice of the bankruptcy. Sera. 
Shin, 149. 

Nor goods delivered by a bankrupt, purſuaht to an award con- 
firmed in chancery without fraud, before notice that he was a 
bankrupt, ©. 2 Fer. 220. 

Nor a bond, Fe. aſligned by the bankrupt for a juſt debt, be- 
fore his bankruptcy, 2 Fer. 428. 

So 
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B AN K R UP T. begs 
So they cannot aſſign money, given by the bankrupt after an 


act of bankruptcy committed, to put his ſon apprentice, being 
the uſual rate, and given ſeveral years before he appeared to be a 
bankrupt. N. 3 Lev. 58, 9. Dub. Shin. 21. 

Nor money recovered againſt a bankrupt before notice, 
3 Keb. 231, 2. 

Nor goods conſigned to the bankrupt but not paid for, which 
the owner before delivery, hearing that he was a bankrupt, and 
changing his former conſignment, conſigns to another. Cont. at 
Law, but R. in Equity. 2 Ver. 203. 

So by the /. 5 Geo. 24, If mutual credit, or debts appear, the 
commiſſioners, (or by the ff. 5 Geo. 2. 3o. the aſſignees,) may 
{tate the account, and the balance, and no more, ſhall be claimed, 
or paid on either fide. ide pat, (D. 27.) 

But a demand againſt a bankrupt cannot be ſet of in 
an action by his aſſignees for trauer and converſion, ſubſequent 
to the bankruptcy, of effects belonging to the bankrupt eſtate, 


| Doug. 101.“ 


[If goods are ſold and ſent to 4. who does not enter them in 
his books, but before he becomes a bankrupt, delivers them to B. 
for the uſe of C. (from whom he had them) that they may not 


go to his other creditors, the delivery veſts the abſolute property 


in C. before his agreement, and the aſſignee cannot recover them. 
Athin v. Barwick, P. 5 G. Str. 165. Fart. 35 2.] 

If a merchant abroad, ſends goods to a factor in London, who 
becomes bankrupt, the goods are not affected by it. Godfrey v. 
Furzo, T. 1733. 3 P. V. 18;.] 

[If a bankrupt is an executor, the court will appoint a receiver 
of the teſtator's efiects unreceived, and order the aſſignees to de- 
liver over to him ſuch part of his effects as have been received by 
them, or are in their hands in ſpecie, and they ſhall be 
paid in a courſe of adminiſtration, Eæ parte Ellis, H. 1742. 
1 Athyns 101. ] | a 

[If A. has a note given him by his debtor, and gives it to B. 
his creditor, who gives him a receipt for it, and A. becomes 
bankrupt before B. has received the money, and the aſſignees re- 
ceive it, they ſhall be conſidered as truſtees for B. and pay him 
the money. Ex parte Byas, M. 1743. 1 Athyns 124.] 

[By Vat. 19 G. 2. c. 32. No bona fide creditor for goods ſold, 
or bills drawn, negociated or accepted by bankrupt, ſhall be 
hable to refund to aflignees any money received of ſuch 
bankrupt before he knew of his bankruptcy or inſolvent circum- 
ſtances. ] 

*But if the payee of a bill of exchange received from a third 
perſon as the price of an eſtate, give time to the drawer on condi- 
tion that he ſhall allow intereſt, and afterwards the drawer diſ- 
charge the bill, having in the mean time committed an act of 
bankruptcy ; this is not ſuck a payment in the ordinary courſe of 


trade as is protected by this ſtatute ; and the aſſignees may recover 


the money from the payees 2 Term Rep. 648.“ 
IA. and 
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A. and B. enter into partnerſhip ; afterwards they diſſolve it, 
and B. gives A. a releaſe; A. dies, B. becomes bankrupt ; the 
effects of A. cannot be ſeized under the commiſſion, Ex parte 
Titner, M. 1146. 1 Atkyns 136. ] 

[Aſſignment of a ſhip and goods at ſea may be good againſt 
aſhgnees, though no poſſeſſion taken, though not of goods 
at land. S-mb, ſed Q, Bourne v. Dedhn, MH. 1740. 
1 Atkyns 154.J 

Where the bankrupt before his bankruptcy aſſigned a veſſel, 
in conſideration of a debt then due, together with a policy of in- 
ſurance, covenanting to keep up the inſurance; and in purſuance 
of his covenant made a policy, the veſſel being then at ſea; but 
the broker being a creditor of the bankrupt would not part with 
it, and the bankrupt conſented that it ſhould remain with him as 
a ſecurity for his debt: The party to whom the aſſignment was 
made, is not bound to give up the veſſel and come in under the 


commiſſion, for by the aſſignment he completely acquired the 


property, and had a right to a ſpecific performance; though 
it would have been otherwiſe if by ie conſent the 
policy had remained with the bankrupt, 1 Braun, Ch, 
Rep. 126.“ 

An allignment of goods at ſea as a collateral ſecurity 
for a debt, and a ſubſequent indorſement of a bill of lading, 
are good as againſt the aſſignees of the aflignor, who 
committed an act of bankruptcy between the aſhgnment of 
the goods and the indorſement of the bill of lading. 2 Term 
Rep. 485.“ 

So where a ſhip was mortgaged at ſea, with a proviſo that 
the mortgagor thould continue in poſſeſſion till failure of payment 
of the mortgage money on demand, the grand bill of ſale was 
delivered, and the mortgagor became bankrupt before the arrival 
of the ſhip, and the mortgagee took poſſeſſion on her arrival, he 
may maintain trover againſt the aſſignees who took the ſhip from 
him, tho" he made no demand either on the bankrupt or his aſ- 
ſignees. 2 Term Rep. 462.* 

[If 4. gives bond to B. and alſo by deed aſſigns to him the 
goods of a ſhip at ſca, and the bills of lading and policies of in- 
lurance, to ſecure repayment of money, and A. afterwards be- 
comes bankrupt; every thing which could ſhew a right to the 
cargo being delivered to B. A. cannot be faid to have the order 
and diſpoſition of it, and it is therefore not within the 
meaning of 21 J. 1. c. 19. and B. may retain till ſatis- 
hed principal intereſt. Brown v. Heathcote, T. 1746. 
I Atkyns 160.) 

[Alignment of an outward-bound cargo is 2 compleat 
OTIS without delivery, though not of a homeward-bound, 

id.] 

[Indorfing bills of lading, without the goods are direct- 
rd. be delivered to the aſſignee, is not a ſufficient legal ſale. 
vit, 

Vox. II. D [But 
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| pledges for money or goods, for in aſhgnments of goods be- 


ing his circumſtances, make bills of lading to their own order, 


pal is bankrupt, and deſires them to ſend the bills of lading, and 


| parte Emery, T. 1755. 2 Vezey 674. 


B AN Ek Ru P T. 


[But it is a good equitable lien, as an aſſignment of cheſer in 
action is good, and aſſignees take, ſubject to all equitable liens. 
Ibid.) 

The clauſes in 21 Fac. c. 19. do not extend to mortgages or 


yond ſea, it is impoſſible to deliver them over to the aſſignee. 
Ibid.) + 

[A. ſells to B. two-thirds of 500 barrels, and agrees the other 
one-third ſhould be conſigned to B. for ſale on his ( A.'s) ac- 
count : he puts the tar in a warchouſe of his own, to wait for 
ſhipping, according to agreement. B. pays the purchaſe- 
money; A. becomes bankrupt, and the aſſignees take poſſeſſion 
of the tar in his warehouſe, they muſt redeliver it to B. for it 
is not within 21 Fac. I. c. 19. Ex parte Flyn, M. 1748. 
1 Athyns 185.] 

The bare exchanging of notes with a bankrupt, or giving mo- 
ney for bank-notes, cannot affect a banker, as a trader with that 
bankrupt. Ex parte Bland, M. 1747. 1 Atkyns 205.) 

[If A. of Paris draws on B. and promiſes to make remittances 
to pay them, and directs all to be entred in diſtinct account 
G. A. accordingly remits bills, for which B. gives credit in ac- 
count G. B. becomes bankrupt ; A. ſhall have the ſpecifick bills 
delivered up to him. Ex parte Dumas, T. 1754. 1 Athyas 232. 
2 Vezey 582.] HR 

If agents abroad are in diſburſe for their principal, and doubt- 


indorſed in blank; tho? theſe bills come to the principal's hands, 
yet if the agent's partner here writes them word that the princi- 


an order to the captain to deliver the goods to him, he may 
retain them for ſelf and company, till reimburſed what 
the partnerſhip. is in advance. Snee v. Preſcot, H. 1743. 
1 Atkyns 245.] 

[If A. by will leaves a moiety of what he is intitled unto from 
another's eſtate, to B. for life, then to C. for life, and afterwards 
to be divided among C.'s children living at her death, and this is 
directed by a decree to be laid out in ſtock, and the intereſt to be 
paid accordingly ; and the huſband of C. aſſigns this legacy to D. 
for ſecuring 150/. on a contingency mentioned in the deed, 
which alſo recites the decree: C.'s huſband becomes bank- 
rupt; D. waves the aſſignment, comes in as creditor, and aſſigns 
the legacy to the aſſignees :—The ſtock ſhall be transferred to 
C.'s daughter, C. being dead. Grey v. Kentiſh, T. 1749. 
1 Atkyns 280.] | | 

[If a creditor receives money or bills of exchange aſter act of 
bankruptcy committed, it is good payment, if no notice, and if 
the bills are received before the commiſſion iſſued, Harding v. 
Penfold, T. 1754. 2 Vezey 550.] | 


[A factor has ſpecifick lien on goods purchaſed by him. e 
CIf 


BANK RU P T. 


[If after a private act of bankruptcy a factor pays money for 
his principal, who conſigns goods to him, which he ſells; 
the aſſignee cannot recover againſt the factor, though 
it appears that he ſuſpected the principal to be in very bad cir- 
eumſtances. Foxcreft v. Devonſhire, H. 33 G. 2. 2 B. 
A. 931.] ; ; ; 

[Lending money to traders, knowing them to be in dubious, 
tottering, or diſtreſſed circumſtances, on mortgages or liens, is 
not fraudulent, nor the contract in caſe of bankruptcy void. 
Ibid. 

. aſſignees of a huſband cannot take the ſeparate 
effects of his wife, a ſole trader in Lenden, in prejudice to 
her ſeparate creditors. Lavie v. Phillips, M. 6 G. 3. 3 B. 


A. 1776.] 


By ft. 13 El. 7. The commiſſioners, or major part, ſhall cauſe 
the bankrupt's lands, goods, &c. to be ſearched, viewed and ap- 
praiſed to the beſt value; and by deed indented, and inrolled in 
one of her majeſty's courts of record, make fale of all lands, &c, 
and all deeds and evidences touching only the ſame, and of all of- 
fices, goods, chattels, &c. or otherwiſe to order the ſame for ſa- 
tisfaction and payment of creditors, 

By the f. 1 Fac. 15. The commiſſioners ſhall grant, and aſſign 
or otherwiſe diſpoſe all debts due to the bankrupt. 

And by the ,. 21 Far. 19. By deed indented, and inrolled in 
ſix months after making thereof, in ſome of his majeſty's courts 
of record, they may grant, bargain, ſell, and convey any intailed 
lands, Ec. 

All lands difpoſcd by the commiſſioners, may be ſold by deed 
indented and inrolled. 

Tho' the lands are intailed ; and thoſe in remainder or rever- 
fion, as well as the iflue in tail, ſhall be barred without a common 
recovery. 

So there may be a ſale of goods by deed not inrolled. R. 
2 Co. 26. 4. 1 Vent. 360. 

And tho' there be no view of the lands by the commiſſioners 
before the ſale, it will be good. 

So if there be no view of the goods. R. 2 Co. 26. a. 

Yet an aſſignment is good, tho' the debt aſſigned is more than 
was due. R. Ray. 7. | 

But an aſſignment of land will be void, unleſs it be by indenture 
inrolled. R. 1 Vent. 360. 

So before inrolment, a demiſe by the aſſignee is void to main- 
tain an ejectment, tho' the deed be afterwards inrolled. R. 
I Vent. 360. | 

But by the ,. 13 El. 7. The vendee of copyhold lands before 
2 or taking the profits, ſhall agree with the lord of the manor 
for his fine, and on ſuch agreement the lord at the next court 
holden for the ſaid manor, on requeſt, ſhall grant the ſaid cuſ- 
tomary lands, c. by copy of court roll for ſuch eſtate, and in- 
tereſt as is ſold to the vendee, reſerving the antient rents, cuſtoms, 
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(D. 23.) 
In what 
manner the 
ſale ſhall be. 


- 


UD. . 


and ſervices, and ſhall admit the vendee his tenant of the ſame 
copyhold. 

Yet the copyhold is veſted in the bargainee before his ad- 
mittance, though he cannot enter, or take the profits. R. Cro, 
Car. 568. 

And he ſhall avoid all meſne acts between the fale and admit- 
tance. R. Cro. Car. 569. Vide Copybold, (N). 

[If a bankrupt's copyhold eſtate is aſſigned to aflignees, who 
enter into agreement in writing to convey it to a purchaſer, and 
make good title; the aſſignees muſt be admitted and ſurrender, 
and the lord may take two fines; therefore copyholds ſhould be 
excepted out of the aſſignment, and then the commilhoners may 
convey to a purchaſer, and fave a fine. Drury v. Mann, T. 1746 


I Athyns 95.] 


[Che advertiſements for ſales ſhould not be general, but ſhould 
name the hour, as maſters do: and after the time expired, if the 
commiſſioners are not gone, they ſhould admit a better bidder. 
And if this is not done, the court will open the bidding. Ex parte 
Green, P. 1747. I Athyns 202.] 


(D. 24.) Aſſignee of the Bankrupt. 


By the /. 5 Ann. 22. After the 25th April 1707. The com- 
miſſioners ſhall give notice in the Gazette, and appoint a time and 
place for the creditors to meet to chuſe an aſſignee of the bank- 
rupt's eſtate, and ſhall aſhgn ſuch eſtate to no other than ſuch as 
ſhall be nominated by the major part of the creditors then preſent, 
So by the ff. 5 Ges. 24. 

But by 5 G. 2. c. 30. / 27. No creditor, nor any other fer 
him ſhall be permitted to vote in the choice of allignoes, whoſe 
debts ſhall not amount to 10 J. or upwards.* 

Commiſſioners on the choice of aſſignees are not critically to 
examine into the debts, but to admit creditors for what they ſwear 
is due to them, as they are liable to an account afterwards. E 
parte Simpſon, T. 1744. 1 Atkyns 68. 

A creditor is not to be excluded voting, in all cafes of open 
accounts, till the account is taken; yet if the commiſſioners have 
doubts, they do right to admit it only as a claim. Ex parte 
Simpſon, IMA. 1744. 1 Atkyns Jo. 

[The court will not ſet aſide the choice of aflignees becauſe 
many creditors had not an opportunity of voting; and there is no 
precedent of its being done. Ex parte Gregnier, T. 1744- 
1 Athyns 91.] . 

ſAthgnees ought not to be ſet aſide, unleſs it is ſhewn 
or they are not perſons of integrity or of * 

id. 

[If the aſſignee of a bankrupt becomes a bankrupt, the court 
will (on application) remove him, and he and his aſſignees 
muſt join with the commiſſioners in the firſt bankruptcy, in 
executing of new aſſigument. Ex parte” Newton, T. 1749. 


1 Athyns 97.) 
3 But 
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But the commiſſioners in the mean time may appoint an aſſignee 
or aſſignees, who yet may be removed at a meeting of the credi- 
tors, if they think fit, and if removed, ſhall deliver up all the 
bankrupt's effects come to his hands, unto the new aſſignees then 
choſen, and for refuſal to do ſo in fourteen days after notice of 
the new aſſignee choſen, and his acceptance given, in writing, 
under the hand and ſeal of the new aſſignee, ſhall forfeit 100 /. 
over and above the value of ſuch effects, Cc. So by the ft. 
5 Ges. 24. 

[If an aſſignee employs an agent (without conſulting the body 
of creditors) to receive money, and he embezzles it, the aſſignee 
ſhall make it good to the creditors. Earl of Litchfield v. Williams, 
AM. 1737. 1 Athyns 87.] 

One aſſignee ſhall not be liable for the fault of another; but 
the court cannot determine between aſſignees on a petition, but 
only between the creditors and aſſignees. Bid. 


By the „. 5 Ann. 22. The aſſignee ſhall be obliged to keep (D. 25.) 
books of account of the bankrupt's eſtate, with liberty for any par — "i 
creditors to inſpect them,—5o by the f. 5 Ges. 24. 80 by Es 
5 G. 2. c. 30. fo 26.“ 

[If an aſſignee dies before he has accounted for what he has 
received, the commiſſioners are to be conſidered as ſpecialty cre- 
ditors, and may come upon his real eſtate. Primraſe v. Bromley, 

M. 1739. 1 Athyns 89.) 

[Aſſignees are mere truſtees, and each ſeparately anſwerable 
only for what they receive; and therefore the words jointly and 
ſcuerally ſhould be inferted in the aſſignment. Ibid.] 

[If afhgnees do not divide bankrupt's effects in a pro- 
per time, but make a private advantage of them, the court 
will charge them with intereſt, Ex parte Lane, T. 1741. 

1 Atkyns 90.] 


By the ff. 1 Fac. 15. The aſſignment of debts of the (p. 26.) 
bankrupt by the commiſſioners ſhall veſt a property in the aſ- What in- 


* . Gal ave, 
So by the ff. 5 Arn. 22. All the effects and eſtate of the bank- 


rupt, delivered to a new aſſignee choſen by the creditors, ſhall be 
actually veſted in him, as if the firſt aſſignment had been to him. 
do by the ff. 5 Ces. 24. 

*The aſſignees ſhall recover goods delivered before an act of 
bankruptcy, under a pretended ſale, to a creditor, if not done in 
the courſe of trade, but intended merely to give a fraudulent pre- 
ference, Cotup. 629.“ 

And if the trader, in contemplation of an act of bankruptcy, 
ſend notes to even a very meritorious creditor, with intent to give 
a preference, the aſſignees may recover. Id. 117, 124.* 

But a payment made by a trader in the erdinary courſe of buſi 
neſs, or 2 by legal diligence, tho' on the eve of a bankrupt- 
ey, and tho the bankrupt had full knowledge of his own affairs, 
t3 good, Id. 124, 634. 1 Term Rep. 155. 
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*So where the creditor preſſes for payment, and the debtor 
makes a mortgage of goods, and delivers poſſeſſion, this is valid. 
1d. 634.* 

And by the aſſignment of the commiſſioners, the property ſhall 
be veſted in the aſſignee by relation from the' firſt act of bank- 
ruptcy, as to the avoidance of all meſne acts. R. 1 Sal. 111. 

And a releaſe of a debt by a truſtee for a bankrupt, made after 
the aſſignment, is of no avail. R. Pal, gos. 

[All future perſonal eſtate is affected by the aſſignment, and 
every new acquiſition will veſt in the aſſignees; but as to future 
real eſtate, there muſt be a new bargain and ſale. Ex parte 
Proudfort, H. 1743. 1 Athyns 252.] | 7 

*Where one of three partners in a ſhip and cargo, pays only 
part of his ſhare, and gives notes for the remainder, and before 
they are due becomes a bankrupt ; the aſſignees are entitled to a 
full third both of the profits and the value of the ſhip; and the 
other two partners by voluntarily diſcharging the notes, cannot 
ſtand in the bankrupt's place, for his ſhare of the profits. 
Cowp. 469.“ 

But money owen out of England (as in the plantations) to a 
bankrupt, may be attached, by the law of the place, after the 
bankruptcy, for a debt due before it. Doug. 170.* 


By the /. 4 & 5 Ann. 17. On proof before the commiſſioners, 
that mutual credit hath been between the bankrupt and his debtor, 
and that the accounts be open and unbalanced, they, or the aſ- 
ſignees, may adjuſt the accounts, and the debtor {hall not be 
obliged to pay more than the balance. , 

So by the ff. 5 Ann. 22. The aſſignees, or major part, may 
make compoſition with a debtor of the bankrupt, when it ſhall 
appear reaſonable, and take ſuch part of the debt as can be gotten 
on ſuch compoſition, in diſcharge of the whole. So by the . 

Geo. 24. 

: So by the ff. 3 Geo. 12. The clauſe, that a debtor 

ſhall pay no more than the balance was enlarged for ſeven 
ears. | 

: So by the ff. 5 Geo. 24. Where there is mutual credit, the 

commiſſioners may ſtate the account, and the balance only ſhall 

be paid or claimed on either fide. (Vide 5 Geo. 2. 30.) 

50 before theſe ſtatutes, where there were mutual dealings, 
the balance only ſhould be paid. Per Hale 2 Ver. 117. 2. 
2 Ver. 254. per North, 1 Mod. 215. 

So if the bankrupt, before his bankruptcy, had aſſigned a 
bond, and was indebted to the ubligor, the obligor ſhall be allow- 
ed to deduct the debt to him againſt the aſſignee of the bond. 


| Semb. 2 Ver. 428. 


If the bankrupt has ſtack in a company, (where there is a by- 
law which ſubjects every member's ſtock to his debts to the com- 
pany) and is indebted to the company, they ſhall retain the ſtock, 


and account only for the balance. Gibſon v. Hudſon's Bay Com- 


pany, M. 12 C. Str. 1645.] | 
[A ne- 
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A negociable note of bankrupt's, indorſed to his debtor after 
the bankruptcy, cannot be ſet off. Marſh v. Chambers, T. 18 G. 2. 
Str. 1234+] 

Where there is a mutual credit, the commiſſioners ought to 
{top intereſt on both ſides at the time of the bankruptcy, or allow 
it on both ſides to the ſettling the account. Bromley v Goedere, 
M. 1743. 1 Athyns 75. 

[If one is creditor under a ſeparate commiſſion againſt A. and 
debtor under a joint commiſhon againſt A. and B. the demand 
may be allowed as a ſet-off againſt the debt. Semb, ſed dub. Ex 
parte Edwards, M. 1745. 1 Atkyns 100.] | 

[Where a meeting of creditors is properly advertiſed, thoſe 
who attend have a right to bind thoſe who are abſent, and may 
authoriſe aſſignees to compound, Caaper v. Pepys, P. 1741. 
1 Atkyns 106. 

[A debtor to a bankrupt before his bankruptcy, who is a credi- 
tor of the bankrupt on a contingency that takes place after 
the bankruptcy, ſhall not be at liberty to ſet-off under the 
clauſe of mutual credits. Ex parte Groome, T. 1744. 
1 Athyns 115.) 

[The fat. 5 G. 2. c. 30. extends to all mutual debts, tho not 
relative to the mutual credit between the bankrupt and others in 
the courſe of trade, and tho? of ſuch a nature as cannot be brought 
into a general account. Ryall v. Rolle, H. 1749. 1 Athyns 185. 
1 Pezey 375+] 

[Mutual credit is not confined to pecuniary demands, but ex- 
tends to a creditor who has goods of the bankrupt's in his hands ; 
as a packer, c. and he may retain till ſatisfied his full debt. Ex 
parte Deeze, T. 1748. 1 Athyns 228.] , 

[If a man is creditor of a bankrupt by ſimple contract, and 
debtor to him by bond; he may fet off his demand againſt 
the principal and intereſt due on the bond, and pay only 
the balance to the aflignees. Ex parte Preſcat, T. 17353. 
1 Atkyns 230.] 

[The aſſignee cannot compound a debt due to the 
bankrupt's eſtate, though recommended by the court, with- 
out a previous meeting of the creditors, in conſequence of ad- 
vertiſement in the Gazette, M arner v. Watſon, P. 1737. 
2 Athyns .] 

The receipt of one aſſignee on payment of a debt to him is not 
ſufficient z all the aſſignees muſt join to make it an abſolute dit- 


charge. Can v. Read, T. 1749. 3 Athyns 695.] 


The aſſignment may be made to the creditors, who come in, 
of all the goods of the bankrupt, for ſatisfaction of their reſpective 
debts rateably. 
> Or to any in truſt, and for the equal benefit of all the cre- 

itors, | n 

And if all the creditors have a joint debt, the goods may be aſ- 

agned to them generally. R. 2 Co. 26. 6. 
| D 4 But 
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£ But a general aſſignment of the goods to the creditors, who 
1 have ſeveral and different debts, is not good. R. 2 Co. 26. b. 


D. 29.) The aſſignee ſhall have the ſame remedy for recovery of debts 
_ = due to the bankrupt, as the bankrupt himſelf could have. 
5 And therefore, he may have debt upon a bond, or con- 
0 mall have. tract made to the bankrupt. Cro. Car. 187, 209. R. 
2 2 Cro. 105. 

3 Or action upon the caſe upon aſſinmpſit. Tut. 274. 

N Where a banker has paid the drafts of a perſon who has 
placed money in his hands, after notice of an act of bankruptcy 
| committed by him, the aſſignees may have an action either 
| againſt the banker, or againſt the perſon who has received the 
money with notice; but having recovered againſt the one, they 
cannot afterwards have an action for the ſame ſum againſt the 
| other. 2 Term Rep. 113, 287.“ 

N And the proper method is, to alledge a promiſe to the bank. 
i rupt himſelf, and not to the aſſignee, except where an expreſs 
N promiſe is made to him after the aſſignment. Per Holt, Mod. 
'' Ca. 131. K. 2 Sho. 238. 

| Or if money of the bankrupt is received by B. after the aſſign- 
ment, this is a new contract, and amounts to an expreſs promiſe 
to the aſſignee, Mod. Ca. 131. | 
| So if the bankrupt had a judgment, the aſſignee may have a ſcire 
j facias upon it. 1 Vent. 193. 

ö And if after the aſſignment, and before the ſcire facias by the 
j aſſignee, the bankrupt himſelf ſues execution, and the money is 
levied, the court will ſtay it in the hands of the ſheriff, or in 
court, till the aſſignee ſues a-ſcire facias. I Vent. 193. | 
And in a ſcire facias by a bankrupt againſt the terre-tenant and 
judgment for him, if the plaintiff dies, the judgment may be en- 
tred at the requeſt of the aſſignee, without any new fcire factas. 
: Mod. 88. | | 

| : So if the goods, c. of the bankrupt come to the hands of 
another, the aſſignee ſhall have rover; for the property is veſted 
in him. 2 Vent. 63. 

Though they come to his hands by force of an execution 
at his ſuit, executed after the bankruptcy, Semb. Sho, 12. 
1 Sal. 111. | 

And he may declare generally, uad cum poſhſronatus futiſſet ut de 
bonis ſuis proprits, Dub. 1 Sal. 111. 

If A. and B. are joint obligees, or partners, &c. and A. be- 
+ | comes bankrupt, and the aſſignment be to B. he ſhall maintain 
ö an action upon the bond alone, being intitled to a moiety in his 
| own right, and to the other moiety as aſſignee. Semb, per Wind. 


— 
Pr 


but the others dub. Ray, 7. 1 Lev. 17. 

So, if a debt of A. be aſſigned, part to one creditor, part to 
another, cach may ſue for his part; for the ſtatute makes a ſe«” 
verance. Per arb. Godb. 195, 6. Adm. cont. 1 Lev. 17. 

And, if the bankrupt afterwards ſues for the debt, the defen« 
dant may plead, that he was a bankrupt, and that the debt was 
aſſigned. £ut. 701. n 

But 
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But after the commiſſion, and before the aſſignment, the 
bankrupt may ſue for his debt in his own name. Per Holt 1 V. 
i H. R. 1 Sal. 108. 

So, if the ſheriff, c. execute an execution by ſſeri faciar, 
teſte'd before the bankruptcy, treſpaſs does not lie againſt the 
officer, tho' the execution was executed after the commiſſion 
awarded againſt the bankrupt. R. 1 Sid. 271. 1 Lev. 173. 
R. Sho. 12. 3 Mod. 236. | 

So after aſſignment, the bankrupt may maintain treſpaſs; for 
damages are uncertain, and not aſſignable. 2 Keb. 372. 

So, covenant. 2 Keb. 372. Per2 J. 1 Ca. Ch. 71. 

So, if a debt due to the bankrupt and another be aſſigned, 
they cannot join in the ſuit. Adm. 1 Lev. 17, 18. 

Yet a ſuit by a creditor for a debt, or an execution upon a 
judgment will be vain after the commiſſion; for when recovered 
they will be liable to the commiſſion. R. 2 Ca. Ch. 191, 

By the ff. 1 Fac. 15. An aflignee ſhall maintain an action 
for a debt of the bankrupt, in his own name. X. 2 Cre. 10 5. 

And therefore, it is ſufficient for the aſſignee by his declara- 
tion to ſhew the debt due to the bankrupt, his bankruptcy, the 
commiſſion, and aſſignment to him. Lut. 4 1. 

And he need not ſhew, that he was declared a bankrupt by 
the commiſſioners. R. Lut. 455. 

Or, that he was indebted to the value of 100 J. for it ſhall be 
intended, that the commiſſion iſſued regularly. R. Lut. 456. 

Or, that there was a petition by a creditor to the chancellor. 
R. Lut. 456. 

Or, that notice of the aſſignment was given to the debtor. 
R. Lut. 456. 

Or, how he became a bankrupt. 2, Sho. 7. R. Carth. 29. 

But now it is ſufficient to declare ſhortly, without ſhewing the 
commiſſion, and aſſignment at large. &. after verdict. Lat. 
277. 
hut when the petitioning creditor”s debt is by bond, it is not 
ſuſfcient, in an action by the aſſignees, for them to prove an 
acknowledgment of the debt by the bankrupt, but they muſt pro- 
duce the ſubſcribing witneſs, to prove the execution of the bond. 
Doug. 216.“ 

So che aſſignee ſhall maintain an action, where the contract 
was made; for the privity of contract is aſſigned. 1 Sand. 239. 

In debt upon bond, there is no need of a prefert of the deed; 
for perhaps it is not in the aſſignee's hands. X. Cro. Car. 209. 

But an action by an aſſignee does not alter the nature of the 
debt: and therefore he cannot have debt againſt an executor, 
or adminiſtrator upon ſimple contract. R. Cro. Car. 187. 

an. 223. 
7 90 it 9 not prejudice the defence of the defendant. And 
therefore, in debt upon ſimple contract he ſhall wage his law. 
R. Cre. Car. 187. KR. 2 Cre. 105. 

So the defendant may plead non afſumpfit to the bankrupt 
within ſix years, where the promiſe is alledged to the bankrupt 
himſelf, and not to the aſſignee, Per Holt Med, Ca. 131. = 

ec 
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The aſſignee may declare on a promiſe to the bankrupt with. 
out laying any aſſumpſit to the plaintiff the aſſignee. Rig v. 
Wilmer, P. 12 G. Str. 697.] 

[If collector of land-tax, with money in his hands, becomes 
bankrupt on 7th, on 16th commiſſioners of land-tax iſſue war- 
rant and his goods are ſeized, on 17th commiſſion of bankrupt 
iſſues, on 19th aſſignment is made, and on 22d the officers ſell 
the goods; the aſſignees cannot recover them. Brafſey v. Dau- 
fon, T. 7 G. Str. 978.] 

[New aſſignees on death or removal of the former cannot re- 
vive a ſuit brought by them; but on filing ſupplemental bill, 
ſhall be intitled to the benefit of the procecdings in it. Anon, 
M. 1729. I Atkyns 88, 571.] 

Allignees cannot bring ſuit, or ſubmit to arbitration, but by 
authority from majority of creditors, at a meeting advertized in 
Gazette for that purpoſe, for each particular caſe ; the creditors 
cannot give a general authority to ſue. Ex parte Whitchurch, 
T. 1742. 1'Atkyns g1.] | | 

[Where goods are delivered to a creditor, after notice of an 
act of bankruptcy, the proper action for the aſſignee is trouver; 
for there is a ort in detaining tho' he came rightly to the poſ- 
ſeſſion of the goods. Bourne v. Dodſon, M. 1740. 1 Athyns 
154«] X 

"rf the aſſignees carry on ſuits in equity, without authority 
from the major part in value of creditors at a meeting, the eſtate 
of the bankrupt is not liable to the coſts. x parte Whitchurch, 
T. 1749. 1 Athyns 210.] . 

[Bankruptcy does not abate a ſuit. Anz. M. 1748. 1 Al 
263.1 ; 

fit aſſignees bring fem for goods ſold, &c. defendant can- 
not ſet-off a bond-debt from bankrupt. Ryall v. Larkin, M. 


20 CG. 2. 1 Will. 155.] 


[If after writ of inquiry awarded, and before it is executed, 
plaintiff becomes bankrupt, and executes it in his own name, 
the aſſignees may afterwards have ſcire facias quare executionem 
non. R. on Demurrer. Hewit v. Mantel, P. 8 G. 3. 2 Will. 

2.] 

Where a plaintiff has obtained judgment and after a writ of 
error brought, he hecomes bankrupt, his aſſignees cannot ſue | 
out a ſci. fa. to compel an aſſignment of errors till ſome judgment 
be given: nor can they make themſelves parties to the record in 


any intermediate ſtage of the proceeding, but it muſt be imme- 


diately after judgment; but an interlocutory judgment is ſuff- 
cient for that purpoſe. 1 Term Rep. 463.* | ' 

[If a man commits an act of bankruptcy 4th December; has 
judgment againſt him, execution thereon, and his goods ſeized 
on the 5th; is declared a bankrupt on the 8th; and the ſheriff 
ſells the goods on the 28th; zrover lies for the aſſignees againſt 
the ſheriff, Cooper v. Chitty, M. 30 G. 2, 1 B. M. 20. But 
treſpaſs does not, 1 Term Rep. 475. 

[A plain- 


TA plaintiff becomes bankrupt, money paid into court ſhall be 
paid to his aſſignees, they paying his attorney's bill to be taxed. 
Barnes 14 5+] 


„(D. 30.) To what Claims Aſſignees are liable.“ 


*Treſpaſs lics againſt aſſignees under a commiſſion againſt a 
man not liable to be a bankrupt. 3 Wil. 282.* 

And where an aſſignee keeps money belonging to the bank- 
rupt's eſtate in his hands for ſeveral years, and no dividend has 
been made, he muſt pay that money with intereſt and coſts of 
ſuit, 1 Brown Ch. Rep. 284.* 


D. 30.) Diſtribution. 


By the ff. 13 El. 7. The commiſhoners may fell the lands, (b. 30.) 
goods, c. of a bankrupt, or otherwiſe diſpoſe of the ſame, for Shi! be 
fatisfaction of the creditors, vis. To every of the creditors a 
portion, rate and rate-like, according to the quantity of his debt. 

And therefore, there ſhall be an equal diſtribution for the be- 
nefit of all the creditors, who are contributory, in proportion to 
their reſpective debts. R. 2 Co. 25. 6. 

If partners agree, that their ſeveral debts ſhall not charge the 
joint ſtock, and afterwards become bankrupts, and have ſeveral 
creditors, and alſo upon the joint ſtock, the creditors upon the 
joint ſtock ſhall not be preferred to the ſeveral creditors, but they 
ſhall be all equal; for the agreement ſhall take effect between 
themſelves, and not againſt the creditors. R. 2 Ca. Ch. 139. 

[On a joint commiſhon the partnerſhip creditors ſhall be firſt 
paid out of the partnerſhip eſtate, and if any ſurplus, the ſepa- 
rate creditors come in for ſatisfaction, viz. the creditors of each 
out of his ſhare of ſuch ſurplus. Herſeys Cafe, H. 1729. 
3 P. N. 23. 

; So vice 2 on a ſeparate commiſſion, the ſeparate creditors 
firſt, and then the partnerſhip creditors. - Ex parte Rewlandſun, 
H. 1735. 3 P. V. 405.) | 

A. and B. partners in trade, give joint and ſeveral bond to 
C. and a joint commiſhon, and two ſeparate commiſſions iſſue 
againſt them; C. ſhall not have a dividend under all the three 
commiſſions, but ſhall make his election to have ſatisfaction out 
of the partnerſhip, or out of the ſeparate effects. 1bid.] 

*Where one partner had underwritten a policy of inſurance 
on his own ſeparate account, tho the broker had given credit 
to the partnerſhip, the debt was ordered to be proved under the 
ſeparate eſtate, inſurance by a partnerſhip being againſt the 6 G. 1. 
c. 18, 1 Brown Ch. Rep. 399, 400.“ 

*And where there is no joint eſtate, joint creditors ſhall be 
admitted to prove their debts, on the ſeparate eſtate. Id. 454.* 

{ Where the bankrupt's eſtate is ſufficient creditors whoſe debts 
carry intereſt, ſhall be allowed it from the iſſuing the commiſſion 
till they receive full ſatisfaction, but bonds not beyond the penalty. 


Bromley v. Goodere, M. 1743. 1 Atkyns 75.[ 
9 , : TY [Contribu- 


in as creditor for the whole amount of the notes. Ex parte 


. bankruptcy or the death of one of the parties. Ryall v. Ralle, 


— 
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[Contribution-money ſhall be repaid before intereſt, id.] 
. [By flat. 13 El. c. 7. the commiſſioners have an equitable as 
well as legal juriſdiction; and therefore when petitions come 
before the chancellor, he proceeds by rules of equity. id.] 

»Aſſumpſit will lie for a creditor's ſhare under an order for a 
dividend. Doug. 407.* | | 

*And in ſuch action, the proceedings under the commiſſion are 
concluſive evidence of the debt. Id. Did.“ 

And the aſlignees cannot, in ſuch action, ſt off a debt due 
to the bankrupt eſtate by the plaintiff, 1d. Ibid® 

Nor can“ an aſſignee ſtop a creditor's ſhare in a dividend on 
account of a private debt owing to the aſſignee by a creditor, 
Ex parte White, H. 1742. 1 Atkyns go.] 

[A creditor on a joint and ſeveral bond from A. and B. againſt 
whom a joint commiſhon, and a feparate againſt B. have iſſued, 
ſhall not have ſatisfaction under both at the ſame time, but ſhall 
make election on which he will come in in the firſt place; and 
with reſpect to ſatisfaction for the reſidue, he ſhall be poſtponed 
to all the creditors of the other eſtate; and he ſhall have time to 
make his election. Ex parte Bond, M. 1745. 1 Atkyns g8, 
Ex parte Banks, T. 1740. 1 Athyns 106.] 

[If the drawer, and indorſer of notes, both become bankrupts, 
and the creditors receive a dividend from the indorſer, they can 
only prove the remainder under the commiſſion againſt the 
drawer. Cooper v. Pepys, P. 1741. 1 Athyns 106.] 

If a creditor under a commiſſion, draws on the aſſignee to pay 
to A. a ſum out of his ſhare of the dividend when made, and 
the aſſignee accepts verbally, and before dividend becomes bank- 
rupt himſelf, A. ſhall not come in pro rata under the aſſignec's 
commiſſion, but have the whole ſum. Ex parte Kirk, M. 1745. 
1 Atkyns 108. ] ; 

III A. creditor of a bankrupt, who gave him beſides bills on 
merchants in Holland, who accepted and afterwards failed and 
compounded, before he receives any thing under the compoſition, 
proves his whole debt, and before any dividend receives 25. 6d. 
in the pound under the compoſition, yet he ſhall receive a divi- 
dend on his whole debt pro rata with the other creditors; and if 
he receives more on the bills than will anſwer 205. in the pound, 
he ſhall account to the aſſignees for the ſurplus. Ex parte Wild- 
man, M. 1750. 1 Atkyns 109. ] 

[Colts of proteſts ariſen before the commiſſion iſſues, may be 
proved, but no part of the coſts ariſen afterwards. Anon. T. 
1754». 1 22 140. . 
If a man diſcounts notes at 5 J. per cent. only, he ſhall come 


Marlar, T. 1746. 1 Atkyns 150.] 
[But he ſhall not be intitled to intereſt on the notes, unleſs 
expreſſed in the body thereof. id.] 

Partnerſhip" ſtock is fi liable to the debts of the partners o, 
when the debt is contracted relative to the partnerſhip, after the 
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H. 1749. 1 Atkyns 165. 1 Vezey 348. a 
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[If there are two partners, and one takes more money from 
the partnerſhip ſtock than his ſhare amounts to, the partnerſhip 
creditor has a right to come on his ſeparate eſtate. Zx parte 
Drake, M. 1725. 1 Atkyns 225.] 

Joint creditors, where there are no ſeparate, may exhauſt 
both joint and ſeparate eſtates; but where there are- both, the 
joint eſtate hall be applied to the ſatisſaction of the joint, and 
the ſeparate to the ſatisfaction of the ſeparate creditors, Ax parte 
Hunter, H. 1742. 1 Atkyns 223.] 

[A perſon intitled to an annuity from a bankrupt, ſhall be ad- 
mitted creditor for what the value of his life en amounts to, 
and not for the whole original purchaſe-money. Ex parte Le 
Compte, T. 1738. 1 Atkyns 251. ] 

*But where annuity creditors petitioned that the arrears of 
their annuities might be computed and the growing payments va- 
lued, and they might be permitted to prove debts to the amount 
under the commiſſion; tho* the aſſignecs confented, yet the 
court ordered that a ſpecial meeting of the creditors ſhould be 
called to take their opinion, the petitioners having bought for the 
life of the bankrupt at 5 years purchaſe, and coming in compe- 
tition with fair debts. 1 Brown Ch. Rep. Rep. 267.“ 

[If the annuity is granted, with a penalty for non-payment, 
yet it ſhall be valued, and the annuitant admitted creditor for 
ſo much. Ex parte Belton, T. 1744. 1 An 251. *But not 
till it appear whether the bond was forfeited before the act of 
bankruptcy. 1 Brown Ch. Rep. 268.8 

{If navy bills are depoſited with one who becomes bankrupt, 
intereſt is not allowed to run on, but a calculation made of the 
whole entire thing depoſited, both principal and intereſt, accord- 
ing to the market price at the time of the depoſit. So of goods 
or any depoſit. Bromley v. Child, T. 1744. 1 Athyns 259. ] 

(It an extent of the crown is taken out againſt a ſurety of a 
bankrupt, and he pays the debt, after diſputing it at ſome ex- 
pence, he ſhall be admitted to prove that expence as part of his 
debt. Ex paris Marſhall, H. 1751. 1 Athyns 262.] 

[If A. agrees to take 115. in the pound of 7. who afterwards 
and before payment becomes a bankrupt, A. {hall be admitted to 


prove the whole debt, and not the compoſition only. Ex parte” 


Bennet, H. 1742. 2 Athyns 527. | 
[If 4. indebted to B. gives him bills on C. who fails, and 
compounds with his creditors z A. becomes bankrupt : B. having 
received nothing under C.'s compolition, proves his whole debr 
againſt A, but before dividend made, receives 2s 6d. in the 
pound from C.'s eſtate z yet he ſhall ſtill have a dividend for the 
whole debt under the commiſſion againit 4. Eu parte Wiidnian, 
M. 1750. 2 Vezey 113. x 
Uf annuitant on bankrupt's eſtate has a decree for payment of 
arrears, and that 1700 J. ſhall be placed out to fecure growing 
payments; the annuitait ſhall out of the dividends be paid the 
growing payments of annuity, and if any deficiency, it tha!l be 
made good by ſale of ſuſſicient part of the capital from time to 
ume. Ex parte Artis, T. 1752. 2 Vezey 489.] i 
1 
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(D. 31.) By the ft. 1 Jac. 15. If aſter the commiſſion ſued forth, and 
— dealt in, the bankrupt die before diſtribution, yet the commiſ- 
ſioners may proceed in execution of the commiſſion. 
If the commiſſioners have taken contribution of any creditor, 
the commiſſion is dealt in. 2 Ca. Ch. 193. 

If a commiſſion iſſues againſt A. and at eleven the commiſ- 
fioners meet and proceed, and at four ſign the declaration, and 
at that inſtant have notice that 4. died at one: this is a dealing 
within 1 J. c. 15. /. 17. and they may proceed. Warrington 
v. Norton, H. 9 G. 2. C. T7. T. 184.) 

But by the ff. 1 Fac. 15. The commiſſioners cannot proceed 
to diſtribution, till four months expired, 

[If creditors bring bill againſt aſſignees in leſs than four months 
after iſſuing of the commiſſion, the court will diſmiſs it. Cooper 
v. Peyps, P. 1741. 1 Atkyns 106.] 


(D. 32.) The Advantages of the Bankrupt, 


32 By the /f. 13 El. 7. and 1 Fac. 15. The commiſſioners ſhall on 
He ſhall the bankrupt's requeſt declare to him, how they have diſpoſed 
— his lands, goods, Cc. and pay him the overplus, if any be. 
hiseſtareis [If there is a ſurplus of a bankrupt's ſeparate eſtate, after pay- 
eilpeſed. ing his ſeparate creditors, the joint creditors are intitled to it; 
for the bankrupt is not intitled to any ſurplus till all creditors are 
fully ſatisfied, Ex parte Hunter, H. 1742. 1 Athyns 223.] 

{If an order is made to ſuperſede a commiſſion on the bank- 
rup:'s paying what ſhall be reported due by a maſter, and the 
bankrupt delays the payment for ſeveral years after the report is 
made, he ſhall pay intereſt from the time of the report. Ex parte 


Rock, M. 1753. 1 Au, 244.] 


b. 33.) 80 by the 5. 5 Ges. 24. it is declared, that the bankrupt go- 


99s "thy ing to, ſtaying with, or coming from the commiſſioners on ſum- 
when he at- mons, is not liable to an arreſt for a debt, or on an eſcape war- 
cends the rant; but on ſhewing ſuch ſummons, and proving it ſigned by 
commiion, the commillioners, and giving a copy of it, the officer ſhall dil- 
charge him, and pay him 5 J. a day if he do not. | 
So by the /. 5 Geo. 2. 30. In coming to ſurrender, or after 
ſurrender till the time allowed for ſiniſhing his examination, unleſs 
in priſon before. 
[A bankrupt cannot be arreſted by a petitioning creditor, for 
a commiſſion is both an action and an execution in the firſt in- 
ſtance. Ex parte Wilſen, T. 1743. 1 Athyns 152.] 
flf a bankrupt is arreſted by a petitioning creditor, and is 
charged in cuſtody by another creditor (the ſame perſon being 
attorney for both, and alſo clerk of the commiſſon) he ſhall be 
"Fl of both ſuits, with coſts from the petitioning creditor, 
T6id. | 
[A petitioning creditor determines his election by taking ont 
the commiſſion, and cannot ſue bankrupt at law, tho' for . 
| | debt 


* 
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debt diſtin from what he proved. Ex parte Ward, M. 1743. 
1 Athyns 153+] 


ſeded, which would injure the creditors who had proved under 


it. Id. 154. 5 
A creditor who refuſes to prove his debt under the commiſ- 


Did. 
nere a party has clearly diffin demands againſt a bank- 
rupt, he may come in under the commiſhon for the one, and 
ſue for the other, but not if they are only different ſureties for 
the ſame debt. 1 Brown Ch. Rep. 270.“ 
{An aſſignee after two dividends made, on refunding what he 
has received may make his election, and proceed at law againſt 
the bankrupt. Ex parte Capet, H. 1739. 1 Athyns 219. 

[A bankrupt attending the commiſhoners may be taken by his 
bail, and ſurrendred in diſcharge of bail. Ex parte Gibbons, T. 


1747. 1 Atkyns 238.] 


And tho', by the ff. 13 El. 7. The creditors, not fully ſatis- 
fied, might have a remedy for the reſidue of their debts againſt 


ſhould be ſatisfied by order of the commiſſioners; 

Now by the /,. 4 & 5 Ann. 17. A bankrupt, who ſhall ſur- 
render himſelf to the commiſſioners, and ſhall in all things con- 
form to the directions of that act, (vz. as to the diſcovery of 
his effects, or being apprehended within 30 days after notice of 
the commiſſion left at his uſual abode, and publiſhed in the ga- 
zette, by a warrant from a judge or juſtice of peace, ſhall then 
conform, Ec. / ſhall be diſcharged from all debts by him owing 
at the time when he became bankrupt. So by the /. 5 Geo. 24. 
*o 5 G. 2. c. 30.“ 

And by the /. 5 Geo. 24. He ſhall not be arreſted for debt, 
or upon an eſcape warrant, if he attends the commiſſioners, or 
in going to, or from them, but on ſhewing to the officer the 
commiſſioners ſummons, ſhall be diſcharged, on pain of 5 J. per 
diem to the bankrupt's own uſe. 

*And by f. 5 G. 2. c. 30. /. 13. If any bankrupt after his 
certificate allowed and confirmed thall be taken in execution, or 
detained in priſon, on account of any debt due b-fore he became 
bankrupt, by reaſon of judgment obtained before the allowauce 
and confirmance of his certificate, he ſhall! be diſcharged without 
fee or reward by order of any judge of the court where the judg- 
ment was obtained,* 

By the ff. 7 Gee. 2. 31. The bankrupt ſhall be diſcharged 
from all bonds, notes, ſecurities, Sc. payable at a future day, 
as if the money had been due and payable before he became 
bankrupt. 

[Before 7 G. 2. c. 31. A bankrupt was not diſcharged from a 
note payable after his bankruptcy. Per three B. contra Price 
Long v. Bland, M. 1722. Bunb. 170.] 

| {And 


For if he proceed at law, the commiſſion muſt be ſuper- 


fien, may ſue the bankrupt at law, tho* he is made aſlignee. 
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(D. 34.) 
Shall be diſ- 
—_— charged 
the bankrupt, in like manner as they ſhould have had before that from other 


act: and ſhould be barred only of ſuch part of their debts, as *** 
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[And ſince, the bankruptcy of the obligor does not diſcharge 
a bond conditioned for his executor to do an act depending on a 
contingency, as to pay money to A. if the obligor marries and 
his wife ſurvives him. Tully v. Sparkes, P. 3 G. 2. Str. 867, 
Ld. Raym. 1546, 1570.] 

[So covenant from aſſignee of a leaſe to indemnify aſſignor, is 
not diſcharged with reſpect to ſubſequent breaches. Mayor v. 
Steward. T. 9 G. 3. 4 B. M. 2439.] 

{Nor wherever the breach of the condition of the bond hap. 
pens after the certificate. Crookſbank v. Thompſon, M. 15 G. 2. 
Str. 1160. Nor as it ſeems“ if it happens between bankruptcy 
and certificate. ] | | 

[If a man having accepted a bill drawn by bankrupt, on pro- 
miſe of indemnity is not charged in execution till after the bank. 
ruptcy, he cannot come in under the commiſſion, and may there- 
fore recover after the certificate, Chilton v. Whiffin, T. 8 G. z. 

3 Will. 13.] 

A. bails B. who promiſes to indemnify judgment on bail-bond 
againſt A. who brings error, B. bankrupt, judgment againſt A. 
atlirmed error in parliament, non profl'd. A. pays B.'s debt 
and coſts, B. gets his certificate, A. has action againſt him. 
Goddard v. Vanderheyden, MH. 12 G. 3. 3 Wilſ. 262.] 

[80 A. draws bill of exchange on B. payable to A. or order, 
B. on promiſe of indemnity accepts, A. becomes bankrupt, and 
after that B. pays the bill; he has action againſt A. notwithſtand- 
ing his certificate. Young v. Hockley, M. 13 G. 3. 3 Will. 346. 
V anderheyden v. Depaibu. H. 14 G. 3. 3 Will. 524.] | 

If A. draws bills, become bankrupt, the bills are returned 
proteſted, and he ſued to execution as drawer, he ſhall be diſ- 
charged on 5 G. 2. c. 30. Macarty v. Barrow, P. 6 G. 2. 
Str. 949. *Dowg. 55. J | 

[Bankrupt under a joint commiſſion, arreſted by a ſeparate 
creditor, ſhall be diſcharged on common bail, for he might have 
come in under the joint. commiſſion, Howard v. Poole, 1, 
8 G. 2. Str. g95.] 

[Or if he be in execution on a judgment obtained before the 
bankruptcy, he ſhall be diſcharged. Wickes v. Strahan, T. 
14 G. 2. Str. 1157] - 

[Bail on a writ of error becoming bankrupt and obtaining cer- 
tiſicate before affirmance, is not diſcharged. Heckley v. Merry, 
P. 9 G. 2. Sir. 1043. B. R. H. — 

[If one in cuſtody for not performing an award, becomes 
bankrupt, and obtains his certificate, he ſhall be diſcharged, for 

, it is a demand for which debt would lie, and he ſhall not be pro- 
fecuted for any debt due before the bankruptcy. Baker's Caſe. 
P. 14 G. 2. Str. 11524] 3 

The certificate diſcharges a bankrupt from. a debt accruing be- 
fare the commiſſion, tho? judgment be not obtained, / after the 
certificate allowed. Cowp. 25. ä 

[If a debt contracted before bankruptcy, is ſued for and re- 
covered pending commiſſion, and before certificate 8 * 
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afterwards judgment is affirmed on error and coſts giveri on the 
affirmance, the court on motion will diſcharge him as to all, on 
fat. 5 G. 2. Cc. 30. Graham v. Benton, M. 17 G. 2. Str. 1196. 
Wilſ. 41. *Blandford v. Foste. Corp. 138 * 

{If an executor is ſued on his teitator's bond, becomes bank- 
rupt, and between commiſſion iſſued and certificate attained, 
pleads a falſe plea (no affets) which is found againſt him, and 
judgment de bonis te/tatoris, ſi Cc. and de bonis prepriis for the 
coſts; he is not diſcharged by the certificate. Howard v. Jems- 
met, H. 3 G. 3. 3 B. M. 1368.] 

{'Tho' the future effects of a perſon twice a bankrupt are by 
flat. 5 G. 2. c. 30. liable to be ſeized if he has not paid 15 . in 
the pound, yet he has in the mean time ſuch a property in them 
as enables him to ſell to a bona fide purchaſers Aſbley v. Kell, 
P. 17 G. 2. Str. 1207s] | 

[If a bankrupt has a certificate under a joint commiſſion, it 
diſcharges him from ſeparate as well as joint debts; for ſeparate 
creditors may come in under a joint commiſſion, Twiſs v. Maſſey, 
H. 1737. 1 Atkyns 67.] | 

Vet the commiſſioners cannot admit ſeparate creditors to prove 
their debts under a joint commiſſion, without the ſanction of the 
court. Ex parte Sandon, H. 1743. 1 Atkyns 68.] 

[The allowance of the bankrupt's certificate does not diſcharge 
his ſureties in ſecurities, but they may be proceeded againſt not- 
withſtanding. Ex parte Williamſon, H. 1750. 1 Atkyns 82.] 

And if the ſurety of à bond, pay the debt after the bankruptcy 
of the principal, he is not barred by the certificate, tho* the for- 
feiture was before it. Cup. 525. 1 Term Rep. 599.“ 

*And, if the bankrupt, in conſideration of a debt due before 
the bankruptcy, for which a creditor agrees to accept no dividend, 
undertake to make ſuch creditor a ſatisfaction for the whole, or in 
part; the certificate is no bar to an afſumpfit on ſuch undertaking; 
Gwp. 544.“ 8 

80, neither is a bond and warrant of attorney to confeſs judg- 
ment given by a bankrupt after his bankruptcy, in order to obtain 
his liberty, barred by his certificate, altho' the original debt were 
contracted before. 1 Term Rep. 715. 

By fat. 19 G. 2. c. 32. bankrupt is diſcharged from debts on 
bottomree, or reſpondentia bonds or policies of inſurance, where 
the loſs or contingency happens after the commitlion iſſues, as if 
it had happened before.] 

of a trader underwrite a policy of inſurance on a /ife, and 
afterwards and before the loſs by the death of the party, become 
a bankrupt, the demand is diſcharged by his certificate by virtue 
of the enacting words of this att, Dovg. 166. * 8 

But debts which, at the time of the bankruptcy, may never 
become due, (not within this ſtatute) cannot be proved under the 
commiſſion, and therefore are not diſcharged by the certificate. 
Doug. 165. | 

[A bankrupt who has been diſcharged before under a former 
commiſſion, and alſo under an inſolvent act, and who has not 
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paid 15 . in the pound under a ſecond commiſſion, tho? his 
goods thai! be liable, yet he may have a certificate as to his 
body. Ex parte Green, T. 1746. 1 Athyns 257.] 

[A bankrupt conforming in all things, cannot be diſcharged 
from a commitment under an extent of the crown, Any 
M. 1745. 1 Athyns 262. 

[A perſon may prove a debt in right of his wife, and yet bring 
an action at law for a debt due to him in his own right. Ex 
parte Matthews, M. 1754. 3 Atkyns 816.] 

[If judgment is obtained againſt a bankrupt, the principal in a 
bail-bond, his certificate obtained ſubſequent to the judgment 
ſhall not diſcharge it, tho” it diſcharges the original debt, 
Cockerill v. Ouſtan, M. 31 G. 2. 1. M. 436.) 

[Tf a bankrupt is rendred in diſcharge of bail after judgment, 
and afterwards has his certificate allowed, he ſhall be diſcharged, 
Barnes 368. ] | | 

[So if taken in execution. Barnes-386.] | 

[But by the ,. 10 Aun. 15. the diſcharge of a bankrupt from 
his debt ſhall not be conſtrued to releaſe any other perſon, who 
was partner in trade, or jointly bound, or liable to ſame debt 
with the bankrupt.] _ 

So, if the bankrupt does not plead his diſcharge, but ſuffers 
judgment againſt him for a debt before his bankruptcy, he ſhall 
not be aided by ad audita querela, nor in equity. R. 2 Ver. 697. 

So, if he be taken in execution, during the time that his certi- 
ficate is depending before the judges, he ſhall not be aided upon 
motion, without an audita querela.. 2 Ver. 697. 

So by the ,. 5 G. 2. 3o. If the creditors be not paid 15 5. in 
the pound, he ſhall afterwards be liable to the creditors, except as 
to his body, tools of his trade, houſhold goods, and furniture, 
and apparel of himſelf, wife, and children. 

And tho' a prior commiſhon has been ſuperſeded by conſent, 
a certificate under a ſecond bankruptcy, does not protect effects, un- 
leſs the bankrupt pay 15 s. in the pound, under the ſecond com- 
miſſion. Doug. 46.“ 


b. 35.) And by the /. 4 & 5 Ann 17. if the bankrupt ſhall be after- 
And ſhall wards arreſted, or impleaded, for a debt due before he became 
— ten bankrupt, he ſhall be diſcharged on common bail, and may plead 

in general, that the cauſe of ſuch action did accrue before he be- 
came bankrupt, and may give the act and ſpecial matter in exi- 
. dence, and the plaintiff being nonſuit, or having a verdict, or 
judgment againſt him, ſhall pay coſts, —But this act expired 
26 June 1716, 
So by the ff. 3 Ces. 12. this extends to bankrupts againſt whom 
a commiſſion iſſued on or before 26 June 1716, who had dil- 
covered their effects, &c. or ſhould do ſo before 2 5th December 
next enſuing. $0 by the f. 5 Ces. 24. for ſeven years longer. 
And by the f. 5 Ges. 2. 30. for three years longer. 
If there be a joint commiſſion againſt A. and B. and the one 
be ſued by a ſeparate creditor, he thall plead generally, Sc. far 
after 


— 
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aſter diſtribution of the joint ſtock of the joint creditors, the 
ſhare of each out of the reſidue ſhall be to the ſeparate creditors. 
Semb. F, g. 283. 

But a bankrupt cannot plead the general iſſue. 

So, it is not ſufficient to ſay, that he became bankrupt, and 
the cauſe of action accrued before, without ſaying, quod vigore 
/atuti he pleads this; for the ſtat, does not enable him to plead 
the general iſſue, but to plead generally, that the cauſe of action 
accrued before the bankruptcy ; and therefore he ought to ſhew, 
that he pleads this by force of the ſtatute,» R. in C. B. Paſ. 10. 
Ann. inter Fyjon and { Reported Comyns's Rep. 205.) 

[The bankrupt muſt prove an act of bankruptcy as well as pro- 
duce his certificate, notwithſtanding fat. 5 C. c. 24. . 30. 
Lock v. Major, M. 9 G. Str. 533.] 

{The plea muſt ſet forth the names and debts of the petition- 
ing creditors. Tully v. Sparkes, M. 2 G. 2. Ld. Raym. 1546. 

On a general plea of bankruptcy under 5 G. 2. c. 3. to an 
action on a bond, the plaintiff may give in evidence the condition, 
without having ſet it out on the record, to ſhew that the action 
is not barred by the certificate, Doug. 160. * 

{After iſſue joined, and wvenire awarded, he may plead puis 
darrein continuance on the quarts die paſt the return of the venire; 
and altho' he does not alledge that he has conformed, and ob- 
tained his certificate, yet if verified by athdavit it cannot be re- 
jected on motion, or determined bad but on demurrer. Paris 
v. Salkeld, H. 2 G. 3. 2 Will. 137.) 

[But ſuch plea, if it does not aver that defendant has con- 
formed, &c. is bad on demurrer. Paris v. Salleld, P. 2 G. 3. 
2 Will. 139.] 

50 he ſhall not be diſcharged from a bond made before his 
bankruptcy, to pay to his wife, if the ſurvive, 400 J. in two 
months after his death; for it was not due before. RX. inter — 
Sparks and Tully in B. R. and afterwards in error, Trin. 3 G. 2. 
{ Reported 2d Ld. Ray. 1546, 1570.) 

*Where a bond conditioned for the payment of a ſum of mo- 
ney, by a principal and, ſurety, has not been forfeited, till after the 
bankruptcy of the ſurety, the debt cannot be proved under his com- 
miſſion, and therefore his certificate is no bar to an action on 
ſuch bond. Doug. 160.* 

*So, if A. at the inſtance of a trader, accept a bill payable to 
his order, not having any effects of the trader in his hands, and 
the trader become a bankrupt before the bill become due, and A. 
pay it when it becomes due, to an indorſee, it is not a debt againſt 
the trader, till actually paid, and therefore is not diſcharged by 
his certificate, Doug. 166,* | 

90 the bail of a bankrupt ſhall not be diſcharged, R. 2 Med. 


Ca. 348, ; 


So by the fl. 425 Ann. 17. a bankrupt ſurrendring, and con- (D. 36). 
forming to the ſaid act, ſhall have 5 J. per cent. paid him by the 2 —_— 
aſignees out of the neat product of the eſtate received on ſuch nent pro- 


E 2 diſcovery, duce. 
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bankru 
Mal. — 
no advan- 
vantage: 
unlceisg he 
has his cer- 
_tificate ab 
"lowed, 
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diſcovery, ſo as ſuch ſum amount not in the whole to aboye 
200 J. —80 by the ff. 5 G. 24. and 5 Geo. 2. 30. 

And ſo as the creditors of the bankrupt be paid 8s. in the 
pound, at lcaſt, above all charges; for in ſuch caſe he ſhall be 
allowed only what the aſſignecs, or the major part of the com. 
miſſioners, think fit. | 

And tho? this ſtatute expired 26 June 1716, by the f. 3 G. 12. 
it was extended to all bankrupts, againſt whom a commiſſion 
iſſued on or before 26 June 1716, who ſhall diſcover effects, Cc. 
before 25 December then next. | 

By the /. 5 G. 2. 30. if the creditors are not paid 10 5. in 


the pound, the bankrupt ſhall be allowed only what the aſlignees 


and commiſhoners think fit, not exceeding 3 /. per cent. 

If paid 125. 6 d. in the pound, then 7 /. 10 5. per cent. ſo 
as it amount not to above 250/. If paid 15 J. in the pound, 
thon 10 J. per cent. ſo as it exceed not 300 J. 

[A bankrupt is not intitled to his allowance till he has had hi 
certificate; therefore tho' he ſurrender and conform, yet if lu 
dies before his certificate, his repreſentative ſhall have nothing, 
Ex parte Grier, T. 1744. 1 Atkyns 207.] 

*But he is not entitled to any maintenance out of his effed; 
during his examination; and if any perſon during that time, take 
any thing from them, and convert it into money, tho? for the 
neceſſary ſubſiſtance of the bankrupt and his family, the aſ. 
ſignees may maintain trover againſt ſuch perſon. 1 Term 
Rep. 157.“ | | 

[But the allowance is a veſted intereſt, and ſhall go to the re- 
preſentative. Ex parte Trap, M. 1747. 1 Atkyns 208, Ex 
parte Culcot, T. 1754. 3 Athyns 814.] | 

[The court will order the aſſignees to pay the allowance to the 
repreſentative of a bankrupt who has paid 10s. in the pound. 
Ex parte Calcot, T. 1754. 1 Ath. 209,—Nota. It does not ap- 
pear whether the deceaſed bankrupt had had his certificate or net; 


if not, it over-rules the determination in Grier's caſe ſupra.) 


[Bankrupt is not intitled to allowance, till after a final di- 
vidend. Ex parte Stiles, H. 1748. 1 Athyns 208.] 

The bankrupt's allowance, ſhall, in the caſe of partners, be 
divided between them in the proportions in which their reſpeCve 
effects have contributed to the payment of the debts. 1 Brown 
Ch. Rep. 45 2. | 

Zut by the . 4 & 5 Ann 17. a bankrupt ſhall not have the 
benefit of that act, unleſs a major part of the commiſſioners, by 
writing under their hands and ſeals, certify the lord chancellor, 
that the bankrupt hath made full diſcovery of his effects, and in 
all things conformed to the direCtions of the act, and that they lec 
no reaſon to doubt the truth of it: and unleſs ſuch certificate be 
confirmed by the lord chancellor, or two judges to whom he 
ſhall refer it, before whom the creditors may be heard againſt the 
making, or confirmation of the certiſicate. 1 
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Nor, by the f. 5 Ann. 22. unleſs the allowance to the bank- 
rupt, and the certiticate be ſigned by four parts in five in num- 
ber and value of the creditors, who have proved their debts.—S0 
by the /. 5 Ges. 24. and 5 Ces. 2. 30. of creditors for 20 /. 

And a bond or agreement by the bankrupt, or any other, Sc. 
to induce a creditor to conſent to ſuch allowance, or certificate, 
{hall be void. —So by the f. 5 Geo. 24. and 5 Geo. 2. 30. / 11.* 

An agreement to pay money to the aſſignees of a bankrupt, 
on his certificate being allowed, tho for the benefit of a/l the cre- 
ditors is void under this laſt mentioned act. Doug. 695.* 

And if a creditor has taken money for ſigning a bankrupt's cer- 
tificate, it ſhall be recovered in an action for money had and re- 
ceived, becauſe of the oppreſſion. Dong. 472, 696. * 

If ſome of the bankrupt's creditors are induced by money, to 
fign the certificate, tho the bankrupt does not know of it at the 
time of their ſigning, nor even when he makes the neceſſary 

it, in order to obtain the allowance by the chancellor, yet 
if he know it before the actual allowance, the certificate is void. 
Doug. 228.“ 

*If money be given without the bankrupt's privity, to induce 
creditors to ſign, in order to deprive him of the effect of his cer- 
tiſicate, and ſufficient in number and value have ſigned, excluſive 
of thoſe who have taken money, the certificate ſhall be valid: but 
if, in ſuch caſe the neceſſary number and value be not complete, 
excluſive of thoſe who have taken money, it ſhall be vid. 
Doug. 230. 

The certificate of the commiſſioners ought regularly to men- 
tion, that the party became bankrupt ſince the f. 4 & 5 Ann. 17. 
commenced, viz. fince the 24 June 1706. 1 Sel. 111. 

And till the certificate allowed he is not entitled to have an 
execution, againſt his goods, for a debt accruing betore the 
bankruptcy, ſet aſide, tho' it had been ſigned by the creditors. 
1 Term Rep. 361.“ 

And if the certificate be ſilent, and proof is made that he 
was a bankrupt before, the certificate ſhall be diſallowed. &. 
1 Sal. 111, 

If the chancellor refers the certificate to the judges, they may 
examine witneſſes upon it viva voce. R. 1 Sal. 112. 

And make out ſummons for the witneſſes. R. 1 Sal. 112. 

And they ought to examine the witneſſes vivd voce, if there 
are ſuch, 1 Sal. 112. 

If there are not, they may inform themſelves by affidavits filed 
in chancery, and {worn before a maiter extraordinary. id. 

Or, by affidavits before themſelves. Iii. 

[The ſtatutes of bankrupt do not bind the crown; therefore a 
bankrupt, tho' he has obtained his certificate, may be arreſte:l 
on a bond to the crown. Re v. Pixley, MH. 1725. Bunb. 202. ] 

[On a joint commiſſion againſt two partners, the ſeparate 
creditors, though they have taken out ſeparate commiilions, 
may come in, prove their debts, and oppoſe allowing certificate 
on the joint commiſſion, Hoerſey's Crſe, H. 1729. 3 P. V. 23.3 
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L bankrupts obtain their certificate under a joint commiſſion, 
it bars their ſeparate creditors. Hid.] | 

[If a certificate is ſtayed on petition of a claimant ſuggeſting 
colluſion in the bankrupt, and it be referred to the commiſſioners 
to inquire and certify, and they certify that they are ſatisfied, 
and that four-fifths of the creditors have ſigned; and then new 
creditors prove debts, ſo that the ſigning creditors are not now 
four-fifths, but they do nat join in the petition againſt the cer. 
tificate, it ſhall be allowed, and the claimant or his repreſentative 
left to his bill; and if any thing is recovered, (beyond mortgage 
money) it ſhall be applied to the creditors at large. Ex parte 
Fydell, M. 1741. 1 Athyns 73.] 

[A certificate allowed in the bankrupt's life is good, thoꝰ nat 
confirmed by the chancellor till after his death; and then has it's 
effect from the beginning, Bromley v. Goodere, M. 1743. 
1 Atlyns 75. ] 

But a certificate only diſcharges the bankrupt's perſon and his 
eſtate ſubſequently acerued; and not his eſtate veſted in the 
aſſignees at the time of obtaining the certificate, which ſhall be 
liable to pay intereſt (on debts carrying intereſt) accruing after 
the certificate allowed, till full ſatisfaction. 1bid } 

[The certificate ſhall not be ſtayed on petition of perſons whoſe 
demands are not liquidated, and who do not ſwear there will be 
a balance in their favour, and the bankrupt ſwears it will be in 
his favour. Ex parte Johnſon, M. 2745. 1 Athyns 81.) 

[The allowance of certificates is diſcretionary, firſt in the 
commiliioners, and then in the chancellor, and a mandamus will 
not lie to compel it. Ex parte Williamſon, H. 1750. 1 Atkyns 82.) 

[No perſon who does not prove a debt, or ſhew reaſonable 
ground for claim, is within the rule for aſſenting or diſſenting to 
a certificate, id.] 

[If a bankrupt is a trader in Jreland, ſigning his certificate in 
three months after the commiſſion ifſues, is too precipitate, Bid.] 

[Or even in England, and the chancellor on application will 
ſtay it, ſuch haſty proceedings inverting the very intention of the 
ſtatutes. Anon. MH. 1753. 1 Atkyns 84. Ex parte Sauſmarez, 


M. 1754. 1 Athyns 84.) 


[A perſon who has a debt in his own name, and another as 
executor, cannot fign the certificate as two perſons, but he may, 
for the amount of the two ſums as his own particular debt, Ex 
parte Sauſmarez, M. 1754. 1 Athyns 84.] 

Where there is a joint and a ſeparate commiſſion, a creditor 
under the joint may come under the ſeparate, and aſſent or dif- 
ſent to the certificate under it. Ex parte Turner, T. 1742. 
1 Athyns 97.] | 

[A creditor who makes his election to proceed againſt the per- 
ſon, may come in and prove his debt under the commiſſion, ſo as 
to aſſent or diſſent to the certificate. Ex parte Capot, H. 1739. 
1 Athyns 219. Ex parte Lindſey, M. 1745. 1 Atkyns 220. Ex 
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© [Tho' the allowance of certificate by lord chancellor is matter of 

judgment, yet not arbitrary, but he muſt proceed by the rules of 
the ſtatutes, and if theſe are complied with he will not difallow 
it on ſuſpicion. Ex parte Williamſon, H. 1750. 2 Vezey 249.] 

{Creditors who have not proved their debts, and much lefs 
thoſe who have not claimed them by aihdavit under the com- 
miſſion, are not intitled to oppoſe allowance of certificate, tho? 
they are plaintiff's in ſuits of equity againſt the bankrupt. id.] 

[By ft. 24 G. 2. c. 57. if any perſon fraudulently ſwears to a 
falſe debt, and figns the certificate, ſuch certificate ſhall be void 
unleſs the bankrupt diſcloſes the fraud in writing before the 
commiſſioners have ſigned it.] 

[Creditor abroad may by letter of attorney, atteſted by notary 
public, impower a perſon to ſign certificate. ] 


So by the fat. 4 & 5 Ann. 17. a bankrupt ſhall not have be- (D. 38.) 
nefit of the act, who hath, on the marriage of any of his — — 
children, given above 100 J. unleſs he make it appear he was y,vant — 
worth, above the ſum ſo given, ſuſficient to ſatisfy all his cre- tions to his 
ditors their full debts. So by the ff. 5 Gev. 24. erin 

The clauſe of 5 G. as to giving above 100 J. marriage portion 885 
with a child, muſt be conſtrued ſtrictly, and not extend to a 
niece, Ex parte Saiſinarex, M. 1754. 1 Atkyns 84. 

Or, who hath loſt 5 /. in one day, or 100 J. in the whole in 
12 months preceding his —_— in play, at cards, dice, 
tables, tennis, bowls, ſhovel-board, cock-fighiing, racing, dog- 
matches, or other paſtimes, or games, or in beating part of 
ſtakes, or betting on the ſide of ſuch as did play, So by the 
ft. 5 Geo. 24. | 

When a bankrupt ſhall be aided in equity, and when not. 

Vide in Chancery, (2 L. 1, 2.) | 


(D. 39.) How a Commiſſioner, c. may plead. : 


By the /. 1 Fac. 15. in treſpaſs, or other ſuit againſt a com- 
miſſioner, or other having authority by a commiſſion of bank- 
ruptcy, he may plead, not guilty, or juſtify, that he acted by au- 
thority of the acts againſt bankrupts, without ſhewing the com- 
miſſion, or other circumſtance; to which the plaintiff may reply, 
de fon tort, Cc. and the ſpecial matter may be given in evidence. 

So by the ,. 4 & 5 Ann. 17. any perſon ſued by action, in- 
formation, &c. for any thing done in proſecution of the ſaid, act, 
ww; plead the general iſſue, and give the ſpecial matter in 
evidence. 


(D. 40.) Expences of the Commiſſion. 


By the ,. 4 & 5 Ann. 17. no monies ſhall be paid, or allowed 
out of the eſtate of the bankrupt, for expences of eating or 
drinking of the commiſſioners, or any others, at any of their 
meetings, &c,—5S0 by the ft. 5 Geo. 24. 
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And by the ff. 5 Ges. 24. no commiſſioner ſhall take above 
20 5. for any meeting, or for executing any deed, or above 104, 
for any warrant of ſeizure, or diſtribution, 


(D. 41.) When the Commiſſion may be ſuperſeded, 


[Where there is a doubt of the bankruptcy, and the bankrupt 
is out of the kingdom, the court will not ſuperſede the com- 
miſſion on petition, but direct an iſſue; if the bankrupt is at 
home will {end it to commiſſioners to re-conſider. Ex parte 
Gulſlon, T. 753. 1 Athyns 193.] | 

[A commiſſion of bankrupt is ex delito juſtitie, and is never 

| ſuperſeded without directing an iſſue, unleſs it appears very 
plainly to be fraudulently or vexatiouſly taken out. Ex parte 
Wilfon, M. 1752. 1 Athyns 218.] 
[17 the bankrupt ſurrenders, and 2cquieſces a long time (as a 
year and a half) the court will not direct an iſſue tho? the caſe is 
doubtful, but will leave him to bring tr-ver againit the aſſignee, 
Ex parte Nutt, T. 1743. 1 Athyns 102.] 

If the commiſſion of bankruptcy takes effect, and all the cre- 
ditors who appear have a ſatisfaction, the chancellor by their aſ, 
ſent may ſuperſede it, 2 Ca. Ch. 144. Dub. Sh. 200. 

Tho' it be within four months, and there are other creditors 
who would afterwards appear. Semb. 2 Ca. Ch. 144, 191. 

So if the creditors who petition pray, that it be ſuperſeded, it 
ſhall be ſuperſeded within the four months, tho? there are other 
creditors who afterwards pray a commiſſion. R. 1 Ver, 208. 

'Tho' the creditors, who had petitioned, compound with the 
heir, the bankrupt himſelf being dead. 1 Ver. 209. 

Tho a majority of creditors agree to certify that a commiſſion 
ought to be ſuperſeded, yet if one creditor ſays, I ſhall be able to 
rove in a few days, and deſires a delay, the court will not ſu- 
perſede till he has had an opportunity of proving. Ex parte 
Criſp. T. 1744. 1 Athyns 133.] 

[A. B. and C. are partners in a joint undertaking which B. 
and C, want to get into their own hands, and therefore procure 
a commiſhon againſt A. for a debt due from all three jointly, a 
proviſional aſſignment to await a trial directed, ſeveral debts 
proved, all but a trifle the partnerſhip debts : B. and C. in the 
mean time receive more from the undertaking than ſufficient to 
pay all the joint creditors, and give them all, ſince proving their 
debts, ſatisfaction or ſecurity z; on A's application, the court will 
order, that on his paying in a month all the debts proved under the 
commiſſion, the coſts of it, and the proceedings at law, the com- 

miſſion be ſuperſeded ; that the creditors aſlign the ſecurities given 
them to a truitee in truſt, to ſecure to A, B. or C. the money 
they have paid towards ſuch debts, above their reſpective pro- 
portion thereof; that the aſſignees re- aſſign to A. and account 
and pay him the balance in their hands: but if A. makes default 
in payment the commiltion to proceed, Bid. 
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IA and B. are partners for a ſpecial purpoſe, A. B. and C. 
are alſo partners, and a commiſſion iflues againſt A. and B. A. 
dies; a ſecond commiſhon iſſues againſt B. and B. dies; a ſc- 
parate commiſſion iſſues againſt C. this laſt commiſhon ſhall be 
ſuperſeded, and (by conſent) the firſt, and ſeparate accounts 
kept of the ſeveral eſtates, and the diſpoſition of the eſfects re- 
ſerved to the court. Sympſon's Bankrupt, 1, 1752. 1 At- 
n- 137+] 

From this, it would ſeem, that where there is a joint com- 
miſſion, ſeparate creditors ought not to take out a ſeparate one, 
yet it is ſtill frequently done.] 

[If one againſt whom a commiſſion has iſſued, is found no 
bankrupt by verdiCt at law, the coramiſſion ſhall be ſuperſeded, 
and the coſts at law and in equity, and of the ſuperſedeas, ſhall 
be paid by the petitioning creditor. Ex parte Gulfton, H. 1753. 
1 Atkyns 139+] 

[When a commiſſion is ſuperſeded, if the cafe is doubtful the 
court will direct an inquiry before a maſter of the damages 
ſuſtained by bankrupt, or a quantum damnificatus at law, and 
then order the bond given by petitioning creditor to be aſſigned 
to bankrupt; but in a flagrant caſe will aſhgn the bond without 
the delay of ſuch previous inquiry, Ex parte Gayter, MH. 1749. 
1 Athyns 144 

[If after certificate obtained, all the creditors releaſe the bank- 
rupt from all further demands, the court will not ſuperſede the 
commiſſion, ſor that would intirely defeat the certificate, but will 
direct the bankrupt to ſtand in the place of the aſügnees to get 
in the remainder of debts, on indemnifying them. Ex parte 
Leaverland, H. 275 1. 1 Attyns 145«] | 

[Where a commiſſion has been proceeded upon in the uſual 
manner, and all parties acquieſced, and the whole finiſhed, the 
court will not ſuperſede it, tho' it is doubtiul that the act of 
bankruptcy was committed before the p:titioning creditor's debt 
aroſe. Ex parte Deſanthuns, T. 1753. 1 Athkyrs 145.] 

(If a commithon ifſues againſt an infant, it ſhall be ſuper- 
ſeded, for an infant cannot be a bankrupt. Ex parte Sydebotham, 
7. 1742. 1 Athyns 146.] 

UA. treats, with B. for purchaſe of equity of redemption of his 
eſtate then i mortgage, pays part to B. to clear off the mort- 
gage, and is to pay the reſidue on executing conveyances. B. 
retuſes to compleat purchaſe or pay off mortgage. A. brings 
action for the money paid, B. lies two months in gaol, A. takes 
out commiſſion, and B. is declared bankrupt, and after the com- 
miſſion iſſued, A. takes an aſſignment of the mortgage, the com- 
miſſion ſhall be ſuperſeded, and the petitioning creditor pay colts. 
Ex parte Hylliard, T. 1751. 1 Atkyns 147.] 
lf a perſon is declared bankrupt, on general evidence on be- 
ing denied, and it appears aſterwards that it was at eleven at 
night, the commiſſion ſhall be ſuperſeded with coſts. Ex garte 
Hall, M. 1753. 1 Athyns 201,] 

[Where 
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[Where the bankrupt has not ſurrendered in time, and there 
appears no intention of defrauding, the chancellor may ſuperſede 
the commiſhon to prevent proſecution. Ex parte Wood, T. 1751. 
1 Athyns 221.] 1 

In general if a ſecond commiſſion iſſues before the bankrupt 
has his certificate under the firſt, it ſhall be ſuperſeded ; for it 
ought not to iſſue, as the bankrupt is incapable of acting. Ex 
parte Proudſoot, H. 1743. 1 Athyns 252.) | 

[But if the aſſignees, and ſeveral creditors of the firſt, have 
aſſented to the certificate under the ſecond, and nothing clan. 
deſtine appears, and it has been acquieſced in for ſome years, the 
court will not then ſuperſede the ſecond on the application of 
ſome creditors under the firſt, 1b1id.] 

So the commiſhon abates by the death of the king. 2 Ca. 
Ch. 192. f 

But now by f. 5 G. 2. c. 30. /. 45. no commiſſion of bank. 
rupt ſhall abate by reaſon of the death of the king.“ 

So, if all the commiſſioners die except two, where the com- 
miſſion is to three or more, there ſhall be a new commiſhon, 

But if a ſuperſedeas be granted by ſurpriſe, it may be diſcharged, 
R. 2 Ca. Ch. 144. 

So, if the commiſſion abate, or be ſuperſeded to the pre. 


judice of any creditors, a new commiſſion may be granted. R. 


2 Ca. Ch. 193. 
If a new commiſſion be granted, the new commiſſioners ſhall 
proceed, where the old ended. 2 Ca. G. 193. 


a 
Bat of Eſtate. 


Vide Chancery, (4 8. 4.) —Copybold, (C. 9.)—Epates, (B. 225 
253 27 &c.) Fine, (I. I, &c.— K. I, &c.)—Garranty 


(H. I, &c,—1. I, &c.)—Pleader, (S. 6.) 


Bar in Pleading. 


Vide Abatement, (I. 23.)—Accord, (D. 1, 2.)—A4Tien, (K. 1, 
&c.—L. 1, &c.)—Appeal, (G. 7, &c.)—Aſiſe, (B. 13, 
&c.—C. 4.)—Dett, (G. 13.)—Plzader, (C. 41, 85.—E. 27, 
&c.— 0. 15.—8. 11.—2 D. 7, &c. 13.—2 T. 5, &c.— 
3 I. 9.—3 K. 12, 16, 20, 22, &c.—3 L. 12, &c.—3 M. 34. 
—Poucher, [F. 2.) 
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BARGAIN AND SALE. 


(A) Df Goods and Chattels. 


Bargain and ſale is, where a man makes a contract with 
A another for the ſale of goods, or chattels, lands, or tene- 
ments, and at the ſame time makes the ſale of them. 

If the contract be executory, it amounts to a covenant, or 
agreement, upon which covenant, debt, or afſumpfit lies. De 
quo, vide Agreement, (A. 3z 4.) 

If the contract be executed by actual fale, this is a bargain 
and ſale, 

When a bargain and ſale veſts a property. Vide in Biens, 
D. 3.) 

b What things may be ſold. Vide in Aſſignment, (A.) Grant, (C.) 


(B. 1.) Of Lands and Tenements. 


O, if a man bargain and ſell lands, or tenements, this by the 
common law paſſes the uſe, which now ſhall be executed by 
the f. 27 H. 8. 10. Pl. Com. 3ol. 5. 303. a. 2 Inft. 671. 
And a bargain and fale of land may be for years, for life, or 
in fee. Pl. Com. 81, 6, 


(B. 2.) By what Words it ſhall be. 


To a bargain and ſale of lands, the words {bargain and ell 
are not effential z for any words, that will raiſe an uſe at the com- 
mon law, are ſufficient: and therefore, if a man by indenture 
demiſe, grant, ſet, and to farm let lands to another for years, 
that is a bargain and ſale. R. 8 Co. 94. 4. 2 Inf. 672. 

So, if he alien, and grant; or give, and grant. 2 Inf, 672. 
Cro. El. 166, ; 

Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to ſtand ſeiſed to the uſe of another in fee, 
and the deed be inrolled. 7 Co. 40. 6. 2 Inſt. 672. 1 Les. 25. 

So, if he enfeoff, ſell and grant. Dal. 115. 

But where the intent appears to make an eſtate in poſſeſſion, at 
the common law, and not by way of uſe, the words do not 
amount to a bargain and ſale: as, if there be a letter of attorney 
in the deed to make livery, or a covenant in the deed to make 
livery. R. 8 Co. 94. 4. 2 Infl. 672. Cont. 3 Les. 16. Cont. 
2 Rol. 787. I. 25. Vide Covenant, (G. 2.) 

So, if J. alien, bargain, and ſell a reverſion with attornment, 
it paſſes, tho' the deed be not inrolled. R. 2 Cro. 210. 


(B. 3.) 
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(B. 3.) How it operates. 


Tf a man, who has only a reverſion, bargains, and ſells an acre 
of land, the reverſion paſſes. Pl. Com. 433. b. : 

So, if a corporation bargain, and fell land, it is well; for they 
may give an uſe, tho they cannot be ſeiſed to an uſe, R. 
2 Leo. 122, 

If the bargainor, upon his bargain and ſale reſerve a rent, 
it is good; for the uſe and poſſeſſion pals tanguam uno flatu, 
2 In 673. 8 

1 — demiſe, bargain and ſell to A. for years; A. has an 
election to take by demiſe at the common law, or by the bar. 
gain and ſale. 2 Rol. 787. J. 35. K. 2 Co. 35. 6. 

Yet if the bargainor afterwards releaſe to A. and his heirs, to 
the uſe of B. in fee; 4. cannot then elect to take by demiſe, 
and thereby deveſt the eftate out of B. R. 2 Rol. 787. J. 45. 

But by a bargain and fale nothing paſſes but an uſe; and there. 
fore, if a man bargain, and fell land, with a way over other 
land, the way without words of grant, being now newly 
created, does not paſs. R. 2 Cro. 190. 

So, if he bargain and ſell a common, &c. newly created, and 
not in eſe before. 2 Cro. 190. 

If the king by indenture bargain, and ſell land to another, no- 
thing paſſes by the common law, nor the ,. 27 H. 8. for the king 
cannot be ſeiſed to uſe, nor convey. R. 2 Cre. 50. 

So a bargain and ſale of lands to A. and his heirs, to the uſe 
of another; nothing paſſes to the ceftuvy gue r/+, for there cannot 
be an uſe upon an uſe. Poph. 81. R. Bend. 61. Dy. 155. pl. 20. 
1 Aid. 37. Vide in Chancery, (4 W. 2.) | 

So a bargain and fale to A. jor life, with power to make leaſes, 
is void, as to the power. Poph. 81. | 

If a man, at the common law, had bargained and fold his 
land generally, the uſe would be decreed to the bargainee and his 
heirs z for in reſpect of the conſideration, the whole ulc ſhall be 
intended to paſs. 1 Co. 87. b. 100, 6, 

But now, nothing paſſes to the bargainee, but for his lie, 
1 G. 87. b. | 

If a bargain and fale by an infant be inrolled, nothing operates 
by the inrolment, but it thall be avoidable. 2 Inf. 673. Mo. 42. 

So a bargain and ſale by huſband and wife, being inrolled, does 
not bind the wife. 2 1nft. 673. 


(B. 4.) By what Deed, 


By the common law, a bargain and ſale of lands might be by 
farol, without deed. Poph. 48. R. 1 Leo. 18. 2 Inf. 675. 
But now, by the f. 27 H. 8. 16. a bargain and ſale of lands, 
Wc, whereby any eſtate of inheritance, or freehold, is made, 
ſhall have no effect, unleſs it be by writing indented, ſealed and 
inrolled, &c, 
2 Yet 
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Yet alter this ſtatute, a bargain and ſale of lands in London, 
c. by cuſtom, would be good by paral; for the ſtatute does not 
extend to cities, boroughs, or towns corporate. R. Dy. 229. 4. 
2 Inft. 675. Poph. 49. Vide London, (N. 3.) Vide paſt, 
3 for a bargain and ſale of lands of freehold, or 
inheritance, muſt be in writing, and not in print, or ſtamp. 
2 Infl. 672. 

It muſt be in paper or parchment, and not in other materials. 
2 Inft. 672. 

And it is ſuſſicient, if it be indented, tho? it has not the word 
indeuture. N. 3 Leo. 16. 2 lift. 673. 


(B. 5.) When it ſhall be inrolled. 


So by the ff. 27 H. 8. 16. No manors, lands, Cc. of inhe- 
ritance, or frechold,, ſhall paſs, c. unleſs the bargain and ſale 
be inrolled, in one of the king's courts at Weſtminſter, or before 
the clerk of the peace, &c. in the county where the lands lie, 
within fix months after the date of ſuch indenture. Pro- 
vided not to extend to lands in cities, boroughs, . or 
towns corporate, where the mayor, Cc. have uſed to inrol 
deeds, &c, 8 

And therefore, every bargain and ſale for liſe, or in fee, mult 
be inrolled. | 

So if he in reverſion bargain and fell to tlie leſſee for years and 
his heirs z nothing paſſes as a confirmation, unleſs the deed be in- 
rolled. Dal. 37. Ao. 34. 

But a bargain and ſale for years need not be inrolled ; for the 
ſtatute extends only to inheritance and frechold. 2 Inſt. 671. 
2 Co. 36. a | 

Nor a bargain and fale of lands in London, or any other city, 
borough, Oc. Vide ante, (B. 4.) 2 I. 676. Dal. 115. NR. 
Tel. 123, 4. Vide London, (N. 3.) | 

So inrolnent is not neceflary, where the deed does 
not operate as a bargain and fale, but as a covenant to ſtand 
ſeiſed, Se. 


The inrolment muſt be in parchment only. 2 Inf. 673. 

And the deed is ſufficient, being inrolled, tho? it was not ac- 
knowledged by all the parties to it. 1 Sal. 389. 

And tho' it was not acknowledged at all; for after inrol- 
ment it cannot be averred againſt, 1 Leo, 184. Vide poſt, 


Though the inrolment be after the death of the party. 
1 Cal. 289. 
Though the ſeal be broke after the delivery. 2 Inf. 676. 
Though the delivery be proved by witneJes, and not acknow- 
ledged by tlie party. 1 Sal. 389. : 
But 
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place. 


(B. 8.) 
Within 
what time. 
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But by a rule in B. R. Every deed there inrolled, ſhall be 
acknowledged in open court, and inrolled on the plea ſide, 
1 Sal. 389. 

An indorſement on the back of the deed by the proper officer, 
is ſuſficient evidence of the inrollment. Doug. 57. 


By the ,. 27 H. 8. 16. The inrolment ſhall be in one of the 
king's courts at Weſtminſter, or in the ſame county where the 
lands lie, before the eu/tos rotulorum, two juſtices and the clerk of 


the peace, or any two of them, whereof the clerk of the peace to 


be one. 
By the ff. 5 El. 26. Inrolment in the counties of Lancafeer, 


Cheſhire, and Durham, ſhall be in the chancery or exchequer, or 
before the juſtices of aſſiſe of the reſpective county. 
If the court of B. R. Oc. be adjourned to another place, 


yet the inrolment may be there, as well as at Weſtminſter, 


2 nfl. 674. 


So an inrolment may be before the juſtices, and clerk of the 
peace of the Weſt- riding in the county of Yer, if the land lies 
there. R. Hob. 128. | | | 

Otherwiſe if the land be alledged in comitatu Ebor, generally, 
Hob. 128. 


The inrolment ſhall be within fix months after the date of the 


deed. 
And the computation ſhall be by lunar, not by calendar months, 


2 Infl. 674. 

If it be within ſix months, excluſive of the day of the date, it is 
ſufhicient. 2 t. 674. Mo. 40. 2 Rel. 5 20. I. 45. Hob. 139. 
Dy. 218. 5. K. Dal. 41. 

Or upon the day of the date. Semb. 2 Inf. 674. Dal. 42. 
Mo. 42. D. Hob. 140. 1 Nel. 387. 

And if there be no date within fix months after the delivery. 
2 Inſt. 674. D. Hob. 140. 5 Co. 1. 6. 

But if it be dated, it ought to be within ſix months after the 
date, tho” the delivery be afterwards. 2 IA. 674. Per two 7. 
Weſton cont. Dal. 42. Mo. 42. 


If a bargain and ſale be inrolled within ſix months, 
it relates to the time of the date, and paſſes ab initis. 
2 Inſt. 674. 

And therefore, if the bargainor, or bargainee, die after the in- 
denture executed, and before inrolment, the eſtate paſſes to the 
bargainee and his heirs, if it be inrolled within fx months. 
2 Inſt. 674, 5. And the heir ſhall be in ward. R. Hob. 136. 
Or. 149. 2 Cro. 408. R. 1 Rial. 627. I. 35. 

So if a precipe be brought againſt the bargainee, and a recovery 
upon it before inrolment, it is good; for he was tenant of the 


- freehold. 2 Inf, 675. Or. 70. 


So if the bargainee ſell before inrolment, and the deed be after- 


wards inrolled within fix months, his fale is good. 2 f. 675. 
R. cont, 
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N. cont. Hob. 136. Vide Hob. 165. R. acc. 4 Lev. 4. Per 
three J. 2 cont. 2 Cro. 5 2. | 

Or if the bargainor, before inrollment, acknowledge a recog- 
nizance, &c, the bargainee ſhall avoid it. R. 2 1nft. 674. 

Or give a judgment, c. R. Cre, Car. 217. 

So if the bargainor afterwards bargains and ſells to another, and 
the ſecond deed is firſt inrolled, and then the firſt bargain is inroll- 
ed within fix months, the ſecond ſhall be void. R. Dal. 41. 
Mo. 41. Dy. 218. . Per Hob. 165. 

So if the bargainor die before inrollment, his wife ſhall not 
enjoy her dower after the inrollment, if it be within fix months. 
C. Car. 569. | 

But if the bargainee die before inrolment, and the deed be af- 
terwards inrolled, his wife ſhall be endowed. R. Cro. Car. 217. 


nt. Oro. 70, 150. 
If the bargainee grant a rent before inrollment, it will be good. 


Cro. Car. 217. 
So if a ſtranger releaſe to the bargainee before inrolment it is 


good. 2 Inft. 675. 

If there be a bargain and ſale of a manor, with an advowſon 
appendant, and the advowſon fall before inrollment, the bargainee, 
if the deed be afterwards inrolled, ſhall preſent. Ov. Car. 217. 
Vide 2 Bul. 8, 9. 

If one jointenant make a bargain and ſale, and before inrol- 
ment his companion dies, yet only one moiety paſſes; for it has 
relation to the time of the deed. Co. Litt. 186. a. Os. 
Car, 217, 569. 

Tho' the bargain and fale has words, which comprehend the 
whole. Ow. 70. 

So if the bargainee makes a leaſe, and afterwards the deed be 
inrolled, the leaſe will be good. R. cant. Cro. Car. 110. R. 
cont, Carth, 178. 

So if there be a bargain and a ſale of a reverſion, the bargainee 
ſhall have the rent- charge incurred, in the mean time, between 
the deed, and the inrolment. R. Lat. 157. Adm. 1 Sid. 310. 
Cro, Car, 218. 

And by the bargain and ſale the rent accrues, without attorn- 
ment. R. Cro. El. 166. Pau. 51. 

But if the rent incurred before the inrollment be paid to the 
bargainor, the bargainee has no remedy, Dy. 218. 6. in marg. 
Uw. 69, 150. 

So in the mean time, between the bargain and ſale, and the 
inrolment, the .bargainee ſhall be adjudged to be ſeiſed, 
if the deed be afterwards inrolled within the ſix months and not 
the bargainor. R. Ow, 70, 150. Dub, Cro.' Car. 218. Vide 
Dan. 696. 

But after the bargain and ſale, and before inrolment, if the 
bargainor levies a fine to the bargainee, and then the deed be in- 
rolled, the bargainee takes by the fine. R. Is. 337, 8. 680. 


Gro, El. 917. K. 4 Co. 71. 2 Inſt. 671, 2. 1 And, 285. 
And 
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And it may be averred, that the fine was before inrolment, or 
& contra. R. 1 And. 285, 6. | 

So if the bargainor, in the mean time, between 
date, and inrolment, enfeoff the bargainee, he takes by the 
feoffment. R. Tel. 124. R. 1 Leo, 6. Semb. Ca. Ch. 115. R. 
1 And. 113. 

Otherwiſe, where an inrolment is not neceſſary, de quo vide 
ante, (B. 4, 5.) for then the bargain and fale is compleat before 
the fine, or feoffment. R. Tel. 124. 

So if the lord of a manor bargain, ſell enfeoff, and teleaſe to 
his copyholder, to the uſe of him, and another, and afterwardz 
makes livery, he takes by the feoffment, tho' the releaſe might 
operate preſently. 2 Rol. 787. J. 20. 

So if a man leaſe for years part of the manor and aſterwards 
bargains and ſells, demiſes, and grants the whole to B. for years; 
if B. takes attornment of any of the tenants, he ſhall take by the 
grant; for he has an election to take by the one or the other, 
and when he takes attornment he elects by the grant, and there- 
fore ſhall take the whole by the grant. R. 2 And. 203. 
2 Co. 35. 1 

So after a bargain and ſale, if the deed be never inrolled, the 
bargainor continues ſeiſed. 1 

And if before the ſix months after tlie firſt deed, there is a ſe- 
cond bargain and ſale, which is well inrolled, it will be good. 
Cro. Car. 284. | 


| 


G. 10.) If the deed be inrolled, it cannot be averred, that it was prin 
— = deliberat at a day ſince the date; for by the ſame reaſon it might 
ment after be averred, that it was never delivered. R I Leo. 183. 2 Les. 122. 


an inrol- O4. 138. 
ment, con- 


— Fi And it cannot be averred, that it was not delivered. 
y 
the purport 1 Leo, 183, | 

| of the deed. Or that it was not acknowledged. 1 Leo. 184. Vide ante, 
=_ B. 6.) | 

( So ſince 16 Eliz. it cannot be averred, that it was not inrolled 
at the day indorſed for the inrolment ; for that is part of the re- 
cord. Semb. 2 Rol. 119, 120. 

But before, no day of inrolment uſed to be entred, and then it 
might be averred, that it was not inrolled within fix months. K. 
2 Rol. 119. 

But there may be an averment contrary to the operation ef 
the deed: As that it was not comprized within the deed. 
1 Leo. 184, 5. | 

That nothing paſſed by the deed. 1 Leo. 184, 5+ 

So an infant, or feme covert, is not concluded by an inrolment- 
Vide ante, (B. 3.) 

So a ſtranger is not concluded by an inrolment, but may avi 
that the deed was delivered after the date. R. Sav. 91. Fe 

Hell, C. J. ot Maidſtone. 


(B. 11.) 
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(B. 11.) What ſhall be a ſufficient Conſideration. 


A bargain and ſale of land, whereby an uſe ariſes, ought to be V Cove. 


made upon a valuable conſideration. 

As for money paid. 

So it is ſuthcient, if it be under a condition or proviſo to be 
yoid, if money is not paid, tho' no money is mentioned to be paid. 
1 Leo. 6. 

Or if the vendee by the ſame deed covenants, if the money is 
not paid, &c. to be ſæiſed to the uſe of the vendor. 1 Lev. 25. 

So in conſideration of money paid for other land. R. 
Ms. 547. 8. 

So for the loan of 100 J. per annum. 2 Rol. 782. J. 30. 

So if upon a bargain and ſale a rent be reſerved, it 
is ſufficient, without other conſideration. 2 Rel. 788. J. 7. 
1 Mod. 263. 

So a pepper- corn reſerved. Semb. i Mod. 263. R. 2 Med. 253. 
2 Vent. 35. 

So money paid by any one of a corporation in his private capa- 
city, is ſuthcient for a bargain and ſale to them in their corporate 
capacity. K. 2 Rol. 788. J. 5. 

But a bargain and ſale, for divers cauſes and conſideratiamt, with- 
out money, is not good. 1 Les. 170. R. Cro. El. 394. 1 Co. 176. 
a, vide Covenant, (G. 4.) 

Though it be recited by the indenture, that the bargainee 
was bound by recognizance, or obligation for the bargainor; 
* money appears to be paid. R. Cro. El. 394. 2 Nl. 783. 
40. 

So if a man bargain and ſell land, in conſideration of a mar- 
rage before had, or ſervice done, it is not ſufhcient. Semb. 

al, 18, 

Or in conſideration of natural affection to his ſon. N. 
2 C. 127. 

Yet if money was given, it may be averred, tho' it be not ex- 
preſſed by the deed. 1 Leo. 170. Mo. 570. 

Tho' there be no mention in the deed of any conſideration in 
particular, or in general terms. 2 Rol. 790. J. 15. 

And if the bargain and ſale be mentioned by the deed to be for 
money paid, it is ſufficient, tho' none was paid for the payment 
is not traverſable. 1 Leo. 170. Mo. 570. 

And pro quadam pecunie ſumma, is ſufficient, without aſcer- 
2 the quantum. 1 Leo. 170. Mo. 570. 2 Real. 786. 
45. 

So a bargain and ſale pleaded, without expreſſing, that it was 
for any conſideration, is well. R. 1 Leo. 170. Gat Ma. 570. 
Semb. cont, R. acc. Mo. 504. 

Vide more poft, (B. 12.) 


Vol. II. F (B. 12.) 
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BARGAIN AND SALE, 


(B. 12.) How a Bargain and Sale ſhall be pleaded, 


If a bargain and fale be pleaded, the moſt regular form is, 
that ſuch an one by indenture, of ſuch a date, between ſuch and 
ſuch, debits mods in ſuch a court, infra 6 menſes tunc proximes fe- 
guentes irrotulat” ſecundum formam ſlatuti, Sc. pro quadam pecunie 
ſumma barganizavit & vendidit, Sc. 2 Sand. 11, 12. 

If the deed be by the words, dedi & conceſſi, c. yet if it ope- 
rates as a bargain and ſale, it ought to be ſo pleaded. X. C=. 
El. 166. V. ide Pleader, (C. 37.) 

If a bargain and ſale be pleaded, without alledging in what 
court it was inrolled, it will be bad. R. 7%, 213. And, juxts 
formam flatuti, does not ſupply it. 2 C70. 291. 

So if it be ſaid, debito modo irrotulat” in ſuch a court, without 
ſaying, ſecundum firmam ftatuti, or within fix months, it will be 
bad. RX. after verdict. All. 19. Semb. Cart. 221. 

But if ſecundum fermam flatuti, be added without ſaying vii 
Six months, it is ſufficient. Semb. 2 Sand. 11. 

So if it be ſaid, debito modo irrotulab in ſuch a court within fix 
months, it is good, altho* ſecundum formam flatuti be omitted, 
Semb, 2 Sand. 12. 

So if it be ſaid, that ſuch an one by indenture barganizavit & 
vendidit, it is good, tho” pro quadam prcunie ſumma, be omitted, 
Dub. Dy. go. b. But it was N. acc. ibidem in marg, Semb, cont, 
Mo. 570. But it was R. acc. Mo. 504. 1 Les. 170. Dit. 
Ray. 201. I Lev. 308. 

But if it ſhould be bad upon demurrer, it will be good after 
verdict. N. 1 Lev. 308. R. 1 Veni. 10g. 

[1f any money or valuable conſideration is not ſhewn, or if i 
ſue is taken on a collateral fact, it will be bad on demurrer ; but 
it is good after verdict, Gor gent v. Reed, P. 18 G. 2. Str. 1228, 
Will. 91. 

If there be a bargain and ſale of a rent, the party ought to 
plead attornment, and virtute cujus he was ſeiſed, does not fup- 


ply it. R. upon demurrer. Cart. 221, 


If a bargain and ſale be pleaded, it ought to conclude, that by 
virtue thereof, and of the inrolment, and the ſtatute of uſes, he 
was ſeiſed, Sc. 2 Sand. 12. 

If a tenant for life, who has a power by deviſe to 
make ſale, ſells, the vendee may conclude thus, though his 
eſtate only paſſed by the ſtatute, Per Jenes, two J. cont, 

on. 328. | 

So he ought to conclude, — intravit; for that by the 
Ratute of uſes he was ſeiſed, without entry, is not ſufficient, 


R. Ney. 6. 


BARON AND FEME. 


BB A ROS 
Baron of the Realm. 
Vide Dignity, (B. 6.) 


Barons of the Erchequer. 
Vide Czurts, (D. 10.) 


Court-Baron, 
Vide Copyhold, (R. 1, &c.) 


BARON AND FEME. 


(A) Feme Sole. 
(A. 1.) What Acts ſhe ſhall do. 


Feme ſole, before her marriage, may do all acts for diſpo- 
ſition, &c. of her lands or goods, which any man in 1 the 

{fame circumſtances may do. 
But the law does not require any thing indecent of her: And 
therefore, if ſhe does homage, the thall not ſay, I become your 


woman, but, 1 do homage unto you, &c. Co. Litt. 66. 4a. Lit. 


8. 87. 
(A. 2.) What, a Feme Sele Merchant. 


So by the cuſtom of London, 2 feme covert may act as ſole in the 
way of trade, if ſhe buys and ſells in trade for herſelf, with which 
her huſband does not intermeddle. Co. Car. 69. Vide London, 
N. 7.) 

And in ſuch caſe, if there be a ſuit againſt her, the huſband 
ſhall be joined only for conformity; for the wife only ſhall be in 
execution. Cro, Car. 69. 


So it ſhall be, if the huſband formerly uſed the ſame trade, but 


at the time of the contract is a ſoldier beyond ſea, and does not 
intermeddle. Per three J. Cro. Car. 6 


But every feme ſole, who trades within Londen, is not a feme 


ſele merchant. Gro, Car. 69. 


— 


F 2 e 3. 
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(A. 3.) What if the Huſband be in Exile, 


So if the huſband be baniſhed ſor life, his wife may make a teſ- 
tament, and in all caſes a&t-as a feme ſole. R. 2 Ver. 104, 5. 
Vide in Abatement, (E. 6. F. 2.) 

*And where credit has been given to the wife of a man in ex. 
ile, ſhe alone is liable. 1 Term Rep. 8.* 

80, where the huſband has abjured the realm. Ii. 
Bid.“ | 
So where he is tranſported. Id. .“ 


(B) Parriage. 
(B. 1.) What ſhall be. 


T conjugium ſubſiſtat non aliud natura requirere videtur, quam 
ut talis fit cohabitatio que feminam conſtituat quafs ſub oculis 
& cuſtedid maris; ad hoc in homine accedit fides qua /e feemina 
mari ebſtringit, Grot. de Jure Belli & Pacis, I. 2. c. 5, 
J. 8, 9. 
Nec lex divina amplius exegiſſe videtur ante Evangelii propag atic= 
nem. Orot. ibid. ſ. g. 
Abud weteres Remanes triplex erat contrahendi matrimonii for. 
mula, confarreatio, coemtio, et uſus. Seld. Ux. Heb. I. 2. 
Co 1. | 

Sic apud Hebracs ; nummuli datio, pactionis libellus, et coitut. 
Seld. Ux. I. 2. c. 1. 

U femina foret verè uxor, ante legem Moſaicam, et fine ed, preter 
mutuum in vite lefique fecietatem conſenſum, concubitus erat neceſſa- 
rius, Seld. de Fure N. et G. J. 5. c. 4. 

Sed lege Meſaicd per ſponſalia fuit vert uxor, per nuptias perfect. 
Seld. ibid. c. 4. Ux. Heb. I. 2. c. 1. 13. 

Sic jure Cæſareo et plerumque pontificio ſponſalia ſunt mat rimonii ipſe 
contractus, et ſtipulatio, et nuptiarum futurarum repromiſſios Seld, 
Ur. l. 2. c. I. Mo. 170. 

So by the common law. Co. Lit. 34. a. If it be a contract 
per verba de præſenti. Dy. 369. a. K. 6 Med. 15 5. Sal. 437. 
Carth. 99. 

So if a contract per verba de futuro be afterwards executed by 
conſummation. Semb. Sal. 438. 

Sed interdum jure pontificio ſponſalia tantum obligant ad futuri ma- 

- trimonii pattionem, conſenſu nondum ſatis firmati. Seld. Ux. J. 2. 
C. I, 

Et jure Ceſareo, ac Hebracio, aqut ac pontificio, nuptiæ ſunt 
ſolennes illi ritus quibus matrimonium perficitur. Seid. Ux. J. 2. 
Co I. I3. 

So & the common law, *till the marriage be ſolem- 
nized, the wife cannot be endowed ad oftium eccigſiæ. Co. 


Lit. 34. a. 
? And 
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And the uſual pleading of a marriage is, per preſbiterum ſacris 
erdinibus conſtitutum. Sal. 120. 

By an order of parliament 1653. &. confirmed by the ff. 
12 Car. 2. 33. marriage ſhall be before a juſtice of peace, and 
declared by him. 

Yet during this order, a marriage by a perſon infra ſacros ordi- 
nes was good. 1 Sid. 64. 

By the ff. 1 V. & M. 18. No perſon taking the oaths, &c. 
ſhall be proſecuted in the eccleſiaſtical court, for non-conforming 
to the church of England, 

And if ſuch marriage, in the face of a ſeparate congregation, be 
queſtioned in the ſpiritual court, a prohibition goes. 3 Lev. 376. 
Sal. 438. 

So . marriage by a popith prieſt by the Latin ſervice, in a 
chamber, was allowed, and a ſecond marriage annulled by a ſen- 
tence in the eccleſiaſtical court, and the perſon for ſuch ſecond 
marriage convicted of felony. 4 Vel. of Trials, 745, 763. 

Yet after contract, ſi creunt, they are not ſuable for forni- 
cation, but only for a contempt of the church. W. 170. 
Sal. 438. 

And if ſubſequent eſpouſals enſue, they have relation to the 
firſt contract, and avoid all meſne acts. Ao. 170. 

But if a man fick in his bed be married to a woman 
with child, privately, out of a church and chapel, without ce- 
lebration of maſs, it was not a marriage. Semb. 1 Rol. 359. 
J. 15. : 

80 by a contract of marriage, it is no marriage, if eſpouſals do 
not afterwards enſue. Semb. Mo. 170. 

So if the marriage be not conformable to the ecclefiaſtical law, 
the huſband ſhall have no right by the eccleſiaſtical law: As if 
the marriage be in a ſeparate congregation by their preacher, who 
is a lay-man, the huſband will not be intitled to adminiſtration. 
R. 1 Sal. 120. 

Yet where there is a marriage in fact only, the wife, or her 
children, who were not in fault, may be intitled to a temporal 
right, Adam. Sal. 120. 

So if there be a marriage de fas, the huſband and wife may 
ſue for a debt due to the wife. Sal. 437. 

[On action for criminal converſation, there muſt be evidence 
of a marriage in fact. Acknowledgment, cohabitation, and re- 
putation, not ſufficient. Morris v. Miller, P. 7 U. 3. 4 B. 
M. 2057.] 

[By flat. 26 G. 2. c. 33. Banns ſhall be publiſhed in the 
churches of pariſhes where parties dwell, and the marriage folem- 
nized in one of them. Miniſter not obliged to publiſh without 
ſeven days notice, Miniſter not puniſhable for marrying infants 
after banns, unleſs parents, &c. declare their diſſent, then banns 
void, Licence ſhall be granted only for church where has been 
the uſual place of abode of one party for four weeks immediately 
before. (Special licences excepted. )] 

| F 3 [If 
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If any perſon ſolemnize marriage in any place but a church 
where banns are uſually publiſhed, (except by ſpecial licence) or 
without banns or licence, he is guilty of felony, and ſhall be 
tranſported for fourteen years; and the marriage is void to all in- 
tents. ] 


[But after ſolemnization of marriage by banns or licenee, it 


ſhall not be neceſſary, in ſupport of it, to give any proof of the 
actual dwelling of the partics in the pariſhes where banns puh. 
liſhed, or uſual place of abode where marriage ſolemnized by li. 
cence z nor ſhall evidence be received to prove the contrary in any 
ſuit touching the validity of ſuch marriage. Nota, This may in a 
great meaſure defeat the moſt ſalutary purpoſe of this wwell-meant 
law, | 

-— (by licence) of a minor, (not widower nor widow) 
without conſent of father, or guardian lawfully appointed, or 
mother (unmarried,) or guardian appointed by chancery, void to 
all intents, ] | | 

Guardian or mother, no compos, beyond ſea, or refuſing con- 


| ſent; perſon deſirous of marrying may petition lord chancellor, 


who may ſummarily proceed, and declare the marriage proper, 
and that ſhall be as effectual as their conſent, ] 

This act extends to baſtards, and a marriage of them within 
age, without banns, and without conſent of father, Cc. is void, 
1 Term Rep. 96.* 

[There ſhall be no ſuit in eccleſiaſtical court to compel mar- 
riage, on a contract, in words preſent or future.] 

[Regiſter books to be provided, and banns and marriages 
entred and ſigned. Making falſe entry, altering entry, forging 


or altering licence, uttering ſuch entry or licence, with intent to 


elude this at, or deſtroying any part of regiſter to avoid 
a marriage, or ſubject any one to penalties, is felony, without 
clergy. ] | 

e act extends not to royal family, Scotland, beyond ſeas, 
Quakers, nor Jews.] 

[A marriage againſt the ſtatute is not only widadl,, 
but wid to all intents. Rex v. Preflon, M. 33 G. 2. B. . 
C. 154«] 8 | 

cir is not incumbent on the perſons married to prov, 
that the banns were publiſhed. Nor does the entry (of the banns 
and marriage, /emb. ) directed to be made, affect the yalidity 
of the marriage. Rex v. St. Devereux, P. 2 G. 3. B. S. C. 
No. 162. 

[By /½. 12 G. 3. c. 11. Deſcendants of Ges. 2. except the 


iſſue of princeſſes married into foreign families, cannot marry 


without the king's conſent under the great ſeal, declared in 
council. ] | NS 
[But if ſuch deſcendants, aged twenty-five, give notice to privy 
council of their intention to marry ; they may marry after twelve 
calendar months, unleſs both houſes 47 parliament declare their 
diſapprobation.] 
(B. 2. 
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(B. 2.) Who may marry. 
By the /. 32 H. 8. 38. No prohibition, God's law except, 


mall impeach any marriage without the Levitical degrees; and 
none ſhall be admitted in the ſpiritual court to any proceſs, plea 
or allegation contrary to this act, 

And therefore, if an ideot a nativitate marry, the marriage is 
good, and the ifſue legitimate. R. 1 No. 340. J. 32. D. 
1 Sid. 112. 

So now, ſince the fat. 2 Ed. 6. 21. and 5 Ed. 6. 12. All 
eccleſiaſtical perſons may marry. Vide 2 Inft. 686. 

And tho” the ff. 2 & 5 Ad. 6. were repealed by the f. 1 Mar. 2. 
vet that being repealed by the /f. 1 Jic. 25. the /. 2 & 5 Ad. 6. 
are revived; and the marriage of eceleſiaſtical perſons is valid, 
and their iſſue legitimate. R. 12 Co. 9. 2 Inſt. 686, 7. 


(B. 3.) Who not. 


But none can marry any one, who is married to another then 
alive. Vide pat, (B. 6.) 

Tho' the firſt huſband or wife enter into religion. 1 Rel. 
340. J. 25, 30. 

Or, they are divorced a menſa & thoro only. Ce. L. 235. a. 
Vide poſt, (C. 5.) 

So no one, pre=contraCted to any ought to marry another; for 
the contract makes the marriage, if eſpouſals afterwards enſue; for 
they have relation to the firſt contract, and avoid all meſne acts. 


Ae. 170. Vide poſt, (C. 1.) 


So, ſince the /. 32 H. 8. 38. A marriage, within the Levi- (B. 40 
tical degrees ſhall be difallowed ; and therefore, a marriage with — 
a next of kin, being prohibited by the xviii. and xx. of Leviticus, theLevitical 
none can marry his or her father, mother, brother, filter, ſon, or degrees. 
daughter. 2 Inf. 693. R. Yau. 306, 7. EA. Ca. 157. 

So, none can marry any next of kin to them by affinity, any 
more, than if they were of kin by conſanguinity : and therefore, 
if one marry the mother, ſiſter, or daughter of his wife, it will 
be widhia hs Levitical degrees. Levit. xvii. v. 17, 18. Van. 

310, 

And tho? the ſiſter of his wife is prohibited, Levit. xviii. 18, 
19. only during his wife's life, yet it is now unlawful after the 
death of his wifez for it is within the Levitical degrees. R. 
Van. 320, 312, 324. 328. and is fo declared by the 18 Can. 
ao by the /. 28 H. 8. 7. and by the parochial table. R. 

in. 37. 

So a father, brother, or ſon of the huſband is unlawful for 
the wife; for by the interdict to the man, the ſame degree is 
prohibited to the woman. 2 It. 683. Pau. 305. 

So all marriages mentioned in the . 28 H. 8. 7. and all 
mentioned in the parochial table, which by the 9gth Canon 
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made anno 1603, and duly confirmed, are declared contrary to 
the law of God, are therefore now unlawful. Yau. 323, 32 5, 
327, 328, 215. 

So a marriage with a next of kin to his next of kin by affinity, 
or conſanguity, are within the Levitical degrees, and diſallowed 
by the /. 28 H. 8. 7. and 32 H. 8. 38. 

And therefore, it appears by Levit. xviii and xxi. by theſe ſta. 
tutes, and the parochial table, which enumerates 30 unlawfy] 
marriages within the Levitical degrees, that none can marry his 
grandmother, aunt, or grand-daughter on the part of his father, 
or on the part of his mother. Yau. 308, 9. Eg. Ca. 158. 

So a woman cannot marry her grandfather, uncle, or grand. 
ſon. 

So a man cannot marry the grandmother, aunt, or grandaughter 
of his own wife. Van. 311. R. Eg. Ca. 156. 

E man may not marry his wife's mother's ſiſter. R. per tot 
on ſolemn argument, on declaration in prohibition, and con- 
ſultation awarded. Butler v. Gaſtrel, H. 1723. Bunb. 145.] 

Nor, a wife thoſe relations of her huſband. 

So an uncle cannot marry the daughter of his brother or ſiſter, 
tho' not expreſsly mentioned. Levit. xviii. or xx. for it is in the 
ſame degree, wiz. next of kin to his next of kin. 2 It. 683. 
Vau. 323. R. Skin. 37. X 

So he cannot marry the daughter of his wife's brother, or 
ſiſter; for he is uncle to ſuch by affinity. R. Cro. El. 228, 
Mo. goj. 4 Leo. 16. Mann. R. Hob. 181. R. Vau. 248. 
Pearſon. Acc. Vau. 323. Semb. 3 Lev. 364. R. 2 Lev. 254. 
2 Jon. 118. R. Ray 464. R. Lut. 1077. D. 2 Inft. 683, 
Semb. 5 Mod. 548. Semb. 1 Sid. 434. R. in exchequer, 8 Ge. 
inter Butler and Gaſtril. Eq. Ca. 157, 158. Vide Noy. 29. 

Nor the daughter, being the baſtard, of his ſiſter; for the Le- 
levitical law ſays, non accedes ad proximam ſanguinis tui. Semb. 
5 Mod. 168. Comb. 356. | 

Nor the daughter of his mother's ſiſter. 

So a marriage to the grand-father, great-grand-father, and 
great-great-grand-father, and ſo interminately in the direct line 
aſcending, or deſcending, is unlawful; for it has the ſame re- 
pugnancy, as a marriage in the firſt lineal degree. Yau. 242. 

But by the f. 22 H. 8. 38. No prohibition, God's law except, 
(which exception extends to caſes of pre- contract, impotence, for- 
mer marriage, &c. which otherwiſe would be allowed by this 
act. 2 Int. 687. Pau. 220, 221.) ſhall impeach any marriage 
without the Levitical degrees; and none ſhall be admitted to any 
proceſs, c. in the ſpiritual court contrary to this act. 

No law has expreſsly determined what marriages are without 
the Levitical degrees, but Levit. xviii 6. ſays, T hou ſbalt not un- 
cover the nakedneſs of thy near of kin: and Levit. xxi. 2. names, 
father, mother, brother, ſiſter, fon, and daughter, as near of kin: 
and Levit. xviii. illuſtrates this general rule, by a prohibition to 

| diſcover the nakedneſs of the father and mother, v. 7. of brother, 
alter, v. 9. 16. of fon, v. 15. in which the daughter is N“ 
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tho! not named. And Levit. xviii. v. 12, 13, 14. prohibits to 
uncover the nakedneſs of the father or mother brother, or ſfler, 
and of the ſon's daughter, v. 10. becauſe near of kin to father, 
ge. And of the wifes daughter or fifter, v. 17, 18. becauſe her 
near of kin; and by parity all near of Kin to the near of kin by 
affinity, or conſanguinity, and beyond theſe degrees, Levit. xviii. 
or xx. the ff, 28 H. 8. 7. or the parochial table do not extend: 
and therefore all marriages out of theſe degrees ſeem now lawful 
in the collateral line. Jau. 307. 

And therefore, a marriage with the relict of his grand-uncle, 
the wife of his grandfather's brother, tho' not allowed by the 
canon or civil law, ſhall not now be impeached. R. by all the 
judges of England. Yau. 241, 250. 2 Vent. 16, 

Nor, the marriage of a ſon by a former venter, with the 
daughter of his father's wife by her firſt huſband ; tho? the ka- 
raits made a rule, which prohibits any two near of kin to marry 
two other near of kin. 2 Inf. 684. Yau. 318. 

Nor a marriage between couſin-germans; for it is allowed by 
the fl. 32 H. 8. 38. Yau. 218. 2 . 684. Eg. Ca. 159. 

Or, with a woman, who was godmother to his couſin at bap- 
tiſm, or confirmation. 2 Ii. 684. | 

And, if the ſpiritual court impeach a marriage without the Le- 
vitical degrees, a prohibition lies. Cro. El. 228. Vau. 207. to 
220, 304» Vent. 10 to 15, 21. Eg. Ca. 156. 


(B. 5.) At what Age. 


By the law of Scotland, a woman cannot contrahere ſpenſalia be- 
fore her age of ſeven years. 1 Rel. 342. J. 20. 

But by the common law, perſons may marry at any age. 
Co. Lit. 33. a. 

And upon ſuch marriage the wife ſhall be endowed, if ſhe at- 
tain the age of nine years, of whatſoever age her huſband be; 
but not before the age of nine years. G. L. 33. a. 

And, if the huſband alien his land, and afterwards his wiſe 
attain the age of nine years, ſhe ſhall be endowed of the land 
fold before. G. L. 33. a. 

And, if there be a writ to the biſhop to certify, whether they 
were ever coupled in lawful matrimony, he ought to certify that 
they were, of what age ſoever the huſband be. Co. L. 33. a. 
R. Dy. 362. a. 

And at any age the huſband ſhall have treſpaſs de muliere abducta 
cum bonis viri. 1 Kol. 341. J. 35. 

And if the huſband die before age of conſent, the marriage is 
diſſolved, but not diſaffirmed ab initio, Semb. cont. Mo. 741. 

Yet to ſuch marriage the huſband, or the wife may agree, or 
diſagree, at his or her age of conſent, 

By the law of Scotland, and the civil as well as the common 
law, the age of conſent of the man is the age of 14 years. 
1 Rel. 342. C. 

The age of the woman, by the civil and common law, is the 
age of 12 years. 1 Rel. 342. J. 15, 17. By 
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By the law of Scotland, it is the age of 14 years. 1 Rel, 342, 
J. 18. | 
If at the time of the marriage the huſband be above 14, and 
the wife under 12, when ſhe attains the age of 12 years, the 
huſband may diſagree as well as the wife, and ſo vice verſa, 
Co. IL. 79. | 

A diſagreement to the marriage, before the age of conſent, i; 
of no force, Vide 1 Rol. 340. J. 50. 

For, if the huſband diſagree before 14, and marry another, 
the iſſue of the 2d marriage is a baſtard. 1 RA. 341. l. 43. 
Cont. Dy. 13. a. in marg. 

But a diſagreement before, if the huſband marries another af. 
ter the age of 14, amounts to a diſagreement after the age of 
conſent. 1 Rel. 341. J. 15. R. Ao. 575. 

If the huſband, or wife, at tlie age of conſent, once agree 90 
the marriage, they cannot afterwards diſagree. 

And a continuance of the ſuit in treſpaſs, de mulieri abdu7; 
cum bonis viri, after that age, amounts to an agreement. 1 K. 
341. J. 35. 

And if after the age of conſent, the huſband, or wife, dif. 
agree by parol, yet cohabit as huſband and wife, this amounts 
to an agreement. R. 1 Rel. 341. J. 25. 

Tho' the words of diſagreement are reduced into writing, and 
figned by the huſband. 1 KN. 341. J. 25. 

Otherwiſe, if the diſagreement be made before the ordinary, 
Per Warberton, 1 Rol. 341. J. 32. 


(B. 6.) Who are Huſband, and Wife. 


If a man and a woman marry under the age of conſent, they 
are huſband and wife, *till diſagreement. Vide ante (B. 5.) 
1 Leo. 53, 4. 

So, if a man marry a woman pre-contraCted, they are huſband 
and wile, 'till divorced, | 

So, if he marry within the Levitical degrees. 1 Rol. 340. 
J. 10, 17. 357. J. 45. . 

So, if a prieſt had married before the ,. 32 H. 8. 38. 1 Ra. 
340. J. 35, 40. 2 Ii. 687. Dy. 185. a. in marg. 

So, if there be a marriage by dureſs. Per Yaxly, Frowi® 
cont, Kel. 5 2. b. Cont. per Windham, 1 Sid. 65. D. cont. 1 Ri. 
340. J. 20. R. acc. Cro. Car. 488, 493. Per Ney, Dy. 13. 4. 
in marg. 


90, if they are divorced only 4 menſd & thero. 1 Rol. 341. 


J. 40. Co. L. 235. a. Vide peſt, (C. 5.) 


But a marriage, when a former huſband or wife is alive, 1s 
null, as well by the ſpiritual as by the common law, and 
they are not huſband wife de facto. 1 Rol. 340. J. 13. R. Cr: 
El. 857, 8. 1 Ral. 3. 4057. J. 360. F. 1 Sal. 121. 

So, if a nun had married; for ſhe was under a vow of chaſ- 
tity z and” therefore her marriage was void. Cont. 1 Rel. 34% 
4. 41. Acc. 2 Inſt. 687. 12 G. . | 0 
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Or, a monk. 12 Co. 9. 2 . 637. 

[if a woman marry a ſecond huſband, living the firſt, and the 
ſecond not privy, ſhe is during the cohabitation to be confidered 
a5 a ſervant to him, and he is intitled to the benefit of her labour. 
Strutville v. „ Hil. 4 G. Str. 80.] 


(C) Divorce. 
(C. 1.) 4 Vinculs Matrimonii. 
(C. 1.) 


divorce is à vinculo malrimonii, or, d menſa et thoro. Co. Cauſi præ- 
L. 235. a. | contract is. 

A divorce will be à vincul> when the huſband, or wife, was 
preæ · contracted to another. Cz. L. 235. 4. Vide ante, (B. 3.) 

And a divorce for præ- contract may be made, without ſum- 
moning any to anſwer in the ſpiritual court, except the parties 
to the præ- contract: as if A. be contracted to B. and aſterwards 
marry C. the divorce may be by libel by B. againſt A. without 
proceſs againſt C. Ms. 170. 

80 2 divorce is well made by a ſentence, that A. do marry B. 
without a ſentence to declare the marriage void between A. and 
U. R. Mo. 170. 

Bur by the f. 32 H. 8. 38. All marriages in England, 
ſolemnized in the face of the church, and conſummated, &c. 
ſhall be valid, notwithſtanding any præ- contract of both or either 
party not confummated.—But this clauſe was repealed by the 
/.2 & 3 Ed. 6. 23. and not revived by the f. 1 El. 1. 

90, by the /. 33 H. 8.6. In Ireland, But it being repealed 
in Ireland by the ff. 3 & 4 Ph. & M. Nothing was revived by 
the g. 2 El. 1. there, except what concerns the degrees of con- 
ſanguinity. 5 

So, if a marriage be diſſolved by a ſentence upon a præcon- 
tract, the man and former wiſe are not compleat huſband and 
wiſe, till the marriage be ſolemnized. Cont. per Ney, but T 4v1/. 
acc. 1 Sid. 13. 

*By 26 G. 2. c. 33. / 13. No ſuit or proceeding ſhall be 
had in any eccleſiaſtical court, in order to compel a celebration 
of any marriage in facie eccigſiæ, by reaſon of any contract of ma- 
trimony, whether per verba de preſenti, or per verba de futuro, which 
ſhall be entered into after the 25th day of March, 1754.“ 


So a divorce, cauſd conſanguinitatis, aut afſinitatis, is & vinculo. „ (C. 2.) 


G. L. 235. a. 47 Ed. 3. pl. 78. ä 
Tho' it were for ſpiritual affinity, when that was allowed. offnitatis. 


By the law of the Hebrews, there was no divorce for inceſt ; 
for the marriage was null. Yau. 313. 


So a divorce, cauſ4 impotentiæ, will be d vinculo. Co. L. 236. 4. , (3) 
1 And. 185. 5 Co. 98. 3. 2 Lev. 170. Dy. 187. b. 179. 4. —_— 
A divarce for impotence, or frigidity, may be upon an uni- 
verſal impotence z as, if he be an eunuch. | 
3 | 7 
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By the law of Scotland, it is the age of 14 years. 1 Rol. 342. 
J. 18. | 
If at the time of the marriage the huſband be above 14, and 
the wife under 12, when ſhe attains the age of 12 years, the 
huſband may diſagree as well as the wife, and ſo vice verſi. 
Cor Le. 9. 

A diſagreement to the marriage, before the age of conſent, i; 
of no force, Vide 1 Rol. 340. J. 50. 

For, if the huſband diſagree before 14, and marry another, 
the iſſue of the 2d marriage is a baſtard. 1 Rl. 341. J. 45. 
Cont. Dy. 13. a. in marg. 

But a diſagreement before, if the huſband marries another af. 
ter the age of 14, amounts to a diſagreement after the age of 
conſent. 1 Rol. 341. J. 15. R. Mo. 575. | 
If the huſband, or wife, at the age of conſent, once agree 10 
the marriage, they cannot afterwards diſagree. | 

And a continuance of the ſuit in treſpaſs, de mwulieri abdv74 
cum bonis viri, after that age, amounts to an agreement. 1 RNA. 
341. J. 35. 

And if after the age of conſent, the huſband, or wife, dif. 
agree by parol, yet cohabit as huſband and wife, this amounts 


to an agreement. R. 1 Rol. 341. J. 25. 


Thoꝰ the words of diſagreement are reduced into writing, and 
figned by the huſband. 1 Kc. 341. J. 25. 
Otherwiſe, if the diſagreement be made before the ordinary, 
Per Warberton, 1 Rel. 341. J. 32. 


(B. 6.) Who are Huſband, and Wife. 


If a man and a woman marry under the age of conſent, they 
are huſband and wife, *till difagreement. Vide ante (B. 5. 
1 Lev. 53, 4+ 

So, if a man marry a woman pre-contracted, they are huſband 
and wile, 'till divorced. | 

So, if he marry within the Levitical degrees. 1 Rol. 340. 
J. 10, 17. 357. J. 45. D 

So, if a prieſt had married before the /. 32 H. 8. 38. 1 Rv, 
340. J. 35, 40. 2 Ii. 687, Dy. 185. a. in marg. | 

So, if there be a marriage by dureſs. Per Yaxly, Frowit 
cont, Kel. 52. b. Cont. per Windham, 1 Sid. 65, D. cont. 1 Rl, 
340. J. 20. R. acc. Co. Car. 488, 493. Per Ney, Dy. 13. 6 
in marg. 

50, if they are divorced only 4 menſd & thoro. 1 Rol. 341» 
J. 40. Co. L. 235. a. Vide poſt, (C. 5.) 8 

But a marriage, when a former huſband or wife is alive, 1s 
null, as well by the ſpiritual as by the common law, and 
they are not huſband wife de facto. 1 Rol. 340. J. 13. K. On 
El. 857, 8. 1 Rol. 3. 4057. J. 360. F. I Sal. 121. 

So, if a nun had married; for ſhe was under a vow of cha- 
tity; and "therefore her marriage was void. Gant. 1 Kol. 34% 
1. 41. Acc. 2 Inſt, 687. 12 G. . | 0 
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Or, a monk. 12 Co. 9. 2 ift. 637. 


[If a woman marry a ſecond huſband, living the firſt, and the 
ſecond not privy, ſhe is during the cohabitation to be conſidered 
a5 a ſervant to him, and he is intitled to the benefit of her labour. 
Strutville v. —, Hil. 4 G. Str, 80.] 


(C) Divozce. 
(C. 1.) A Finculo Matrimonii. 
(C. 1.) 


divorce is à vinculo malrimonii, or, @ menſa et thero. Co. Cauſi præ- 
L. 235. a. contradtis. 

A divorce will be d vinculs when the huſband, or wife, was 
præ· contracted to another. Co. L. 235. a Vide ante, (B. 3.) 

And a divorce for præ - contract may be made, without ſum- 
moning any to anſwer in the ſpiritual court, except the parties 
to the præ- contract: as if A. be contracted to B. and aſterwards 
marry C. the divorce may be by libel by B. againſt 4. without 
procels againſt C, Mo. 170. 

So 2 divorce is well made by a ſentence, that A. do marry B. 
without a ſentence to declare the marriage void between A. and 
C. R. Mo. 170. 

Bur by the /. 32 H. 8. 38. All marriages in England, 
ſolemnized in the face of the church, and conſummated, &c. 
ſhall be valid, notwithſtanding any præ-contract of both or either 
party not confummated.—But this clauſe was repealed by the 
/.2 & 3 Ed. 6. 23. and not revived by the „%. 1 El. 1. 

90, by the ff. 33 H. 8.6. In Ireland, But it being repealed 
in Ireland by the ff. 3 & 4 Ph. & M. Nothing was revived by 
the . 2 El. 1. there, except what concerns the degrees of con- 
ſanguinity. | 

So, if a marriage be diſſolved by a ſentence upon a præcon- 
tract, the man and former wife are not compleat huſband and 
wite, *till the marriage be ſolemnized. Cont. per Ney, but T wiſd. 
acc. 1 Sid. 13. 

By 26 G, 2. c. 33. /. 13. No ſuit or proceeding ſhall be 
had in any eccleſiaſtical court, in order to compel a celebration 
of any marriage in facie ecclgiæ, by reaſon of any contract of ma- 
trimony, whether per verba de praſenti, or per verba de futuro, which 
ſhall be entered into after the 25th day of March, 1754.* 


So a divorce, cauſd conſanguinitatis, aut afſinitatis, is à vinculo. * (L. 2.) 
G. L. 235. a. 47 Ed. 3. pl. 78. —— 
Tho! it were for ſpiritual affinity, when that was allowed.  offnitatis. 

By the law of the Hebrews, there was no divorce for inceſt ; 


for the marriage was null. You. 313. 


So a divorce, cauſ4 impotentiæ, will be d vinculo. Co. L. 236. a. 1 
1 And. 185. 5 Co. 98. b. 2 Leo. 170. Dy. 187. 6. 179. a. 
A divorce for impotence, or frigidity, may be upon an uni- 
verſal impotence; as, if he be an eunuch. 8 
3 | Or, 
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170. 


her apparel, and other neceſſaries. 1 Sid. 118. 
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Or, for a perpetual impotence previous to the marriage g 
hanc, be it natural, or accidental. R. 11 Fac, Earl of Eff, 
2 Leo. 172, 3. 

If there be a divorce upon evidence, which ſhews a perpetual 
impotence quoad hanc, and the huſband afterwards marries, and 
has iſſue by another wife, the iſſue ſhall be legitimate; for the 
firſt ſentence ſhall be in force till repealed, and the ſecond mar. 
riage good, unleſs it be diſſolved in the life of the parties, and x 
man may be Habilis et inhabilts diverfes temporibus. R. 5 Co. 98. l. 
2 Leo. 169, 173. Dy. 179. a. 

So, if the woman afterwards marry, and ſhe and her ſecond 
huſband levy a fine, and then the former huſband by a ſecond 
wife has iſſue, the fine ſhall not be ſtayed. Dy. 179. a. 2 Le, 


109. 

% if the huſband bring treſpaſs pro uxore abductd cum boni 
wviri, and, pending the action, the huſband and wife are divorced 
cauſa impotentiæ; the action does not abate z for it is founded 
upon the poſſeſſion, and ne ungques accouple is no plea. 2 La. 


So, a divorce, propter metum. Co. L. 235. a. 
Or, propter ſævitiam. . 
A divorce for ſeverity is grounded upon the law of nature, 


Cro. Car. 463. 
And it will be for it, if the huſband ſtrip his wife of 


But a divorce for ſeverity, is not a divorce @ vinculo, but 2 
ſeparation & men/a & thoro only. Cro. Car. 462. 

And a ſubſequent marriage, after ſuch divorce, is not lawful, 
Cro. Car. 463. 


(C. 5.) A Menſd et Thor, 


A divorce, caiſd adulterii, will be & menſd et thoro only. G. 
Loo 238. a. 

For f uch a divorce ariſes upon a cauſe ſubſequent, not ante- 
cedent to the marriage. Cro. Car. 462. 

So a divorce, cauſd profeſſionis, does not baſtardize the iſſue. 

And therefore, if a man, after a divorce @ men/a et thoro, mar- 
ry another woman, the ſecond marriage is void. R. Mo. 683. 
Co. Lit. 235. a. Vide ante, (B. 3, 6.) 

If the huſband releaſes a legacy, given to the wife during the 
divorce, it will be diſcharged. R. M. 665. D. Cro. Car. 


463. | | F 

But if the huſband ſells a term for years, which he has in ö 
right of his wife, equity will grant an injunction. R. Eg. Ca * 
43. | 


(C. 6.) How a Divorce ſhall be obtained. 60 


| Si vir aut uxor- convolat ad ſecundas nuptias, inſtituenda eff ii 
per legitimum virum contra uxerem & ſuperinductam, aut & contra 
5. 
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ger legitimam uxorem contra virum & ſuperindutam, in cauſa di- 
wortii d vinculo matrimonii & reſlitutione obſequiorum conjugalium. 
W 0ught. Ordo, Jud. 283. ; 

Sic ſolet fiert pro nullitate matrimonii inter impuberes, fi ante ætatem 
requifitam diſſentit una partium. Ought. Ord. Fud. 284. 

Sic pro nullitate matrimonii in gradu conſanguinitatis, aut affinita= 
tir, Ought. Ord. Judg. 286. 

Aut ubi pars aliqua eft inhabilis, cauſd impotentie, &c. Ought. 
Ord. Fud. 286. 

But a divorce cannot be proſecuted after the death of the par- 
ties. R. 1 Rol. 360. H. 1 Sal. 121. 

So a marriage cannot be drawn in queſtion upon any collateral 
ſurmiſe, after the death of the parties; and if it be, a prohibi- 
tion goes. 1 Rol. 360. I. 50, 52. 

So, 2 divorce by ſentence, in the life of the parties, cannot be 
re-examined after the death of the parties. R. 2 Cro. 186. 

So, after the death of the huſband, the marriage ſhall not be 
drawn in queſtion, tho' the wife be alive. 1 Rl. 360. J. ult. 

Nor, after the death of the wife, tho' the huſband be alive. 
Carth. 271. 

And if a marriage was inceſtuous, and a ſuit commenced for 
it againſt huſband and wife, and one of them dies, tho' they 
may proceed againſt the ſurvivor to inforce penance, yet if they 
proceed to baſtardize the iſſue, a prohibition goes. R. Carth. 
271. Comb. 200. 4 Mod. 182. 


(C. 7.) The Effects which follow. 


If there be a divorce à vinculs matrimonii, the iſſue between 
them will be baſtards. Vide Baſtard, (A.) (a) 

And a ſentence for divorce ſtands in force, till reverſed by ap- 
peal, 1 And. 185. 2 Leo. 169. 5 Co. 98. 6. 

So, a ſentence for nullity of a marriage in cauſa jactitationis 
maritagii. R. Carth, 225. 

And if the parties die, an examination will not be allowed to 
prove an heir contrary to the ſentence. R. 2 Cre. 186. 7 G. 


43. 


D) husband and Wife are one Perſon. 


(D. 1.) In what Reſpect. 


SB AND and wife are one perſon in law. Lit. S. (D. 1.) 

168. 201, ; The one 

And therefore, by no conveyance at the common law, could — "= 
the huſband give an eſtate to his wife. Co. Lit. 112, 4. 187. b. _ to the 


Nor, the wife to her huſband. Co. L. 187. 6, 


7 
: 
at 
n 


% Note; This is meant only of a divorce on account of the nullity of the mar- 
rage, not being applicable to a divorce by an act of parliament, 
(But 
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But articles of agreement between them, for the wife to 3. 
low the huſband fo much out of an eſtate left to her ſeporate 
uſe, are binding in equity without the intervention of the try{. 
tees, as an execution of the power. Are v. Ellis, H. 1725. 


Bunb. 205.) 

[A gift by the huſband to the wife, without intervention gf 
truſtees, held good in equity. Mitchel v. Mitchel, T. 1712. 
Dil.] | 

So an huſband cannot covenant, or contract, with his wife, 
Coe Lo 112. 4. 

[Huſband, lord of a manor, cannot grant lands to his wife 
immediately, by a copy of court roll. Firebraſs v. Penant, Jl, 
5 C. 3. 2 Will. 254-] | 

So, if a man make a bond, or contract, to a woman, and 
they afterwards intermarry, the bond, or contract, is diſcharged, 
D. Cro. Car. 551. 

So, if two men make a bond, or contract, to a woman, or 
2 contra, and one of them marries with her, the bond, Cc. i; 
diſcharged. D. Cro. Car. 551. | 

Tho' it be intended for the advantage of the wife during the 
coverture : as, that ſhe ſhall have ſuch rents, Sc. at her diſpoſal. 
Ca. Ch. 21, 117. | 

But now, by the /. 27 H. 8. The huſband may make am 
eſtate to his wife: as, if he make a feoffment to the uſe of hi 
wife for life, in tail, or in fee, the eſtate will be executed by the 
ft. 27. H. 8. and the wife will be ſeiſed. Co. L. 112. a. 

80, if the huſband covenant to ſtand ſeiſed to the uſe of his 
wife. Co. L. 112. a. 

So the huſband may deviſe to his wife; for that docs not tale 
effect 'till after his death. Co. L. 112. a. ö. 

And this, where by cuſtom he might deviſe at the common 
law. Lit. S. 168. 

So, where the huſband, or wife act en auter droit, the ore 
may make an eſtate to the other: as, if the wife has an auths- 
rity by will to ſell, ſhe may fell to her huſband. Co. I. 112. 4 


So a covenant, or contract, by a man with a woman is not m 
deſtroyed by their marriage, where the thing is future, to be th 
done after the marriage determined: as, to leave his wife worth ſo ql 


much after his death. R. per teu J. Hob. cont. Hut. 17. Hi. 

216, R. 2 Cro. 571. Per two J. Holt, cont. Hill. 11 V. 3. * 

B. R. inter Gage & Acton. ( Reported Comynss Reports 67. 

1 Sal. 326. R. Pal. 99. Carth. 5 12. m 
That ſhe may make a diſpoſition by her will. Ca. Ch. 118. hy 
So the marriage does not defeat a breach before, R. Stn, 

409. | B 
So, a covenant for the benefit of the wife, tho' deſtroyed h ( 

the marriage, ſhall be aided in equity. R. 2 Ver. 481. | 
"$0 an agreement to make a marriage ſettlement ſhall be de» 

creed in equity after the marriage, tho' it was to be made before ] 

the marriage. R. 2 Vent. 343. 

So, an agreement, to permit the wife to diſpoſe of ſo much 
money during her coverture. Dub. 1 Fer, 49 " 


wh 
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So, if an eſtate be granted, or conveyed to an huſband and BR a 
wife, and their hcirs, they do not take by moieties, as other —— — 
ointenants, but the intire eſtate is in both. R. 2 Lev. 39. tierties. 

And, if an eſtate be granted to an huſband and wife, and an- 
other perſon, the huſband and wife have but one moiety, and 
the other the other moiety. Lit. S. 291. 

And therefore, if huſband and wife have a joint eſtate, and the 
huſband commit treaſon, and dies, the wife ſhall recover the 
entire eflate from the king, who ſeized it as forfeited, Co. 
„ 187. a. 

: So, if an eſtate be granted to huſband and wife and their heirs, 
where the huſband is a ville, and the wife free, and the lord 
enters, and the wife ſurvives ; the ſhall have the whole. Cz. 
L. 187. 5. 

If uſband and wife take an eſtate, and the huſband alone 
aliens the whole, it is not good for a moiety. Semb. Co. 
I. 187. 5. 

80 { an eſtate be granted to huſband and wife and another 
perſon, and the huſband, by feoffment, aliens the whole, and the 
wife ſurvives, and dies; the other perſon ſhall have the intire 
eſtate; for he and the wife ſurviving were jointenants of the 
right of the whole eſtate, and therefore he ſhall have the whole 
by ſurvivor. Co. L. 187, 8. 327. b. 

So, if an eſtate be granted to a man and a woman and their 
heirs, who marry before the eſtate is compicatly conveyed, they take 
by entierties : as, if there be feoftment to a man and a woman, 
who marry, and then livery is made ſecundum formam charte, they 
take by entierties. Co. L. 187. 6. 

So, if there be a grant of a reverſion to them, and they marry 
before attornment. Co. L. 187. 6. 

So, if there be a feoffment to them with warranty, and after- 
wards they marry, and recover in value, they ſhall have the eſtate 
recovered by entierties. Co. L. 187. b. Dy. 149. b. in marg. 


But, if an eſtate were conveyed to the uſe of a man and wo- (0. 3.) 
man, who afterwards marry, and then the /. 27 H. 8. is made, IR 
they have moieties; for the ſtatute executes the uſe in the ſame — 
quality, &c, G. L. 187. b. R. Mo. 92. Dy. 149. 5. 

. if it be to them in tail, as well as in fee- ſimple. R. 

45. 92. 

So they do not take by entierties, if the eſtate be expreſsly li- 
mited to them in ſeyeralty : as, if it be to A. for life, to the 
huſband in tail, and to the wife for years. Cs. L. 187. b. 


(E) Uhat the Þusband ſhall have by the Marrlage. 
(E. 1.) Freehold, | 


L* woman be ſeiſed of an eſtate of inheritance, and mar- 
ries, her huſband ſhall be ſeiſed in her right. Cz. L. 35 1. 4. 
. And the huſband has a frechold in the right of his wife, upon 
vlich there may be a remitter, Joid. 


And 
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And the huſband may take a releaſe, or confirmation to en. 
large his eſtate. Co. L. 299. a. 

But yet the wife has ſuch an intereſt, that if ſhe be attainted of 
felony before iſſue by her huſband, the lord may enter for the 
eſcheat. Co. L. 35 1. 4. 

And if the huſband be attainted of treaſon, or felony, the king 
ſhall not have the freehold, but only the pernancy of the profits 
during the coverture. Co. L. 351. a. 

If a leaſehold is ſettled on marriage, the term expires and is 
renewed for three lives, and, on the death of the huſband, comes 
to his daughter a feme covert, who dies, leaving a daughter, ſhe 
is intitled as ſpecial occupant, and the huſband has no right, 
Hearle v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298, 
Efor by the common law he had no right, and the ſtatute con- 
cerning ſpecial occupants gives it to the daughter.“ 


(E. 2.) Chattels Real. 


So, if a woman be poſſeſſed of a chattel real, by her marriage 
the huſband ſhall have it in hee right : as, if ſhe was poſſeſſed of 
a term for years. Co. L. 46. b. 351. a. 300. a. 

80, if ſhe had the truſt of a term, the huſband ſhall have it, 
except in ſpecial caſes. Vide in Chancery, (2 M. g.) 

So, if ſhe had a wardſhip, the huſband ſhall have it. G. 
L. 351. a Pl. Com. 294. 4. | 

So, an eſtate by ſtatute merchant, ſtaple, or elegit. Co, 
L. 351.4. 

So, every chattel real in poſſeſſion. Tbid. 

If the huſband ſurvive his wife, he ſhall have the whole in- 
tereſt, which his wife had in ſuch chattel real. Cs. L. 46. b. 
351. 4. 300. a. 

And that, without taking out adminiſtration to her. 1 RA. 345. 
J. 40. Semb. Fg. R. 234. 

If huſband and wife mortgage a term of the wife's, and the 

huſband ſurvives, he ſhall have the equity of redemption. R. 
Hob. 3. 

If * wife has a copyhold for years, and takes huſband, who 
ſurvives, he ſhall have it for the reſidue of the term. K. 
Dy. 25 1. 1. 3 Leo. . 

. $0 the huſband in his life-time, may diſpoſe of all his wife's 
intereſt in ſuch chattel real, by grant, or demiſe. Co. L. 46. l. 
351. 4. 1 Rob. 343. J. 15. 

So, the intereſt of a term, c. which they have jointly. 
1 Rol. 343. J. 12. 

So the huſband may forfeit ſuch chattel real by his outlawry, 
or attainder; for that is a diſpoſition in law. Co. L. 351. « 
R. PI. Com. 263. 1 Rol. 851. I. ult, Lane 54. 

So, the ſheriff may ſell upon an elegit, for the debt of the 
huſband, * Co. I. 351. as © © 
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8o it may be extended upon a ſtatute, or recognizance of the 

uſband. ; 

. So he may grant it upon condition, which will be a diſpoſition, 
tho! the executor enter for the condition broken. G. L. 46. 6. 

So, if the huſband recover the term in an ejectment in his own 
name, it is a diſpoſition, Vid. | 

So, the huſband may diſpoſe of part of his wife's intereſt : as, 
he may demiſe for part of the years, rendring rent, and the rent' 
ſhall go to his executor, or adminiſtrator, tho' the wife ſurvive, 
Lid. | 

8o he may make a leaſe, to commence aſter his death, and it 
will be good, tho' the wife ſurvive. R. Cre. El. 287. Peoph. 5. 
Mo. 395: | 

805 1 he ſubmit to the arbitrament of B. who awards the term 
to A. it will be a diſpoſition by the huſband againſt his wife, 
Dy. 183. 4. in Marge 

So, if tenant in dower, leaſe for years, take huſhand, and die, 
the huſband ſhall have the rent in arrear in his wife's life-time: 
R. As. 7. 

But the hüſband cannot deviſe a chiattel real which he had 
in right of his wife. Co. Lit. 35 1. 4. 1 Rel. 344. I. 15. Pl. 
n. 418. 5. R. Poph. 5. 

So he cannot charge ſuch chattel real, beyond the coverture. 
Co. L. 351. 4. Pl. Com. 418. b. 

If there be judgment againſt the huſband, execution cannot be 
ſued after his death againſt the term. 1 Rel. 344. J. 21. 346. 
J 17. 

85 the term after tlie death of the huſband, ſhall not be ex- 
tended upon a ſtatute, or recognizance acknowledged by the 
huſband. 1 No. 346. J. 17. 

Nor, for a debt to the king due from the huſband. Semb. 
2 Rol. 157. 1. 30. i Rel. 346. J. 20. 

80, if the wife had a chattel real only en alter droit, as exe- 
cutor br adminiſtratot, the huſband cannot diſpoſe of it. Co. 
I. 351. a. 

But if the wife had it as executrix to a former huſband, he 
may. 3 Will. 277.“ bi 

So, if the wife was guardian. PI. Com. 294. 

So, if a woman was jointenant of the chattel real, and mar- 
ries, and dies; the huſband ſhall not have it, but it ſurvives to 
the other jointenant. Co. L. 185. 5. b 

So, if the wife had only the poſſibility of a term, the huſband 
cannot diſpoſe of it : as, if there be a leaſe to huſband and wite 
for their hyes, and afterwards to the executor of the ſurvivor, 
the huſband cannot grant this executory intereſt. G. L. 46. 5. 
351. 4. R. 10 Co. 51. a. | | 

So, if a woman be diſpoſſeſſed of a term, and takes huſband 
and dies before tecovery of the poſſeſſion, the huſband ſhall not 
have it. Co. L. 35 1. 4. 

So the huſband, if he ſurvives, ſhall not have a right of wa-d, 
er other chattel real in action. bid. 
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So, if the huſband does not diſpoſe of the chattel real of his 
wite, if the ſurvive him, {he (hall have It.) Co. * 46. b. 35 | a as 
1 Rol. 349- C. 3 


So, all that was not diſpoſed of by the huſband : as, if a term 
be demiſed by the huſband for part of the years, the wife ſhall 


have the reſidue. Co. L. 46. 5. 
So, if he demiſe, reſerving part, the wife ſhall have the part 
excepted. 1 Rzl. 344. J. 38. 
If he demiſe the term, if A. fo long live, ſhe ſhall have the pof. 


fibility. 1 Nel. 345. J. 2. 


If the term be extended, the wife ſhall have it after the exten: 
ſatisfied. 1 Rol. 344. J. 25. 

If the huſband and wife mortgage the term, and the husband 
pay the money, and enter, and die, the wife ſhall have it. R. 


1 Rel. 344. J. 45, 50, 


(E. 3.) Chattels Perſonal, 


All chattels perſonal, which the wife has in poſſeſſion in her 
own right, are veſted in her husband by the marriage, tho' he do 
not ſurvive. G. L. 351. b. | 

So chattels perſonal, not in poſſeſſion at the time of the mar- 
riage, if they are reduced into poſſeſſion during the coverture. 
Co. L. 351. 6. 

So, if the husband make a letter of attorney to one, to re- 
ceive a debt, or legacy due to the wife, who receives it, tho' he 
does not pay it to the husband, yet it veſts in his poſſeſſion, R. 
1 Kol. 342. J. 40, 45» Mo. 452. 

So, if the wife's portion be ſecured by ſetttement of land, and 
he makes a jointure for it, it ſhall be veſted in the husband, 
tho? it be not paid. Per Lord Keeper, Ca. Ch. 189. 

So, if the husband and wife have a judgment for the debt of the 
wife, but no execution; the husband, it he ſurvives, ſhall have 
it, and ſhall take out execution without a ſcire facias. R. 
1 Mod. 179. 3 Mad. 189. 1 Sid. 337. 

So, chattels perſonal of a mixt nature, partly in poſſeſſion, and 
partly in action, the husband ſhall have, if he ſurvives : as, an 
avoidance of a church, which falls during the coverture. Cs, 
L. 351. a. | 

So, arrearages of rent ſervice, charge, or ſeck, which incur 
during the coverture. G. L. 351. a Vide prft, (F. 1.) 

So, if chattels are given to the wife after the coverture, the 
intereſt veſts in the husband. 

Tho' he has not poſſeſſion of them before the death of his 
wife. 

So, if a legacy be given to a feme covert, to be paid twelve 
months after his death, and the wife dic within the twehe 
months, the intereſt gocs to the husband; for it was veſted in 
him, and he might releaſe within the twelve months, Per Mon. 
2 Hl. 134. 
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80, if there be judgment for the husband alone, in an action 
by him alone for the debt of the wife, the husband ſhall have it. 
I Ver. 6. : 
So, Wan award be made to pay a debt due to the wife, to her 
husband, 'tho' the husband die before payment. Bid. 
[If a widow has a decree for arrears of jointure, marries, a re- 
port of the arrears, confirmed, and the husband aſſigns ſaid 
arrears, and all ſubſequent, and all benefit of the decree, and 
demiſes the jointure during the joint lives of him and his wife to 
truſtees, in truſt after the wife's death, to pay a bond from the 
husband to A. and a debt from him to B. and the reſidue as he 
ſhould by deed or will appoint, and firſt the husband dies and 
then the wife. The bond ſhall firſt be paid to A. then the debt 
to B. and the reſidue to the adminiſtrator of the husband, not 
of the wife. Ld. Carteret v. Paſchall, T. 1733. 3 P. V. 197. 
[If A. ſurvives her firſt husband, who leaves her a legacy, 
marries B. dies, B. adminiſters, dies, his adminiſtrator gets in the 
legacy; he is intitled to it, and not the adminiſtrator de bonis non 
of A. who ſhall be conſidered in equity as a truſtee for the admi- 
niſtrator of B. and if he brings bill for it, it is a breach of truſt, 
and he ſhall pay coſts. Humphrey v. Bullen, P. 1737. 1 At- 
kyns 458.] 
[Trinkets and jewels given to a wife before marriage, become 
the husband's again by the marriage, and are liable to his debts, 
if his perſonal eſtate is not ſufficient, Rideut v. E. Plymouth, 
M. 1740. 2 Atkyns 104. ] 
(If husband dies, without adminiſtring to the perſonal eſtate 
the wife had in her own right, it goes to his repreſentative, and 
reſted in him before adminiſtration taken out, and not to her 
next of kin. L£!liot v. Collier, T. 1747. 3 Athyns 526, 
i Will. 168.] . | 

[And tho' adminiſtration is granted to ſuch next of kin (as the 
ecclehiaſtical court by 31 E. 6. c. 11. is bound to do) yct in 
equity he is looked on as a mere truſtee. Hid.] 

But choſes in action are not veſted in the husband by the mar- 
nage, tho' he ſurvive; as, debts upon bond, or contract, unleſs 
they are recovered. Co. L. 35 1. 6. 

So, a debt to the wife, tho the debtor be a bankrupt, and the 
husband pay the contribution, if he does not receive the debt. 
2 Ver. 705. 

An eſtray in the manor of the wife, unleſs it be ſeiſed by the 
husband. Co. L. 351. ö. 

A portion due to an orphan in the hands of the chamberlain 
of London, unleſs it be recovered, or received by the husband; 
for it is a choſe in action. R. 2 Vent. 341. R. Ca. Ch. 182. 
Vide Gardian, (G. 2.) 

(If husband 1s attainted of felony, and pardoned on ccndition 
of tranſportation for life, and afterwards the wife becomes in- 
utled to an orphanage thare of perſonal eſtate, it ſhall not belong 
to the husband but to the wife. Semb. Newſome v. Bowyer, 


7. 1729. 3 P. . 37.) 
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Zo, 4 diftributive part due to the wife, by the f. 22 U 
23 Car. 2. upon the diſtribution of an eſtate of an inteſtate ; for 
it is a cheſe in action, till the husband receive, or recover it, 
Semb. Sho. 2 5. 

A mortgage to the wife. 2 Ver. 402. 

Reliefs, or rents due before marriage. G. L. 35 1. ö. 

Yet the husband is intitled to be adminiſtrator to his wife, 
Vide in IO (B. 6.) 

And now, by the ff. 32 H. 8. 37. arrears of rent, due before 
coverture, are given to the husband. Co. L. 351.6. 

So chattels perſonal, which the wife has en auter droit, as 
executrix, or adminiſtratrix, are not veſted in the husband by 
the marriage. Co. L. 351. 

Tho' the hus and- and wife have a judgment for a debt due 
to the wiſe's teſtator. R. Jon. 248. 

Nor, chattels, of which ſhe has a bare poſſeſſion, as by bail. 
ment, or trover. Co. L. 351. 6. | 

[If a woman having obtained interlocutory judgment, marries 
before final judgment, and after final judgment, husband and 
wife bring ſcire factas quare, &c. the court will not ſet it aſide on 
motion, bat put defendant to his audita querela. Ld. Suther- 
land v. —P. 1730. Bunb. 282.] 

[So if a woman plaintiff, marries after interlocutory judg- 
ment, and then executes writ of inquiry. Chubbs v. Billington, 
T. 1730. Zunb. 283.] 


(F) What goes to the Wike. 


(F. 1.) If ſhe ſurvives. 


HATTELS real, which the husband had, in right of 
his wife, the ſhall have, if ſhe ſurvives ; and they do not go 
to the executor, or adminiſtrator of the husband. Vide ante, 


(E. 2.) } 
So, a chattel real, which the husband and wife have jointly, ö 
So, a ſtatute, recognizance, or obligation made to the husband 1 

and wife; for they are jointenants of it, and it ſurvives to the 

wife, 1 Rol. 342. J. 27, 29. | 1 
50, if the wife, and her husband were jointenants of a rert- - 

charge, &c. for their lives, the wife, if the ſurvives, ſhall have h 

3 arrearages incurred, during the coverturc. 1 Nel. 3 50. J. 11 * 

. 887. f 
So, if husband and wife make a demiſe of the wife's land, 2 

rendring rent, and ſhe aſſent after the death of the husband, 50 

ſhe ſhall have the arrearages incurred during the coverture. % 

I Kal. 350. J. 14. af 
So, if a woman ſeiſed of a rent-ſervice, Cc. marry and fur- ih 

vive, the ſhall have the arrears during the corerture. 1 Rad. 350. 7 


4. 5 Gas Ch. 189. 


do, 
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So, if ſhe demiſe for life, or years, and then marry, and ſur- 
vive. 1 Rol. 350. J. 7, 17. 

[If a wife having ſeparate eſtate by marriage ſettlement, ad- 
vances money to pay off incumbrance oa husband's eſtate, and 
the receipt is delivered to her, it 1s a loan, and ſhe ſhall ſtand in 
the place of the mortgagee. Parteriche v. Powolet, T. 1742. 
2 Atkyns 383+] 

[If husband has a mortgage on his own eſtate, and his wife 
joins with him in charging her own, if ſhe ſurvives, ſhe thall 
tand in the place of the mortgagee, and be fatisnea out of the 
husband's eſtate. Bid. 

So, chattels of a mixt nature, which the husband ſhall have if 
he ſurvive, the wife ſhall have if the ſurvive. Vide ante, (E. 3.) 

So, if the husband alien part of a term, which he has in right 
of his wife, the wife ſhall have the reſidue, if ſhe ſurvives. 
Cro. El. 33. 

So, if the wife has an annuity for life, and the husband re- 
leaſe to the grantor by deed, and die, the wife ſhall have it; 
for the releaſe of the husband diſcharges it only during the co- 
verture, it being an eſtate for life. R. Mo. 522. 

So, if there be a judgment for husband and wife, upon a debt 
due to the wife, ſhe ſurviving ſhall have it. 1 Yer. 396. 


[If hyſband recovers a judgment for the debt of the wife, and” 


dies before execution, the wife is intitled, not the husband's 
executor. Bond v. Simmons, M. 1743. 3 Athyns 20.] 

So, if there be a decree in equity for the h 
for a legacy given to the wife. 1 Ca. Ch. 27. 1 Ch. R. 234. 

So, goods which the wife has as executrix, or adminiſtratrix. 
R. 1 And. 22. Bend. Pl. 252. Dy. 331. 4. | 

So, money in the hands of a truſtee for a eme covert, if the 
husband makes no diſpoſition of it. 1 Yer. 161. Vide ante, (E. 3.) 

So money charged upon land for the wife's portion, and which 
A. covenants to pay to the husband, tho' the husband ſettles a 
jointure upon the wife. R. 2 Ver. 191. 

80, a mortgage, or other choſe in ain, tho' the husband 

aſſigns it to another, who agrees to diſpoſe of it for the husband 
and wife in a purchaſe. X. 2 Ver. 402. 
. [If there is a ſettlement in conſideration of marriage, and of 
the preſent fortune of wife A. and of certain covenants aſter 
mentioned, one of which is, that her mother ſhall pay her 
husband 220 J. as addition to A.'s fortune; another with the 
truitees, that mother thall give A. or her executor, or one of her 
children, equal to what ſhe gives her other children; and the by 
will gives a legacy and makes her executrix, and part of the re- 
ſidue lapſes to 4. by the death of a legatec in teſtatrix's life, 
and the husband aſſigns over theſe ſums, with proviſo that 
aſſignee on requeſt ſhall reſign; and A. ſurvives him and dies, 
theſe ſums ſurvive to A.'s repreſentative. Garforth v. Bradley, 
T. 1755. 2 Vezey 675.) 
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(F. 2.) Tho' ſhe does not ſurvive. 


So chattels real, or perſonal in action, which were not veſted 


in the husband during the coverture, go to the executor, or ad. 


miniſtrator, of the wife, tho' the husband ſurvives ; but the 
husband may be adminiſtrator. 3 Med. 186. Vide ante, (E. 2, 3. 

[Diamonds given to the wiſe by the husband's father on the 
marriage, are a gift to her ſeparate uſe, and ſhe is intitled to 


them in her own right, Graham v. Londonderry, M. 1746, 


3 Athyns 393+] | | 
[So, a preſent from a ſtranger during the coverture. Hid.] 
[So, trinkets given by the husband in his life-time. Bd.] 
(F. 3.) Paraphernalia, 


So the wife ſhall have, after the death of her husband, as her 


paraphernalia, a neceſſary bed, and apparel, agrecable to the 


quality of her husband. 1 Rol. 911. J. 20. 

Neceſſary, and convenient apparel. 1 Ra. 911. J. 25, 3o, 31. 

So, if the husband deliver cloth to his wife for her apparel, 
and die before it be made, ſhe ſhall have the cloth. R. 
1 Rol. 911. J. 35. | 

So, pearls and jewels, to the value of 370 J. which the wiſe 
uſed for ornament in the life-time of her husband, being ſuitabl; 
to her degree, were allowed as paraphernalia. - Cre. Car. 343, 
1 Kol. 911. J. 45. Jen. 334. 

[IThe value of the jewels makes no difference, Northey v. 
Neribey, M. 1740. 2 Atkyns 77.] 

[The husband's — makes no difference, if the viſe 
wore them whenever ſhe was dreſſed. id.] 

[A wife as to paraphernalia has been of late conſidered as a cre» 
ditor, and having a lien on real eſtate. id.] 

[Where there haye been debts ſtanding out againſt a husband, 
a wife has been admitted as a creditor to the value of her par- 
Phernalia, on truſt eſtates created for payment of debts. Jbid, 
Iucleden v. Northcote, H. 1746. 3 Athyns 430. ] 

[Where a husband gives jewels to his wife, merely to 
be worn as ornaments of her perſon, (though he might 
have given them to her ſeparate uſe, yet} in this caſe they ar 
only paraphernalia. Graham v. Londonderry, M. 1746. 3 4+ 
kyns 393+] 

[The husband may alien all ſuch jewels as a wife has to wen 
for the ornament of her perſon, in his life-time. Bid. 

[Jewels which a wife did not wear at all times, but only on 
birth-days, and other publick occaſions, are paraphernalia. Ii. 

If a husband pledges a diamond necklace, which his wife has 


been uſcd to wear, as a collateral ſecurity for money borrowed on 


bond, and gives power to the pawnee to ſell it for a ſum cet. 
tain, during his abſence, yet this is not a ſale, nor does alien ! 


U 


"IE * _ as KCC www Tc  wa.o p—"—Y 


BARON AND FEME. 


fIf husband pawns his wife's parapbernalia and dies, leaving 
ſufficient to redeem, and pay all his debts, ſhe is intitled to have 
it redeemed out of his perſonal eſtate, Hid.] 

So jewels to the value of 500 marks, for the wife of a viſcount. 
R. 2 Leo. 166. Mo. 213. 

The property of the paraphernalia is veſted in the wife preſently 
upon the death of her husband. Cr. Car. 344. Fon. 333. 

But the wife ſhall not have ornaments as her paraphernelia, 
where there are not aſſets for payment of debts. C. Car. 346. 
1 Rol. 911. J. 50, 35. Per Manus. Mor. 216. Ch. R. 416. 
Rido u: v. E. Plymouth, M. 1740. 2 Attyns log,] 

[Altho' where the husband dies indebted, the widow cannot 
have her paraphernalia at law, yet equity will direct that ſhe ſhall 
ſtand in the place of ſpecialty creditors as to the real afiets, 
Snelfon v. Corbet, T. 1746. 3 Athyns 369.] 

(If ſimple contract creditors are not ſatisſicd out of the per- 
ſonal eſtate, nor by ſtanding in the place of ſpecialty creditors 
out of the real eſtate, the paraphernalia ſhall be applied to make 
good the deficiency, but not to legatees, d.] 

Or, for payment of debts and legacies. Swzh. Cr, Car. 340. 
Court divided. ore 333. G. R. 146. 

{f the grandfather give 2000 J. to A. for a portion, who re- 
leaſes it at his father's requeſt, upon a promiſe to take care that 
his portion. be otherwiſe paid, the wife of the father ſhall not have 
her paraphernalia before the portion paid; for it is a debt. 
Ch. R. 146. 

So the wife cannot claim jewels, &c. as her paraphernalia, 
where her husband has deviſed them by his will. Sem. Cr. 
Car. 346. 1 Rol. 911. J. 50. R. cont. Ca. Ch. 240. Per two 
J. cont. Jou. 334. 

Or, diſpoſed by his deed in truſt for the wife for life. Seb, 
1 Ch, R. 27. | 

Or makes a jointure, or ſettlement upon his wife, ia bar of 
all demands out of his perſonal eſtate. R. 2 Yer. 49, 83. 

*A husband cannot deviſe the paraphernalia, and if he do, the 
court will decree them to the wife, and give coſts out of the 
husband's eſtate. 3 Atkyns 217,* 

The husband, by will gave his wife 10,000 J. on condition, 
that ſhe ſhould give up her right of dower, and deviſed to her, 
all her wearing apparel, ornaments of her perſon, ker gold watch 
and jewels, except ſome round a picture, and devifed the re- 
lidue of his eſtate to A. and then by codicil revoked the deviſe of 
is jewels, and her pearl necklace, which he gave to B. and by 
another codicil give his wife a pair of diamond car rings; it was 
decreed, that ſhe ſhould have her paraphernalia notwithitanding, 
3 Athyns 358,* | 

[But if a freeman's wife before marriage is,expreſsly barred of 
every thing the can claim, by common law, cuſtom of Londor:, 
or otherwiſe, ſhe has no right to paraphernalia z and tho' her 
husband, by will, leaves her her jewels and perſonal orzaments 
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of every kind, ſhe cannot have them, for he could diſpoſe of only 
half his perſonal eſtate. Read v. Snell, T. 1743. 2 Athyns G42. 
So, if a wife does not claim her paraphernalia, her executor, 


or adminiſtrator, after her death, cannot claim them. 2 Ver. 246, 


Yet apparel neceſſary, or convenient the wife ſhall have againſt 


the deviſe of the husband; for ſhe ought not to be naked, or ex. 


poſed to ſhame, or cold. R. 1 Rel, 911. J. 55. 
So, againſt the creditors of the husband. Semb. Mo. 216, 

Where there are real eſtates deſcended, the wife may he ir. 
titled to her paraphernalia, and ſtand in the place of bn cre. 
ditors, but otherwiſe when the real eſtates come by the husband. 
Probert v. Morgan, P. 1739. 1 Athyns 440.] 

[Where there is no truſt on real eſtate for payment of debts, 
the wife cannot ſtand in the place of creditors, nor come on it at 
all events to be ſatisfied her paraphernalia, Ritfout v, A. Fh. 
mouth, M. 1740, 2 Atkyns 104.] 


(G) What Ats by ———— and Wife bind the 
e. 


(G. 1.) Alienation by Fine, 


IF husband and wife levy a fine of the freehold, or inheri- 


tance of the wife, ſhe ſhall be thereby barred for ever ; be. 

cauſe ſhe ſhall be examined by the juſtices upon the fine, Ct, 
L. 353. 6. 1 Rol. 347. l. 17. 

So, if they levy a fine of land, which they have jointly. 

Tho! they are afterwards divorced a pinculo. 2 Rel. 20. J. 30, 
Mo. 477. 

So, if the husband and wife ſell the land of the wife, and af- 
terwards levy a fine to the vendee. 2 Co. 57. 

So a fine by husband and wife binds the wife tho? the uſes are 
declared by the husband alone; for the aſſent of the wife ſhall 
be intended, if her diſſent does not appear. R. 2 Co. 57, 


2 Rol. 798. J. 10, 25. 


Tho? the wife was within age at the time of the declaration of 
uſes. 2 Rol. 798. J. 13. | 
| So, if they both join in declaring the uſes to a mortgagee, the 
husband alone * afterwards declare the nature of the agree- 
ment, to ſhew, that it was not uſurious, tho? the wife difſent, 
R. 2 Rel. 798. J. 30. | 

So, if the wife declare the uſes without her husband, it will 
be void. R. Shin. 275. 
If the deed, by which the uſes are declared, be made between 
the husband and the wife only, whereby it can only be a deed 
poll, yet it is ſufficient to declare the uſes of the fine. D. 
4 Mod. 264. Vide Lies, (D. 1.) | 
But a fine by husband and wife, where no uſes are declared, 
will be to the uſe of the wife only. R. 2 Co. 58.54. Mo. 9 
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If the husband declares the uſes of the fine, and the wife 
makes a contrary declaration, the uſes by each of them are void. 
R. 2 Co. 57. Mo. 197. a \ 

80, if they differ in the declaration of the uſes, tho' they 
azree as to ſome uſes, the declaration is void for the whole. R. 

| Co. 58. | 

: - i an indenture be prepared by both to declare the uſes, 
and the husband executes, but the wife refuſes, tlie uſes are 
void, tho' the wiſe does not make a contrary declaration, and tho? 
her diſſent does not appear by the deed. &. 2 Rol. 798. J. 20. 

So, if there was a fine by husband and wife when the wife was 
within age, it may be avoided during her nonage, by error, 

Or, upon examination, it may be vacated, by the court quead ' 
the wife, without a writ of error. R. 3 Lev. 36. 


(G. 2.) By Common Recovery. 


So, if a common recovery is ſuffered by husband and wife of 
the wife's lands, this is a bar to the wife; for the ought to be 
examined upon the recovery. PI. Com. 514. 4. 10 Co. 43. a. 
1 Rel. 347. J. 19. Vide in Recovery, (B. 1.) 

So, if husband and wife are vouchees in a common recovery, 
the recovery ſhall be a bar, tho' the wife be not examined ; for 
tho' it de proper that ſhe be examined, yet that is not neceſſary, 
and is frequently omitted. D. 1 Sid. 11. Per Rell, Sti. 3 19, 

20. : 
| But where husband and wife are jointly ſeiſcd in tail, a com- 
mon recovery againſt the husband alone is void for the whole, 
R. 3 Co. 5. a Mo. 210. 

So, if the husband alone come in as vouchee. Semb. 3 G. 6. b. 

So, if the husband and wife are jointly ſeiſed for life, and to 
the husband in tail, a recovery upon a præcipe againſt the husband 
alene is void for the whole. X. 3 C. 5. 2 Rol. 395. J. 30. 

Tho! the husband afterwards ſurvive, and the wife had a void- 
able eſtate, R. 3 Co. 5. 

Yet if the husband alone comes in as vouchee, it is good, 
except as to the wife, R. 3 Co. 6. a. 2 Rol. 395. J 35. 

80 a recovery of the wife's inheritance, where the husband 
bargains and ſells it, and the remainder man is vouchee, is a bar 
to the remainders, tho' not to the wife, 2 N. 394. J. 10. 

So, where husband and wife have for life before coverture, 
0 to the husband in tail, a recovery upon a præcipe againſt the 
band along is good for a moicty. R. Mo. 95. 


(G. 3.) By Demiſe. 
So by che „l. 32 H. 8. 28. leaſes by any of full age, ſeiſed in Vide is 


right of his wife, or jointly with his wife, of any eſtate of inhe- 83 
ruance, made before coverture, or after, being by writing in- Gone ud 
dented under fea}, ſhall be good againſt the lgffor, his wiſe, and 

ker heirs, and every of them. 
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Not to extend to leaſes of lands, c. in farm by virtue of any 
old leaſe, - unleſs the ſame be expired, ſurrendered, or ended 
within one year after ſuch new leaſe, 
Nor, to a grant of any reverſion. 

Nor, to leaſes of land, not moſt commonly letten by the ſpace 


of 20 years next before ſuch leaſe. 


Nor, to leaſes without impeachment of waſte. 

Nor, to leaſes for more than 21 years, or three lives from the 
day of making. 

And, that on every ſuch leaſe be reſerved yearly during the 
leaſe, payable to the leffors, and thoſe to whom the reverſion 
ſhall belong, the moſt accuſtomable rent paid for the ſame lands, 
within 20 years next before ſuch leaſe. 

And, that the wife be made party to the leaſe, by any husband 
of the inheritance of his wife, and ſuch leaſe ſhall be by inden. 
ture, in the name of the husband and wife, and ſhe to ſeal the 
ſame; and the rent ſhall be reſerved to the husband and wife, 
and the heirs of the wife, according to her eſtate. 

And therefore, a demiſe by husband and wife, by indenture 
under their hands and ſeals, of the land of the wife in pofleſſion 
uſually demiſed, if it be for three lives, or 21 years, or a le{ 
eſtate, rendring the uſual rent during the term, to the husband 
and wife, and the heirs of the wife, and not diſpuniſhable of 
waſte, ſhall be good againſt the wife, and her heirs. 

So a demiſe by husband and wife, by indenture for thre: 
lives, habendum after Michae/mas, and they make livery after 
Michaelmas, is good; for the leaſe does not take effect by the 
livery without deed, but by the deed and livery together. R, 
2 Ov. 563. c 

80 2 by indenture by the husband alone, (his wife not 
being a party,) where they are jointly ſciſed, ſhall be good 
againſt the wife within the /. 32 H. 8. 28. for the proviſo, 
which requires the wife to be party, extends only to a leaſe of 


land, of the inheritance of the wife. Semb. per three Hob, J. an. 


Cro. Car. 22. 
So a demiſe by husband and wife, purſuant to the ſtatute, will 


be good, tho? the wife be an infant; for the ſtatute ſays only, f 


any of full age ſeiſed in right of his avife, 3 Leo. 133. 

So a demiſe by husband and wife for 60 years, if they ſo long 
live, is good within the ſtatute, Adm. Cro. Car. 22. 

So a demiſe by deed by husband and wife, of the land of the 
wife, not purſuant to the ſtatute, is a good demiſe of both during 
the coverture, and may be pleaded as their demiſe. R. 2 Co. 61. l. 
3 Co. 16. 21.5. Sav. 110. 

So, if there be a demiſe for years, with a letter of attorney, 
ſigned by both, to deliver the leaſe upon the land; tho? the wiſe 
cannot make an attorney. Cont. per three J. 2 Cre. 617. R. fer 
three F. cont. Ye!. 1. R. acc. Cro. Car. 165. K. acc. 2 Lev, 200. 

So, tho there be a demiſe by diem, without reſervation of ary 


rent. R. Hut. 102. 
2 So 
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80, if there be a demiſe by husband and wife, by indenture, 
for years, of a moiety of land, which they have jointly with B, 
and B. ſurvive, he ſhall not have this land by ſurvivor; for it 
{hall be the leaſe of the wife till her diſagreement, and there was 
a ſeverance during the term. K. 2 Ral. 89. J. 20. 2 Cv. 417. 
1 Rel. 401, 441. 3 Bul. 272. Bridg. 42. 

But a leaſe by husband and wife, not conformable to the ſta- 
tute, may be waived, or affirmed by the wife after the death of 
the husband. 1 Rol. 349. J. 11, Vide pot, (R.—8. 1, &c.) 

And a leaſe by them without deed, is void as to the wiſe, 
Cav, 111. 4 . 91. b. R. Cro, El, 656. 

And it cannot be affirmed by her aſſent, after the death of her 
huſband ; for her conſent, at the commencement of the leaſe, 
ought to appear by deed. Dy. 91. b. 146. 5. 1 Les. 204. 

And if it be waived, it will be void as to the wife, ab initio, 
and ſhe may plead nor dimiſcrunt. R. 3 Co. 27. b. Co. Ent. 712. 
R. 1 Leo. 192. 

Vet if a man plead a demiſe by huſband and wife, he need not 
plead it to be by deed. R. 2 Co, 61. 1. D. 3 Co. 16, 21. 5. 
Sav. 111. D. Dy. 91. 6. in marg. R. Oro. El. 438. 481, 2. 

Or that any rent was reſerved. R. Cro. EI. 112. 

And a leaſe by huſband and wife without deed, may 
be pleaded as a leaſe of both, during the coverture. D. Crz, 
El. 438. 


(G. 4.) By Cuſtomary Conveyance, 


By the cuſtom in ſome cities and boroughs, a bargain and ſale 
by the huſband and wife, where the wife is examined by the 
mayor, or other officer, binds the wife after the huſband's death. 
2 Inſt. 673. 

And by the ff. 34 H. 8. 22. All ſuch cuſtomary conveyances 
ſhall be of force, notwithſtanding the /. 32 H. 8. 28. 

So by cuſtom in Denbigh in Wales, a ſurrender by huſband and 
wife, where the wife is examined in court there, binds the wife 
and her heirs, as a fine does; and this cuſtom is not toll'd 
by the f. 27 H. 8. 26. for it is reaſonable, and agreeable 
” ſome cuſtoms in England, Per two F. Southcote cont. 

. 36 „ . 

So a ** of a copyhold by huſband and wife, the wife 
being examined by the ſteward, binds the wife. Adm. Litt. 274. 
Vide in Copyhold, (F. 7.) 


(H) That Ads by the Dugband and Wife do not 
ind the (ite. 


UT generally, the wife ſhall not be bound by any aR, to 
convey her inheritance, or frechold, unleſs ſhe be examined. 

D. 10 Cs. 42. b. 1 Rol. 347. P. | 
And ſhe can be examined only upon writ. 10 Co. 42. 6. 
bi And 


gr 
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And therefore, if huſband and wife convey by deed, acknoy. 
ledged by them to be inrolled, it does not bind the wife; for 
there was no writ depending, upon which ſhe might be examined, 
10 Co. 43. a» 2 Inſt. 673 

So if huſband and wife 3 a ſaute or recognizance, 
it does not bind the wife. R. 10 Co. 43. a 

[If money or ſtock is ſettled to be laid gut in land, huſband 
and wife cannot by contract or deed alter ' the nature of 
it to make it perfonal eſtate; but it muſt be inveſted in 
land, and then by fine ſhe may give it her huſband, 6 
by coming into equity ſhe may be examined and conſent it 
ſhall be taken as perſonal eſtate, Oldham v. Hughes, M. 1742. 


2 Atkyns 45 2. 


(I. 1.) What ats by the Pusband alone bind his 
Wite. 


HATTELS perſonal, which are veited in the huſband by 

the marriage, he may abſolutely diſpoſe of without his wife; 
and if he does not diſpoſe of them, they go to lis executor or ad- 
miniſtrator. Vide ante, (E. 3.) 

So chattels real, which he has in right of his wife, or jointly 
with his wife, he may diſpoſe of, or forſeit, and the diſpoſition 
binds his wife. Vide ante, (E. 2.) 

So if the huſband be ſeiſed in right of his wife for life, and 
make a feoffment ; it will be a forfeicure during the coverture, 

1 Rol. 851. J. 47. 

So if the huſband and wife join in the feoffment, or were joint. 
tenants. 1 Rol. 85 1. J. 45, 50. 

So if a leſſce for years aſſign his term to A. and the wife of his 
leſſor, and the huſband afterwards make a ſeoffment of the eſtate, 
the term which he had in right of his wife, paſſes. Pl. Com. 419. 
Mo. 171. 

So if the huſband bargain and ſell the land by indenture in- 
rolled. Mo. 171. 

So a right, which by poſſibility may accrue to the wife * . 
the coverture, the huſband may * by his n Per 
Holt. 1 Sal. 326. 


(I. 2.) What put her to her Action. 
O by the common law, if an huſband ſeiſed in the right of 


his wife in fee, or in tail, had made a feoffment to another, 
without his wife, this would have been a diſcontinuance, and 


could not have been defeated by the entry of the wife after his 


death. Lit. S. 594. Vide Diſcontmuance, (A. 3.) 

So if the huſband was jointly ſciſed with his wife. Ce. 
L. 326. a. 

So a fine by the huſband alone, of land which he had in right 
of his wife,- or jointly with lus wife, would have been a diſconti 
nuance. Co. L. 326. as 6 ä . 
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Go if the huſband alone makes a gift in tail, rendring rent, and 
afterwards the huſband and wife levy a fine of the reverſion, and 
the huſband dies, the wife ſhall be barred of her entry upon the 


donees R. Ms. QI» 


And by the common law, upon ſuch a diſcontinuance, the 
wife had no remedy but by cui in vitd, wich lies, where the huf- 
band aliens an eſtate, of which his wife was ſeiſed for life, in tail, 


or in fee. F. N. B. 193. a. 
It the wife was ſeiſed in fee, and dies before the husband, the 


heir of the wife ſhall have a /ur cui in vita. F. N. B. 193. as 


(K) hat Ats by the Husband alone do not bind 
bs (Tlite. 


By the Stat. 32 U. 8. 28, Ec. 
UT now, by the /. 32 H. 8. 28. No fine, feoftinent, or 


other act by the huſband only of lands, the inheritance, or 


freehold of the wife, ſhall be a diſcontinuance, or preju- 
dice the entry of her, her heirs, or ſuch as have a right after her 
death, 

And therefore, if the huſband alone levy a fine of the wife's 
land, it is no diſcontinuance, but the wife, or her heir, may enter, 

So if a common recovery be ſuſfered upon a precipe againſt the 
Luſband and wife. Co. L. 326. a. | 

Tho' the fine, or feoffment, Cc. be to the uſe of the king. 
R. 2 Inſt, 681. | 

So a feoſfment by huſband and wife, of the land of the wife, 
is no diſcontinuance; for tho' the wife joins, it is the feoſfment 
of the huſband alone. Co. L. 326. a. 


50 a fine, feoffment, Cc. by the huſband alone, of lands, 


which he has jointly with his wife, is no diſcontinuance by this 


ſtatute, any more than of land, being the inheritance, or free-- 


hold of the wife. G. L. 326. 4. 2 Inft. 68 1. K. 8 C. 72. a 
R. Mo. 28. 

but a fine in ſuch a caſe, if they are ſeiſed to them, and the 
heirs of their bodies, is a bar to the iſſue; and the eſtate of the 


wife is changed to an eſtate for life, without impeachment of 


waſte, 2 Inſt. 68 1, 2. Dub. Mo. 28. 
So a fine, Cc. by the huſband alone, where he was ſeiſed in 


right of his wife, or jointly with his wife only for life, is not a 


torfeiture to bind the wife, after the death of her huſband. 
I Rob, 85 1. J. 52. Vide 1 Rel. 85 2. J. 5. 

If there be a feoffment by the huſband alone, and he and his 
wife are afterwards divorced d vinculo; yet the wife may enter 
without a cui ante divortium; for at the time ſhe was his wife de 
atto, Co. L. 326. as 

If there be a feoffment, c. by the huſband alone, of the land 
of his wife, by this ſtatute, after the death of the huſband, the 
wife, or her heir, may enter. Co. L. 326. a. Hal. 261. 

| If 


G. 3.) 
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If the huſband and wife were jointly ſeiſed, the heir of thei 
bodies may enter. Co. L. 326. 4. N. 8 Co. 72. 6. | 

So if the wife die without iſſue before entry, he in reverſion or 
remainder, may enter. Co. L. 326. 4. Jon. 324. Cro. Car, 321, 
R. Hob. 261. 

So if an huſband ſeiſed in tail, remainder to his wife in tail 
make a feoffment alone, and die without iſſue, his wife in the re. 
mainder may enter. Co. L. 326. 4. 

But the fine, feoffment, Sc. binds the wife during the cover. 
ture, | 

So if the huſband and wife are jointly ſeiſed in tail, and the 
hufband alone makes a feoffment, &c. and his wife dies before 
him, the iſſue ſhall not enter during the life of the huſband, C. 
L. 326. a. Hab. 261. | 

Nor if the huſband was ſeiſed in right of his wife, and had if. 
ſue. Co. L. 326. a. 

So if the wife before entry levy a fine, ſhe cannot afterward; 
enter; for the diſcontinuance continues till entry, which i; 
now barred by the fine. N. 2 Ne. 311. Vide Diſcontinuancy, 

A. 3.) | 
( Si huſband and wife for life, and to the heirs of the body 
of the huiband, remainder over, join in a fine, and the wife fur. 
vives; the entry of the wife being barred by the fine, the 
entry of thoſe in remainder is alſo barred, R. Cro. Car. 321, 
Jon. 324. . 

So if tue wife die without an heir, after a diſcontinuance 
by her huſband, entry is not given to the lord by eſchet 
Hob. 261. 

So a thing to take effect for the wife aſter the death of her 
huſband, the huſband cannot diſcharge in his life-time: As i 
there be a promiſe to the wife to pay lo much, if ſhe marries B. 
and afterwards ſurvives; the huſband by his releaſe cannot dif- 
charge ſuch promiſe. K. 1 Ra. 343. J. 50. 2 Kol. 407. J. 45. 
Tel. 156. 2 Cro. 222. 1 Brownl, 15. 1 Sal. 327. Pal. 99. 
Vide ante, (D. 1.) | 

Otherwiſe, if there are expreſs words. Vide 1 Rol. 343. J. 50. 
R. Yel. 156. | | 

So if a term be granted to huſband and wife for life, 
and afterwards to the executor of the ſurvivor, the hufband 
cannot grant this poſſibility of the executor. Vide ants 

E. 2. 
' If 2 wife has an annuity for life, a releaſe by the huſband 
does not bind his wife, if ſhe ſurvives. X. Do. 522, 

If a man has a copyhold, in which his wife, by cuſtom, has 
Her free bench, and the huſband agrees, that A. ſhall enjoy, 
during the lives of himſelf and his wife; this does not bind his 
wife. N. 2 Ver. 45, 63. | 


(L) What 
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at Laches of the Husband pꝛejudices 
9 a his Mike. * 


F an expreſs condition be annexed to the eſtate of a woman, 
who takes huſband, the laches of the huſband to perſorm the 
condition, loſes the eſtate for ever. Co. L. 246. 6. 

As if there be a feoftment to the wife, before or after cover- 
ture, No rent, upon condition to be void for non-payment 
of the rent, if the huſband does not pay the rent, the eſtate 1s loſt. 
Cor I.. 246. be 

So if there be a condition, that the rent, for non-payment at 
the day, ſhall be double. Co. L. 246. b. 

So the laches of an huſband, to perform a condition in law 
which requires ſkill: As if a woman has the office of parker, 
ſteward, Sc. who takes huſband, neglect to keep the park, &.. 
by the huſband, will be a forfeiture, Co. L. 233. 6. | 

80 if a woman has a right to land, and takes huſband, the 
laches of the huſband to male claim binds the wife: As if tenant 
for life, remainder to a woman, levy a fine, and the woman takes 
huſband, who docs not enter within five years after the tine, the 
wife thall be bound by the fine, and non-claim. &. Dy. 159. 4. 


in Marge 


(VM) TUhat not. 


UT the laches of the huſband to perform a condition in law, 
which does not require ſkill, or confidence, does not preju- 
dice his wiſe, Co. L. 233. b. 
As if the wife be tenant for life, or for years, and her huſband 
_ a feoffment, &c. the forfeiture does not bind his wife. Co. 
233. 6. 


(N) What Acts of the TUife prejudice the 
Husband. 


8⁰ the huſband ſhall be charged, for all debts of his wife dum 
fola, 1 Rel. 321. J. 25. 3 Med. 186. 

[If infant marries a woman of full age, he is liable to her debts, 
and to arreſts for them. Barnes g95.] 

8⁰ if a woman executrix, or adminiſtratrix, commits a devaſſa- 
uu, and then takes huſband; the huſband, during the coverture, 
ſhall be charged for it. R. Cro. Car. 603. R. Mo. 761. Vide 
ddminiſtration, (D.) Vide pe, (2 B.—2 C.) a 

But where the wife lives apart from her huſband under arti- 
cles of ſeparation with a ſeparate maintenance, the huſband is not 
liable even for neceſſaries. 1 Term Rep. 10.“ 
— in ſuch caſe, ſhe may contract and be ſued as a feme ſcic. 
9. 
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*Though ſhe alien the whole of her ſeparate mainter, ance, 
Id. 10.“ 

And if ſhe be afterwards divorced and marry again, her {. 
cond huſband ſhall be charged with debts contracted by her while 
living apart from her firſt. huſband under her ſeparate maints. 
nance. Id. ibid.“ 


(0) The Power of the Hus band during the 
Coverture. 


HE husband, during the coverture, may take the 1 rents 
and profits of the whole eſtate of his wife. 

If there be a leaſe by the wife dum ſola, payment of the rent 
ought to be to the huſband; and payment to the wife without 
the huſband's order, tho? there be no notice of the martiage, thall 
not diſcharge the leſſee. R. Pal. 210. 

So he has the ſole diſpoſition of all intereſts of his wife: And 
therefore, if the next avoidance be granted to hutband and wife, 
the huſband alone may preſent. Lit. 13. 

For an intereſt which veſts in the wife, or acrues to 
her during coverture, he may ſue alone, or with his wife, Vic 
Peſt, X. 

If a legacy be given to the wife, the huſband alone may take 
or releaſe it. 1 Sal. 115. 


Tho' the wife was divorced d menu & thro; for they conti- 


nue husband and wife, 1 Sal. 115. 1 Rl. 420. 

So if the wiſe, after a divorce a he % & thors, or before, ſues 
another woman for incontinency with her huſband, and recovers 
colts againit her, the huſband may releaſe them; and if the vile 
afterwards procced for them in the ſpiritual court, a prohibition 


hall go. X. 1 Sal. 115. 5 Mod. 70. 


But if upon a divorce à men/a & thoro, the wife be allowed 


: alimony, and afterwards ſues in the ſpiritual court tor injury 


or defamation, and coſts are recovered, the huſband cannot re- 
leaſe them; for they come in lieu of what ſhe ſpent out of her 
alimony, or ſeparate maintenance, N. 1 Sal. 115. 5 Mad. 71. 
R. 1 Kel. 4265 1 

[If the wife ſquanders his eſtate, or goes into lewd company, 
he may deprive her of liberty, otherwiſe not. Rex v. Lifter, A. 
8 E. Str. 478.] 

[If the huſband executes articles of ſeparation, and covenants 


not to diſturb her, &c, it is a renunciation of his marital right to 


ſeize her or to force her to live with him, and an attempt to ſeize 
her by force would be a breach of the peace; if he brings habeas 
corpus, and attempts to moleſt her on her return from the court, 
it is a contempt. Rex v. Mead, on 6 ukes's Cafe, / P. 31 1 C. 2. 
i B. M. 55481 
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| bat Ads a 95 Covert map do without 
9 NI 


(P. 1.) Alien her Eſtate, &c. 


F a fee covert levy a fine of her lands without her huſband, 
this bars him and his heirs, if it be not avoided by her huſ- 
band. 10 Co. 43. 4. 1 Reb. 346. J. 50. 1 Leo. 82. Adm. 


1. 138. 
725 if ſhe ſuffer a common recovery, it is a bar till it be avoid- 
ed, Dub. I Rel. 347. 4 1. - 


So if an eſtate be given to a feme covert, upon con- 
dition that ſhe enfeoff another, the, for the ſaving of the con- 
dition, may make a feoffment to the other during coverture. 
Jon. 137, 138, 

So if ſhe has power to diſpoſe, ſhe may execute her power by 
conveyance. Jon. 137. | ; 

*And the general rule is that a feme covert acting with 
reſpect to her ſeparate property, is competent to act in all re- 
ſpects as if the were a feme ſole. 2 Vezey 190. 1 Brown, Ch. 
Rep. 20.“ 

Land. therefore where, upon a bill being brought by huſ- 
band and wife for an account, the wife together with her huſ- 
band, ſubmitted that the profits of her ſeparate eftate ſhould be 
applied to pay the huſband's debts; ſhe was bound by the 
ſubmiſſion, and the profits of her ſeparate eſtate were by de- 
cree directed to be ſo applied. 1 Yezey 163. 1 Brown, Ch. 
Rep. 20.“ 

285 where the wife being authoriſed by ſettlement to diſpoſe 
of her ſeparate eſtate contracted to ſell it, the court bound her 
to a ſpecific performance of that contract. 1 Yezey 5 17. 1 Brown 
Ch, Rep. 20.“ 

80 the bond of a feme covert jointly with her huſband 
ſhall bind her ſeparate eſtate, 1 Prown, C5. Rep. 16. 
2 Vezey 190.“ | 

So where a woman before marriage becomes bound for the 
payment of a ſum of money, and on her marriage, ſeparate 
property is ſettled on her, if the obligee can have no remedy 
agamſt the huſband, the wife's ſeparate property is bound, 
1 Brown, Ch, Rep. 17. in the notes.“ 

But the obligee muſt firſt endeavour to recover againſt the 
huſband by ſuing him. Id. Did. 

[If a feme covert levies a fine of her lands, it is good 
againſt her heirs by gffeppel. Taylor v. Philips, P. 1749. 
1 Vezey 2294] | 

[Whether feme covert can ſurrender her copyhold without her 
huſband's joining, but in his preſence. Dub. 1bid. | 

But if a feme covert grant a rent-charge, without aſſent of her 
huſband, out of her lands, it will be totally void. Perk. Grant, 6. 
Vide peſt, (Q.) SY 
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condition, it will be broken, 1 Rel. 346. J. 30. 
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So if ſhe grant an annuity by deed. Perk, Grant, 6. 

Though the rent-charge be granted out of land aſſigned te 
the wife by the huſband, for her ſeveral maintenance. Pet, 
Grant, 8. | | 

So a feoffment by a feme covert without her huſband, is void; 
for ſhe cannot make livery. Adm. For. 138. Lat. 41. 

Though it be in execution of a truſt; for it ought to 
be done by her and her huſband, For. 137, 8. Semb, cont, 
by the other judges in the caſe of a truſt, « Jan. 137, 8 
Lat. 40. EIT 

[A feme covert having a ſeparate land eſtate, ſets workmen ty 
work in her huſband's houſe, and promiſes to pay them; her 


lands ſhall be fubject. Senb. ſed 9. Clark v. Miller, T. 1792. 
2 Atkyns 379-] 


(P. 2.) Accept an Eſtate. 


So if a feme covert purchaſe lands without the conſent of her 


huſband, the conveyance is good, till it be avoided by her hul- 


And therefore, if a feoffment, or demiſe for life, Sc. with 
livery, be made to a feme covert without her huſband, the eſtate 
is veſted in the wife before the agreement of the huſband, C. 
I. 356. ö. KS 
' ®Hence in covenant for rent againſt an aſſignee, an a. 
ſignment over before the rent accrued, is a good plea, though 
the plaintiff reply that the aſſignee over is a feme covert, 
Doug. 45 2. 

So if a feme covert make an actual entry by wrong, it will be 
difſeiſin, and the eſtate veſts in her. 1 Rel. 660. JI. 33. C. 
L. 357. l. Vide py, (O. 

But the huſband, by his diſagreement, diveſts the whole eſtate 
out of his wife. Co. L. 3. a. 

So if the huſband alien the land of his wife, and the alience 
afterwards make a gift, or demiſe to the huſband and his wife for 
life; the wife ſhalt be in her remitter to the whole. Liz. S. 606. 
Vide in Remitter, (A. 4.) | 

Tho' the demiſe was by fine ſurrender, or by indenture. C. 
L. my 

80 if the huſband and wife were jointly ſeiſed, and the huſband 
aliens, and the alienee makes a demiſe to them, it ſhall be a. Wire: 
mitter to both of them. Lit. S. 672. 

If there be a feoffment by a woman, upon condition to re-et- A 
feoff when the pleaſes; after coverture ſhe may require the ſeof- 
ment without her huſband, and if the feoffee dees not perform th: is. 


(P. 3.) Execute an Authority, &c, | 


So a feme covert may act en autes droit, without her hub 
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the aſſent of the huſband. Perk. Grant, . Vide in Adminiſtra- 
on, (D. | 
If & * an authority to ſell, &c. ſhe may do it without her 
huſband. Co. L. 112. as 1 Rel. 329. J. 26. 
So if there be a deviſe to a feme covert, with a power to diſpoſe 
to any of her ſons, ſhe may, by feoffment, Cc. diſpoſe the 
inheritance to her ſon, without the huſband. N. Jen. 137, 8. 


Lat. 139. 
80 if there be a deviſe to the wife in fee, upon condition that 


ſhe diſpoſe. R. Fon, 137, 8. Lat. 139. 

But a deviſe to the wife in fee, upon truſt to convey to another; 
if ſhe conveys by feoffment without her huſband, it will be void, 
Dab. Fon, 138. 

80 the queen conſort may grant and take, ſue and be ſued, 
without the king: Co. L. 133. a. Videin Roy, (F. 1.) 

So by the cuſtom of London, a feme covert may be a ſole trader. 
$hs, 124. Vide ante (A. 2.) 

So a diſpoſition by the. wife, purſuant to an agreement by the 
huſband before coverture, will be good. Vide in Chancery, 


(2 M. 11, 14.) | 


( What not. 
Cannot make a Contract, c. 


UT generally, a feme covert has no power to make 4 con- 
tract without her huſband : And therefore ſuch contract is 
abſolutely void. R. by all the judges, 1 Sid. 120. 

And if the wife ſell or diſpoſe of the money or s of the 
huſband, without his affent, the ſale is void, and the huſband may 
have trover, &c. for the goods. 

Cannot indorſe a promiſſory note made to her. Connor v. 
Martin, P.8G. Str. 5 16.J 
So if a wife loſes at cards, c. the huſband may maintain trouer 
for the money. R. 1 Sid. 122. 

So if a wife buy goods, Nc. without the affent of her huſ- 
1 the huſband is not chargeable for them. Per three J. 
42. 

Though they were for neceſſary diet, or apparel: as, 
dread, Q. | 

And he is not chargeable in rover, or account, any more than 
n afumpfit. 1 Rol. 346. M. N. 1 Sid. 129. | 

- if a wife buys neceſſaries, but pawns them before uſing» 
8 Cal. 118, 

90 if a wife be arreſted and committed to priſon, the huſband 
all not be charged for her diet, or lodging there, if he never 
aſſents, that ſhe ſhall have it. R. 2 Lev. 16. 

Yet if the goods come to the uſe of the huſband, this is a proof 
f his aſſent, and he ſhall be charged. | 

| H 2 | [And 
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[And afſumpſit lies againſt huſband for money lent 1, 
the wife at his requeſt, Stephenſon v. Hardy. H. 13 G, 3 
3 Wil. 388. 

So if goods come to the uſe of the wife, or the children, a 
family of the huſband, and his aſſent precedent or ſubſequent be 
proved, he ſhall be charged, 1 Rel. 350. E. R. by all th 
Judges, 1 Sid. 120. Pa 

So if they come to the houſe of the huſband, and are uſe 
there, it is good evidence to charge the huſband, without more, 
R. 1 Sid. 121, 126. Per Treby, Skin. 349. 

So if the wife be generally allowed by the huſband to be houfe. 
keeper, or to buy for him; her contract charges the huſband, . 
1 Sid. 128. 

So if a wife buy neceſſary apparel for herſelf, the aſſent of th 
huſband ſhall generally be intended. 1 Rel. 35 1. J. 5. 1 Sal. 118, 
R. 1 Brownl. 47. | ; 

Or if the wife trades in goods, and buys for her trade whe: 
ſhe cohabits with her huſband, 1 Sa. 113. 

Or if the buys neceflaries, when her huſband is beyond {cz 
R. 1 Sid. 127. 

Or when the huſband turns her out of his houſe. 1 Sal. 118, 11g 
Before notice, not to give her credit, Per Holt, Skin. 323. Mc, 


Ca. 171. : 
Or when ſhe departs from her huſband, if he afterwards u. 

ceives her. 1 Sal. 119. Mod. Ca. 171. | m 
But where the huſband countermands the power to his wilt 

her contract afterwards does not charge him. 1 Sid 129. ; 
So if he prohibits a particular perſon to ſell to her. J. 

I Sid. 127, 8. 1 Lev. 5. hy 


[If huſband turns away his wife without cauſe, and refuſes 


provide for her, he cannot prohibit any body to truſt her. Ban ſh 
v. Prentice, M. 18 G. 2. Str. 1214.] | 

So if the wife elope or depart, and do not cohabi he 
with her huſband, her contract for neceſſaries does not charg * 
her huſband. R. 1 Sid. 129. Skin. 323. Mad. Ca. 1, 
1 Sal, 118, 119. | 

[If ſhe elopes with an adulterer, the huſband is not charge _ 
able for neceſſaries, though plaintiff had no notice. Morris. L. 
Martin, MH. 12 C. Str. 647. Manwairing v. Sands, T. 126 
Str. 706.] | ns 

[If a wife elopes, tho' not in an adulterous mann 
the huſband is not bound. Child v. Hardyman, T. 4 6.1 (R 
Str. 875.] | 

Unie he refuſes to receive her again. id.] 

[But if he does not abſolutely refuſe, but only ſays ſe | 
ſhall not fit at the table, but live in a garret, when by be | 
bad behaviour ſhe had deſerved no better uſage, he is not bout ., 
Tbid.) | 
llt che wife is in execution for a crime, and an alehouſekeepe to 


within the rules receives her and finds her neceſſaries, the — 
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band ſhall not be charged, for her being there was illegal. 
Frvles v. Dinely, M. 13 G. 2. Str. 1122.] N 

So if the does not cohabit, and has a ſeparate allowance, and 
this be notorious, tho? no ſpecial notice be given to the plaintiff 
of it. R. 1 Sal. 116. 

But tho a woman has a penſion from the crown dur- 
ing pleaſure, yet 1s the huſband liable to action for ne- 
ceſſaries furniſhed her. Thompſon v. Hervey, H. 8 G. 3. 
4B. AM. 2177+] 

Sy if the wife has a notorious conteſt with the huſband 
for maintenance, by a publick ſuit, the huſband ſhall not be 
charged for veſtments bought by the wife afterwards, Per Treby, 
Shin, . 

So 7 the veſtments bought are apparently beyond the quality 
of the huſband. Per Treby, Skin. 349. | 

So if a wife who cohabits with her huſband, buys veſtments 
without any neceſſity, of any one warned by the huſband not to 
truſt her. 1 Sal. 118. 

And if the ſervant or apprentice be warned, it is ſufficient, 
R. 1 Sal. 118. | 

So if a wife, after departure from her huſband, earn her diet 
by her labour ; the huſband ſhall not be charged for the diet. R. 
1 Sal. 118. | | 

So a feme covert cannot be a diſſeiſoreſs; for if the huſband 
makes a diſſeiſin, to the uſe of his wife, and ſhe aſſents, her agree- 
ment is void, and it will be the diſſeiſin of the huſband alone. 
1 Rol. 660. J. 5, 10, c. 

So if huſband and wife make a diſſeiſin, it is the act of the 
huſband, 1 Rel. 665. J. 37. 

So if a ſtranger make a diſſeiſin to the uſe of a feme covert, and 

ſhe afſent, her agreement is void. 1 Rel. 660. J. 15. 
So if a feme covert enter, and make a diſſeiſin to the uſe of 
her huſband, or of a ſtranger, he is not a diſſeiſor; for the wife 
cannot diſpoſe of the uſe to another. 1 Rz/. 660. J. 50. 661. 
. t. | 

So no conſent or agreement of the wife to a diſſeiſin prece- 
_ or ſubſequent, can make a feme covert diſſeiſoreſs. Co. 

357. 5. | 

Yet by an actual entry, and the proper act of the wife, ſhe 
may be a difſeiſoreſs. Co. L. 357. 6. 


(R) Chat Aﬀs of the Dusband the Mike ma 
waſve bs Death. Wu K 


T. the huſband alone make a feoffment, gift in tail, or demiſe 
for life of his wife's lands, ſhe - or her heirs may avoid it by 
entry after his death. Vide ante, (K.) | 
So if he levy a fine, or ſuſſer a common recovery of his wife's 
land, Vide ante, (K.) 
H 3 ; | So 
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So if the huſband and wife join in an alienation of 
the wife's land; unleſs it be by fine or recovery, Fig, 
ante, (K). 

So if they join in an alienation of land, of which they ar 
jointenants. Vide ante, (K). 

So if the huſband alone, or with his wife demiſe for 
life, or for years, the freehold of the wife, where it is not 
warranted by the ſtatute 32 H. 8. 28. the wife after the death 
of her huſband, may waive it. Vide 1 Leo. 192. Vide ant, 
(G. 3.) | | 

| 80 . the huſband ſeiſed for life in right of his wife, or Jointly 
with his wife, commit a forfeiture, the wife, after the death of 
her huſband, may avoid it. 1 Kol. 851. J. 52. 

So if a e ay gift, or demiſe be made to huſband 
and wife, the wife may waive it after the death of her hu. 
band. 

Tho” the eſtate be conveyed to them by fine. 

So if an eſtate be conveyed to the wife, and the huf. 
band aſſent to it, the wife after his death may waive it. Cz, 
L. 3. 6. | a 

80 the heir of the wife, if ſhe die before agreement or diſagree. 
ment to the eſtate. Did. : 

So if a term for years be granted to huſband and wife, 
ſhe may waive it after the death of her huſband, 1 Rol. 349. 

4. 2. ; | f 

So if an obligation or recognizance be made to huſband and b 
wife, ſhe may waive it after the death of her huſband, 
and it will be an obligation to the huſband alone, 1 Rv. 349, 

J. 


ic the wife waives an eſtate made by them during the cover. 
ture, it will be the grant or demiſe of the huſband alone 4 
initio; for her waiver aveids the eſtate 46 initia. Sav, 11% 
3 Co. 27, 8. | : 
So if ſhe waives an eſtate made to them. 
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(S. 1.) What ſhe may affirm by her Agreement. 


UT if huſband and wife make a demiſe for life, or 
for years, not warranted by the f. 32 H. 8. 28. d 
the land of the wife, by her agreement to the leaſe after 
the death of her huſband, it ſhall be good. 1 Rol. 349 
J. 16, 11. | 
And by ſuch agreement to the leaſe, the ſhall have the ret 
reſerved. 1 Rol. 349. J. 10. 
. the arrearages incurred in the life of her hub 
nd, 
Ng ſhe may have waſte, ſor waſte in the life of her huſband. 
v. 111. | 
*And a re-delivery by the wife after the death of her huſband 
of a deed delivered by her during the coverture is a ſufficient a 


r 
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$-yaticn of ſuch deed, ſo as to bind her without its being re-ex- 
ecuted or re- atteſted. Coop, 201,* 

* And circumſtances alone may be equivalent to ſuch re- delivery, 
tho' the deed be a joint-deed by baron and feme, affecting the wife's 
und, and no fine levied. Id. Ibid.“ 

So a wife, after the death of her huſband, may agree to 
an eſtate made to her and her huſband during the cover- 


tut. 
(S. 2.) The Eſfect of her Agreement. 


If the wife agree to an eſtate made to her during the coverture, 
ſhe ſhall be liable to all charges to which the eſtate is ſub- 
jet : As if the eſtate was granted by fine, with a render of 
z rent, the ſhall be chargeable with the rent. 1 Rel. 349. 


J. 17. 

80 if there be a demiſe to huſband and wife, rendring 
rent, if the wife agree to the demiſe, ſhe mult pay the rent. 
Lid. | 

So ſhe ſhall be chargeable with the arrearages incurred during 
the corerture. 1 Rel. 349. J. 20. 

So the thall be charged for waſte during the coverture. 
2 Infl. 303. 2 Rel. 827. |. 10, 25. 

lf the eſtate be granted upon condition, the wife ſhall be ſub- 
jet to the condition. Dy. 13. b. 

So to the covenant of a leaſe, Dub. Dy. 13. b. 


(S. 3.) What ſhall be an Agreement. 


[f the wife accept rent, reſerved upon a leafe by her and her 
husband, after the death of her husband, that amounts to an 
agreement to the leaſe. 

If the wife enter, and take the profits, that amounts 
to her agreement to the eſtate made to her during coverture. 
3 Co. 26. a. 

(If A. by bond previous to marriage with B. agrees to ſettle 
B. s eſtate to the uſe of her and the children of the marriage, and 
then to A. s right heirs, but B. is not an executing party: during 
the marriage, real eſtate deſcends to B. A. makes his will, re- 
citing the bond, and deviſes this eſtate back to B. and gives her 
all his eſtate real and perſonal, and makes her executrix ; ſhe 
proves the willy and poſſeſſes herſelf of all his eſtate : By ſo do- 
ing, the agrees to the ſettlement in the bond mentioned, and af- 
ter her death it ſhall go to the children of that marriage. Archer 
. Pape, T. 1754. 2 Vezey 523.] 

If the wife, after the death of her husband, take a ſecond huſ- 
band who accepts rent reſerved upon a leaſe by his wife with her 
husband, that affirms the leaſe againſt the wife for the whole 
term; for her AY devolved to the ſecond husband. Per 


three + Dy. 15 1 475. J. 12. 
. (8. 4) 
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(S. 4.) What ſhall be a Waiver. 


If the wife, after the death of her husband, bring a writ g 
dower, it ſhall be a waiver of the eſtate, limited to her after mar. 
riage for her jointure, 3 C3. 27. a. 

Thoc' ſhe brings dower only for a third part of the reſidue, aud 
not of all the lands of the husband. 4 Cz. 5. 6. | 

Tho! ſhe had ſecretly entred before dower brought; for after : 
recovery in dower ſhe ſhall be eſtopped to ſay, that ſhe had an 
eſtate aſſigned for a jointure. R. 4 Co. 5. 

- So ſince the /f. 27 H. 8. 10. The wife may waive her jointure, 
made after marriage, by parol in pais, and accept her dower by 
aſſignment in pair. 3 Co. 27. a. 

But by /. 6. of the ſame ſtatute ſhe cannot waive her jointure 
made before marriage, unleſs ſhe be evicted from it or any part of 
it, without fraud or covin, and in ſuch cafe by /. 7. ſhe may be 
endowed of as much of the reſidue of her husband's tenements or 
hereditaments, whereof ſhe was before dowable, as the ſame land; 
and tenements ſo evicted and expulſed, ſhall amount to.“ 

So at the common law, an uſe might have been waived by pu. 


rol, 3 Co. 27. 2. 
(S. 5.) What not. 


But by the common law, an eſtate of freehold could not be 
waived by bare farol in pais, K. 3 Co. 26. a. 

Nor generally an eſtate ſince the f. 27 H. 8. 10. where the 
poſſeſſion is executed to the uſe. R. 3 Co. 27. a. 


(S. 6.) The Effect of her Waiver. 


If husband and wife make a leaſe, and after the death 
of her husband the wife enters, it cannot now be pleaded, that 
the husband and wife dimiſerunt. 1 Lec. 192. Vide ants, 


(G. 3.) 
(T) Chat Eſtate the Wife cannot waive. 


UT if the eſtate of a feme covert be diſcontinued, and 2 
feoffment, Wc, is made to her only, whereby ſhe will be re- 
mitted, ſhe cannot waive the feoffment after the death of her huſ- 
band, Co. L. 357. a. | 
So if the diſcontinuee of the husband grant the eſtate to the 
husband for life, remainder to the wife; the wife cannot waive 
the remainder after the death of her husband, for ſhe was imme- 
diately remitted, Co. L. 358. b. : 
So if there be a feoffment to the husband and wife in tail, re- 
mainder to A. The husband diſcontinues, and takes back an 
eſtate to him and his wife in tail, remainder to B.; though the 


wife, 
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wife, in reſpect of herſelf, may take which ſhe pleaſes, 
both the eſtates being after marriage, yet the ought to take 
the firſt, which was for the benefit of 4. in the remainder. 
265, 71. . 

1 * both eſtates are waiveable by a wife, without preju- 
dice to a third perſon, ſhe may waive which ſhe pleaſes, tho' one 
would make her a more beneficial eſtate than the other: As if 
there be a feoffment to husband and wife and their heirs, the 
husband diſcontinues, and takes back an eſtate to him and his 
wife, and the heirs of their two bodies; ſhe may waive which 
eſtate ſhe pleaſes. Co. L. 357. a. 

So if there be a gift to husband and wife, and the heirs of their 
bodies, the husband- alone levies a fine, and deviſes to the wife 
for life; ſhe may waive the eſtate tail, or the deviſe; for all 
others, who have intereſt, are barred by the fine. Dy. 351. 6. 


in marg. 


(V) Jn what ackions pusband and Mike ought 
to join. 


N all actions real for the lands of the wife, the husband and 
wife ought to join. R. 1 Bul. 21. 

80 in a right of ward. Oro. 83. | 

So in actions perſonal, for a choſe in action, due to the wife be- 
fore coverture, they ought to join : As in debt upon a bond, or 
ſpecialty made to the wife before coverture, 1 Rel. 347. J. 53. 
D. Ow. 82. Co. El. 537. 

So debt for rent, upon a leaſe for years, due before the cover- 
ture, Cro. El. 700. 

Or upon a leaſe for life. 1 Rel. 348. J. 8. 

8o in an avowry for rent upon a leaſe for life, or years, before 
coverture, 1 Rol. 348. J. 8. 347. J. 50. 

So in debt for rent upon a leaſe at will by the wife, before co- 
verture, Co. L. 55. ö. 

90 in trover, upon a converſion of the goods of the wife before 
coverture. 

In aſſumpſit, upon a promiſe to the wife before coverture. 


25. 
Or Pac the labour of the wife dum ſola. 
In an action upon the caſe, for ſtopping a way to the wife's 
cloſe, before marriage. R. Cro. Car. 419. 

50 in debt for arrearages upon an account, found before audi- 
tors aſſigned by the husband and wife to the receiver of the wife. 
1 Rol. 348. J. 5. 

So they ought to join in actions, which ariſe during the cover- 
w if the wife might have an action for the ſame cauſe, if ſhe 
urvive. 

; As in detinue of charters of the wife's inheritance, 1 Rot. 347. 
49. | | 
| In 
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In trover, for a deed of rent-charge granted to the wife 
fola, tho? it was loſt after the — | 0 

In an action upon the /. 8 H. 6. for a forcible entry or de. 
! tainer. Mo. 5. N Y f 
In covenant as aſſignees of B. upon a covenant to make an 

aſſurance to B. his heirs and affigns. R. 1 Rol. 348. J. 2; 
Jon. 406, 7. | 

Or upon other covenant as aſſignees, where the aſſignment i 
to both. R. Cro. Car. 505. 

[If feme covert has a mill, and one agrees with husband and 
wife to grind all his corn at his mill, under penalty to be paid h) 
offender to offended; they muſt join, for the action would 
furvive to her. Dunſtan v. Burwell, T. 21 & 22 6. 2. 
1 Will. 224.] 

[In treſpaſs for treading down the graſs of the inheritance of | 
the wife. Willy v. Thompſon, M. 1729. Bunb. 277.] 


[If it be referred to a maſter in chancery to take an account of ; 


what is due to husband and wife, who reports the ſum due, and 
appoints it to be paid to the husband, and the defendant is com- 


* 
mitted for non-payment, and eſcapes; the husband and wife maj 1 
join in an action againſt the warden. Huggins v. Durhan, 
M. I3 G. Str. 726. * 
[The husbands ſhould be joined in an action, to aſſert the rige U 
and intereſt of their wives; as the dippers at Twnbridge-Wells, 
againſt one who diſturbs them in their employment. Weller x, 6 
Baker, T. 9 G. 3. 2 Will. 414. ä 
So the husband and wife ought to join in waſt, upon a lea ſe 
for years by the husband and wife, ſeiſed in right of his wiſe 8 
Sav. 111, 8 
So for a perſonal wrong to the wife, the huſband and wik hc 
ought to join: As for a battery of the wife. R. Tl. 8%, he 
x Brownl. 205. 1 Rol. 360. 2 Ov. gol, 538. Adm, Cr, jo 
Car. 90. = 
[But a wife w_ away from her husband, and married to 
another man, may ſue alone and recover, in treſpaſs for an al: hi 
ſault. . Weſtbrook v. Strutville, H. 4 G. Str. 79. a qua 
Or falſe impriſonment of the wife. 1 Sal. 119. Se WAY val 
Lane, 53, 4. 2 | Re 
Tho' a thing be added by way of aggravation, which goes onlj | 
to the damage of the husband: As if it be added, quod negotia of AY 3 4 
the husband, c. infefa remanſerunt. R. 1 Sal. 119. ] 
In an action upon the caſe, for maliciouſly indicting of hs of 1 
wife. Fon, 440. Vide pot, (J). - 20 
So in an action for a thing due to the wife, en auter droit, thes 8 
ought to join: As if they ſue for a debt, Ec. to the wife as exc ring 
cutrix, or adminiſtratrix. 376 
So if a debt to the wife's teſtator be paid to A. for the wilt [ 
without an expreſs direction of the husband, they ought to jo 347 
in an action againſt 4. and the husband alone cannot ſue fo I 


money received to his uſe. R. 1 Sal. 282. 
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(W) In what, the husband ſhall ſue alone. 


IT where the wife cannot have an action for the ſame 
B cauſe, if ſhe ſurvive her husband, the action ſhall be by 
the husband alone. 

As in an indebitatus afſumpſit for the thous, u f the with 
during the coverture. K. 4 Med. 156. R. 1 Sal. 114. 

In an indebitatus afſumpſit, upon any promiſe to the wife after 
corerture. R. cont, 2 Cro. 77, 205+ 1 Sid. 25. Vide poſt, 


ar an aſſumpſit to the husband, in conſideration of forbearance, 
tc, to pay a debt due to the wife before the coverture, Per tuo 
J. Lil. cont. 2 Cro. 110. Vide infra. a 

So, in an action upon the caſe for diſturbing him in his com- 
mon, which he has in right of his wife. R. 2 Bul. 14. Vide 

„(X. 

11 # upon the caſe for words ſpoken of the wife, by 
which the husband has a ſpecial damage, 1 Sal. 206. R. 
1 Lev. 140. 1 Sid. 346. 

In an action upon the caſe for a battery of the wife, per quod 
confortium amiſit. R. 2 Ov. 501, 502. Fon. 440. 2 Rol. 556. 
J. 40. R. 2 Rol. 5 1. 

Or, for carrying away the wife, per quod, &c, R. 2 Cre. 
538. R. Cro. Car. 9. ab 

[For malicious proſecution of his wife, per quod they both were 
ſcandalized, and he put to expence. Smith v. Hixen, T. 7 G. 2. 
Str. 977. B. R. H. 54] 

[In treſpaſs by the huſband for breaking and entering his 
houſe, and beating his wife; the breaking and entering the 
houſe is the cauſe of aCtion, and the beating the wife is well 
joined in the declaration to aggravate damages. Dix v. Brookes, 
7. 3 6. Str. 61.] 

In treſpaſs by huſband, for entering his houſe and keeping 
him out, and taking his goods to the value, Sc. nec non de es 
qued he aſſaulted and beat his wife, and took her goods to the 
value, Cc. ad damn. 100 l. and 100 J. damages given, held good. 
Read v. Marſhall, H. 8 G. Fort. 377.] 

In debt upon a bond made to the wife after the corerture. R. 
3 Lev. 403. D. Litt. 13. Vide poſt, (X.) 

In covenant to huſband and wife, by indenture between them 
of the one part, and A. of the other part; and may declare upon 
a covenant to himſelf, R. 2 Mod. 217, 

So, in treſpaſs, for a treſpaſs done upon his wife's land du- 
mg the coverture. 1 Rol. 347. J. 40. R. 1 Bul. 21. Fon. 
31% 

In 1 for taking charters of his wife's inheritance, 1 Rol. 
347. J. 32. 

in forging of falſe deeds of his wife's inheritance, 1 Rol. 
347+ l. 34. 

In a raviſhment of a ward. On. 82, 83. 5 
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belong to the wife's rectory. Jon. 325. 


- the coverture, where the reverſion is granted to huſband and 
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In an action upon the ff. 5 R. 2. for entry into the wiſe, 


land. 1 Rol. 347. J. 27. Vide poſt, (X.) 
In trouver, &c. for tithes ſevered from the nine parts, which 


So, in a quare impedit, upon an avoidance during the cover. 
ture. 1 Rol. 347. J. 30. Per Dyer Ow. 82. Co. L. 351, «, 
Per two J. Lit. 13. Dub. Lit. 374. Acc. 1 Brownl. 169, 
2 Bul. 14. 

Or, in a darrier preſentment. Cont, 1 Brownl. 159. 

So, in debt for rent, upon a leaſe by the huſband and wife af. 
ter the term expires. R.,8 Bul. 234. R. 1 Bul. 21. 

So, in debt, for rent incurred during the coverture, upon 2 
demiſe by the huſband of land, which he has in right of his wiſe, 
tho? the term continues. Vide poſt, (X.) 

So, if the demiſe was by the huſband and wife. Semb. 2 Bul, 
234. Per Tel. acc. Fleming cont. 1 Bul. 21. Acc. Litt. 13. 

So, if the reverſion after a leaſe made, was granted to huf- 
band and wife. R. 2 Bul. 234. 

So an afſumpſit lies by the huſband alone, upon a promiſe to 
him, in conſideration of forbearance, to pay a debt due to his 
wife as executrix. R. 1 Sal. 117. Carth. 462. Vide ſupra. 
In an action upon the caſe for maliciouſly indicting huſband 
and wife; for the wife ought not to join for indicting her huſ- 


band. Jon. 440. 


In what, the Þusband may ſue alone, oz join 
650 u what, vfth bis Cite. 5 


E T in actions for a profit accrued during the coverture, 

to the huſband in right of his wife, the huſband may ſue 
alone, or join with his wife: as, in a valare maritagii accrued 
during the coverture. R. Ow. 82, 83, that it lies by the huſ- 
band alone. 

But it is more ſure by the huſband and wife. Ow. 83. 

So an avowry for rent of land, which the huſband has in 
right of his wife, incurred during the coverture, ought to be by 
the huſband and wife. 1 Rol. 318. J. 30. 347. J. 51. Vid 
Vin. Ent. 952. | 

Or, it may be by the huſband alone. Semb. 1 Rel. J. 318. 
J. 35. K. 2 Cro. 442. Per Twiſd. 1 Mod. 273. Clift. Ent, 
643, 4. Fide 2 Bro, Ent. 244. | 

So covenant againſt a leſſee for years, for not repairing during 


wife, may be by the huſband alone, X. 2 Cre. 399. 3 Bu. 
164. 1 Rel. 360. | 
Or, by the huſband and wife. 2 Cro. 399. 3 Bul. 164. 
So an action upon the caſe againſt a leſſee for years, for burn- 
ing his houſe, where the huſband: has it for the life of his wife, 
ma be by the huſband alone. Dub. Cro, El. 46 I 3 2. 
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So an action upon the caſe for cutting down trees, the lops 
of which were reſerved to the wife for her life, may be by the 
huſband alone. Semb. Cro. Car. 438. Vide infra. 

Or, by the huſband and wife. R. Cro. Car. 438. 

So, in debt upon the ff. 2 Ed. 6. 13. for not ſetting out 
tithes upon the land, which the huſband has in right of his wife, 
they may join. R. Cro. El. 608, 613. R. 1 Jen. 325. K. 
Me. 912. 

Or, the huſband alone may ſue. J ent. ü 

So, in action for a tort which prejudices a remedy by huſband 
and wife, the huſband may ſue alone, or they may join: as, in 
reſcous for a diſtreſs of a rent-charge due before the coverture, 
the huſband alone may ſue; for it is a wrong to him. X. Cre. 
El. 459. Mo. 422. 

Or, they may join. R. Cro. El. 459. Mo. 422. 

So, in an action for champerty, or maintenance in a ſuit 
againſt the huſband and wife, the huſband alone ſhall ſue. 2 1. 

63. 

f Or they may join. Mid. 

So, in a decies tantum for embracery in an aſſiſe againſt huf- 
band and wife. Rel. 447. J. 42. | 

So, there may be a ſcire facias by the huſband alone, upon a 
judgment for damages by the huſband and wife. 3 Lev. 403. 

So, if the cauſe of action be only commenced before cover- 
ture, and compleated afterwards, the huſband alone may ſue, or 
the huſband and wife may join: as, in zrover, where the goods 
were loſt before marriage, and the converſion was after, they 
may join. 1 Sid. 172. 1 Vent. 261, 2 Lev. 107. 

Or, the huſband may ſue alone. Per Hale, 1 Vent. 261. 
2 Lev. 107. Per two J. 1 Sid. 172. | 

So, if a woman leaſe for years, rendring rent, and afterwards 
marry, the huſband and wife may ſue for rent due after the co- 
verture; or the huſband alone ſhall have debt for it. Pal. 207. 
So, where the wife is the meritorious cauſe of action, the 
huſband alone may ſue, or the huſband and wife may join, tho? 
damages only are recovered : as, in afſumpſit to the wife after 
coverture for a cure, the huſband and wife may join. R. 
2 Gro, 77, 205. 1 Sid. 25. R. 1 Sal. 114. Per Dodr. 2 Rd. 
250. 
Or, the huſband alone may ſue. Semb. 2 Cro. 77, 205. 
Per Glin, 2 Sid. 128. Vide ante, (W.) 

In an action of covenant, for non-payment of rent of land, 
the inheritance of the wife, they may or may not join, at their 
electian. Aleberry v. Wally, M. 6 G. Str. 229.] 


So, upon a promiſe to pay 8 J. per annum to the huſband and 


wife during coverture, they may join. 

Or, the huſband alone may ſue. | 

So, upon a bond to the huſband and wife after coverture, or 
to a feme covert by herſelf, they may join. Lit. 13. Semb, 
Ver. 396. | 

Or, the huſband alone may ſue, 2 Med. 217. 1 Ver. 396. 
Lt. 13. Vide ante, (W.) | So, 
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converſion by the wife before marriage. Co. L. 351. b. 
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So, if there be an award to pay ſo much to the huſband, and 


ſo much to his wife, they may join for the money awarded te 


the wife. | 

Or, the huſband alone may ſue. Lit. 13. 

So in an action for a tort during the coverture, if it may be to 
the damage of the wife, if ſhe ſurvive, as well as of the huf. 
band, they may join, or the huſband ſhall ſue alone: as, in treſ- 
paſs for cutting down trees upon the land of the wife, the huf. 
band and wife may join. Vide ſupra. Vide 1 Rol. 348. J. 18, 

Or, the huſband alone may ſue. Adm. 2 Vent. 195. 

In an action upon the ff. 5 R. 2. for entry into the wiſe 
land, they may join. 1 Rol. 348. J. 20. 

Or, the huſband alone may fue. 1 Rol. 347. J. 28. Vid 
ante, (W.) 

So, in an action upon the caſe for ſtopping a way to the land 
of the wife they may join. R. Cro. Car. 419. 

Or, for inclofing land in which the wife has a common, 

Or, for not grinding at his wife's mill. 

Or, in theſe caſes of ſtopping the way, incloſing the common, 
or not grinding at the mill, the huſband atone may ſue. Vid 
ante, (W.) 

So, in a clauſum fregit upon the wife's land, they may join. 
Dub. 2 Fent. 195. hf 

Or, the huſband may ſue alone. 2 Vent. 194. 

So, for a wrong founded upon one intire record againſt both, 
they may join, or the huſband alone ſhall ſue : as, in an action 
upon the cafe in nature of a eonſpiracy, for maliciouſly indicting 
huſband and wife, they may join. Per Croke, Cro. Car. 553. 

on. 440. 
7 Or, the huſband alone ſhall have it. Semb. Cro. Car. 553. 

So, for a malicious preſentment in the fpiritual court. 

2 Cro. 355 * | 


(Y) What Atklons tall be againff busband an 
| again 


CTIONS real, for the land of the wife, ought to be 
againſt the huſband and wife. 

So debt for rent upon a leaſe for life, or years, made to 
huſband and wife, ſhall be againſt both. 1 Nel. 348. J. 45, 50- 
80, an action for a tort, done by the wife after marriage, 
ſhall be againſt huſband and wife: as, rover, upon a converſion 
by the act of the feme covert only. 1 Rel. 6. I. 10. R. 1 La. 
312. 

An action upon the caſe againſt huſband and wife lies for 
retaining his ſervant; for the reception of another's ſervant into 
their cuſtody, is a tort. Semb. 2 Lev. 633. 

So an action which charges the huſband for an act of his wife, 
done before coverture, ſhall be againſt both; as, trover, upon 3 
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- Or, detinue for goods taken by the wife before the coverture. 


gs debt for rent, upon a leaſe at will to the wife dum ſola. 
* upon a leaſe ſor years, where the rent incurred before 
coretture. Mod. Int. 162, 175. 

But an action for a tert, done by the huſband and wife jointly, 
hall be againſt the huſband alone; for the whole ſhall be in- 
tendes to be the act of the husband: as, trover of goods, and 
converſion to their uſe. R. 1 Rel. 348. J. 37. R. Pal. 343. 
Vide in Pleader, (2 A. 2.) 

80 an action upon an afſimpſit by husband and wife, againſt 
both, is bad; for quoad the wife, the promiſe is void. Pal. 313. 
Tho' it be for veſtments bought by the wife. R. 4 Leo. 42. 

So, debt lies againſt the husband alone, for rent incurred du- 
ring the coverture, upon a leaſe to the wife dum ſola. Tho, Ent. 
117. 

Gr, upon a leaſe which the wife has as executrix, or admini- 
ſtratrix. Tho. Ent. 117. 

If an aQion be brought by, or. againſt husband and wife, 
where it ought to be by, or againſt the husband alone, it will 
be error; or it may be moved in arreſt of judgment. 

So, if it be by husband and wife, for a matter in which they 
ought to join, and alſo for a matter for which the husband ought 
to ſue alone. Vide Action, (G.) 

So, if it be againſt husband and wife, for a battery by both, 
and the husband is found net guilty, the action fails; for the 
husband ought to be joined only for conformity. R. Tel. 106. 
R. cont. 1 Vent. 93. R. acc. 1 Brownl. 209. 

But, if there be an action by husband and wife, for a battery 
of both, (which would be bad, for the wife cannot join for the 
battery of her husband,) and as to the husband, the defendant 
is found not guilty,” it will be good. Per Bridg. Hard. 166. 
R. 2 Vent. 29. 2 Ov. 665. Vide Action, (G.) | 


So, if the damages are found ſeveral for the battery of the 


husband, and for the battery of the wife, and the husband re- 
leaſe the damages for his own battery. R. 1 Vent. 328. 

So, if there be an action by husband and wife for a battery of 
the wife, and taking the veſtments, or goods of the husband with 
ber, and the defendant is found not guilty of taking the goods. 
Cont. 1 Lev. 3» Vide Action, (G.) 

if a writ be ſued ought againſt both husband and wife, on 
which the wife is arreſted and aan ef inventus returned as to the 
82 the wife ſhall be diſcharged out of cuſtody. 1 Term 

486.* | 

(If husband and wife are arreſted for debt of wife dum ſola ; 
both put in bail above, and both rendred in diſcharge, ſhe ſhall 
be diſcharged on. ſperſedeas on common appearance. Barner 96. 

[Where both are in cuſtody in execution, the ſhall nat be 
liſcharged, when on meſne proceſs ſhe ſhall, on common bail, 


uten ſurrendered in diſcharge of bail after judgment, and not | 


charged 
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charged in execution, ſhe ſhall. Anon. T. 10 C. 3. 3 N 
124. 


(Z) What attons the Þusband ſhall have by hi 
WE ſurviving. 


F a feme covert die, and the husband ſurvive, he ſhall hae 

an action for any thing incurred during the coverture, a, 
the husband ſhall have debt after his wife's death, for rent incyr. 
red to the wife during coverture. 1 Rol. 35 2. J. 5. 

So, if the wife had a manor, the husband, after her death, 
ſhall have debt for a relief, which fell during the coverture, 
1 Rol. 35 2. I. 11. | | 

So he ſhall have a raviſhment, or an ejectment of a ward, «f 
which he was ouſted in the life of his wife. 1 Rol. 352. 1.8, 

So, if the wife has judgment dum ſola, and thereupon the 
husband and wife ſue out a ſcire facias and have judgment, but 
before execution the wife dies, the husband, who ſurvives, ſhall 
have a ſcire facias upon it. R. 1 Sal. 116. Skin. 682. 

So the husband alone may have debt upon it. 3 Med. 189. 

So, by the ,. 32 H. 8. If the wife has a rent- charge for life 
which. is in arrear before, and after the coverture, the husband 
ſurviving ſhall have debt for all the arrears. R. 1 And. 47. 

But, if husband and wife recover a judgment in debt, in right 
of the wife, as executrix to A. and the wife dies; the husband 
ſhall not have execution upon this judgment, tho' he be privy; 
for the debt belongs to the ſucceeding executor, or adminiſtrator 
of A. K. 1 Rol. 889. J. 10. 


(2 A.) What, the Wife, if the ſurvives, 


O, if husband and wife recover in a real action, in right of 
0 the wife, and the husband dies, the wife ſhall have execu- 
tion, and not the executor of the husband. 

So, if they recover in a quare impedit, and the husband dies, 
the wife ſhall have the writ to the biſhop, and exccution for the 
damages. 1 Rel. 889. J. 50. 

So in an aſſiſe, or other real action, if the husband and wit: 
recover, and the husband dies; the wife ſhall have execution 
for = damages, as well as for the land. 1 Rol. 889. J. ut 
890. J. 3. | | 
So, after a judgment by husband and wife, if the husband 
dies, the wife ſhall have an attaint. 1 Ro/. 889. J. 45. 

And if ſhe recovers, ſhe ſhall have execution, tho' the dams 
ges were paid by the husband. id. | 

So, the wife ſurviving, ſhall have treſpaſs, for a treſpaſs upon 
her land during the coverture. R. Pal. 313. 

Or, for a treſpaſs, part in the life of the husband, part after 
wards. Mid. 
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2 B. at Attions ſhall be again t sband 
e Abe be furvives. * 


r a woman, leſſee for life, takes husband, and dies, the 
husband ſhall be charged for rent incurred during the cover 
ture; for he takes the profits of the land out of which the rent 
iſſues. 1 Rol. 35 1. J. 35. 
So, for rent incurred during the coverture, upon a leaſe for 
years. R. Ray. 6. 1 Lev. 25; : 
So, if the husband, after the death of his wife, undertakes to 
pay for goods ſold to her as a feme ſole trader, he ſhall be char- 
ged; for he is intitled to adminiſtration to her. R. cont, Sho. 


Fb 

So, if the husband and wife, upon payment of a ſum in groſs, 
undertake to diſcharge an annuity to the wife, and the wife die, 

an 723 27 lies upon this promiſe againſt the husband ſurviving. 
1 R. al. ? I2 3 13. 
If — be detent againſt husband and wife upon a bond 
of the wife, who dies before execution; the husband ſhall be 
charged. Agr. 1 Sid. 337. Tul. 671: 18 | 

So, if there be judgment againſt an husband and wife execu- 
trix, or adminiſtratrix, upon a 0%, (pa during the coverture, 
and the wife dies, the husband ſhall be charged. Cyo. Car. 5 19. 
R. 1 Sid. 337. TRAIT | 

If there be judgment againſt the wife dum ſola, and a ſcire fas 
cias upon it againſt husband and wife, and judgment, but before 
execution the wife dies, yet a /cire facias afterwards lies againſt 
the husband who ſurvives. N. 3 Mod. 186. 1 Sal. 116. Lut. 
671. Garth, 30. | | 6 


(2 C.) What not. 


Br the husband ſhall not be charged after the death of his 
wife, for a debt due from the wife before coverture; for it 
was only in action. 1 Rol. 35 1. 1. 40. | | 

So, tho' there was judgment againſt a woman dum ſola, who 
afterwards takes husband, and dies, the husband ſhall not be 
charged upon this judgment. Agr. 3 Med. 186. 

So, if there be judgment againſt an husband and wife, as ex- 
ecutrix, wt de bonis teftateris, and upon a fieri facias thereupon, the 
ſheriff returns a deugſſavit, and the wife dies before judgment 
againſt them Je bortis propriit, the husband ſhall not be charged. 
Dub, 1 Rol. 351. J. wlt. Senib. 3 Med. 189. BR 

So, if a feme executrix, or adminiſtratrix, takes husband, and 
they commit a devaſiavit, but the wife dies before judgment 
againſt them, the husband ſhall not be charged. Cro. Car. 5 19. 
Ver. 118. Vide Chancery, (2 M. 8.) | 

So, if the husband of 4 leſſee for life does waſte, and the wife 
dies before a recovery againſt them, the husband ſhall not be 
2 t Rol. 35 1. J. 41. D. Tut. 674. | 

OL. II. 1 8 So, 
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So, if there be judgment againſt husband and wife as execy. 
trix, and the wife dies, debt does not lie againſt the husband 
upon a ſuggeſtion, that he converted the of the teſtator to 
his own proper uſe. R. Lut. 674, 

So, if there be a decree in equity againſt an husband and wife 
executrix, to be paid out of the aſſets of the teſtator, and the 
wife dies, there ſhall be no execution againſt the husband, with. 
out reviving againſt the adminiſtrator de bonis non, c. 2 Ver. 


195. | 
(2 D.) Pleading by husband and Wife. 


OW husband and wife ought to plead in an action by, or 
againſt them. Vide in Pleader, (2 A. 1, &c.) 
If husband and wife are ſeiſed, they ought to plead, that the 
are both ſeiſed in jure uxoris, and not, that the huſband is ſeiſed, 
Vide Pleader, (2 A. 1.) 


When Coverture ſhall be pleaded in Abatement, 
Vide Abatement, (E. 6, 11.—F, 25 7. 


As to Suits and other Matters in Equity. 
Vide Chancery, (2 M. 1, &c.—3 Z. 1, Kc.) 
Appearance in Actions againſt husband and ({ife. 
Vide Pleader, (B. 4.) 
Receipt of the Mike in Default of the Þugband. 
Vide Receipt, (A. 3.—B. 1.) 
Vide alſo Bankrupt, (D. 7, 11.) 


4 ths _— * 2 ä * _—__— 


— »— 


nr . 


(A) Batretoꝛ; Who ſhall be. 


common barretor is a common quarreller in his own 
A cauſe, R, 8 Co. 36. b. $9 | 

80, a common exciter, or maintainer of quarrels, or ſuits in 
courts. Co. L. 368. a. 55 
Whether they are courts of record, or not of record, C. I. 


68, a, 
3 05 


Ni. Mais- 
f8nances 


LY 


„in the country: as, if he move or maintain affrays, &c. 
NR or between others. Co. L. 368. a. R. 8 Co. 


6. ö. 
® If by force, or craft, he gain the poſſeſſion of the lands, or 


$ in controverſy. R. 8 Co. 36. b. Co. L. 368. 4. 


If he maliciouſly purchaſe a /upplicavit for the peace, to en- 


force a compoſition. ' 8 Co. 37. b. 

If he invent, or diperſe falſe rumours, whereby diſcord ariſes. 
R. 8 Co. 36. b. Co. El. 368. 5. 

If a man commit common harretry, he ſhall not be excuſed, be · 
cauſe he is a common ſollicitor. R. 1 Rol. 355. I. 25. 

Or, that he is a counſellor at law. 3 Med. g8. 


(B) Abo not. 


UT it will not be barretry, if a man proſecutes an infinite 
number of his own ſuits againſt others; for, if he has no 
cauſe of action, he ſhall pay coſts. R. 1 Rel. 355. I. 20. 

So it is not barretry, if a man ſollicit ſuits without cauſe, if 
lie did not know, that there was no cauſe of action. Per C. 
J. 3 Mod. 97. 1 . 

If he ſpends money in the lawful ſuits of another; 3 Med. 98. 


(C) Indi#ment for Barretry. | 


Y the /. 34 Ed. 3. 1. and 2 R. 2. 7. juſtices of peace ſave 
authority to reſtrain barretors. Vide Fuftices of Peace, 
(B. 29. 

And . without any ſpecial commiſſion of oyer and terminer. 
R. 2 Gro, 32. Tel. 46. | 

And therefore, an indictment for barretry will be good, coram 
ſufticiariis ad pacem, without ſaying, nec non drverſas felonias 
audiend”, Cc. R. 2 Cro. 32. Tel. 46. R. cont. 2 Rol. 151. 

50, an indictment contra formam flatuti, tho the ſtatute of 
34 Ed. 3. does not make the offence, but directs the puniſhment. 
R. Cro. El. 148. R. Cro. Car. 340. X 

The indictment ſhall ſay, communis barreFator. 1 Sid. 282, 

For, communis vicinorum oppreſſor, is not good. R. 1 Sid. 282. 
R 1 Lev. 299. i 

Nor, communis deceptor. R. Mod. Ca. 311. 

50 it mult ſhew the place, where he was a barretor, R. 
Lat. 194. R. Pal. 450. 

But the indictment need not ſew in what inſtances he is a 
buretor. R. 2 Cro. 527. 

Vide Maintenance. 
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(A) Who ſhall be. 


Baſtard is every one born out of lawful matrimony, C. 
4 L. 244. 4. "ay | | 

Tho' matrimony be afterwards ſolemnized between the parties, 
for in ſuch caſe he is a baſtard by the common law, tho? he bea 
mulier by the civil law. 1 Rol. 357. I. 47, 50. 359. J. 30, 3). 

So, if a man marry a ſecond wife, the firſt being alive, the 
iſſue between them will be baſtards; becauſe the ſecond marriage 
is void. 1 Rol. 357. l. 40. | 

So, if a man marry, and be afterwards divorced a vincul, the 
iſſue between them born before, or after the divorce, will be 
baſtards. 1 Rol. 359. J. 35, 360. G. Vide Baron and Feng, 
(C. 1, &c.) i 

So, if a man marry, who has an apparent impoſſibility of pro- 
creation, and his wife have a child, it will be a baſtard; as, if 
the husband was an eunuch. 1 Rol. 358. J. 5. 

If the husband was but ſeven, or eight years old. C.. 
L. 244. a. 1 Rol. 359. J. 1 to 10. * 

If the husband was not within the four ſeas for ſuch time 2; 
that it may be his iſſue. 1 Rol. 358. J. 40 t 50. Sal. 122. K. 
Sal. 484. 5 Mod. 420. | 

The old doctrine of the father's being within the four ſeas 
ſhall not take place; and if it be ſhewn there is no acceſs, the iflue 
are baſtards: Pendrell v. Pendrell H. 5 G. 2. Str. 925. Rex v. 
Bedall, T. 10 G. 2. Str. 1076. B. R. H. 379.] 

So, if the husband and wife are divorced a menſd & there, and 

the wife, during the ſeparation, has a child, it will be a baſtard, 
unleſs mutual acceſs be proved; for obedience to the ſentence 
ſhall be intended. R. 1 Sal. 123. 
_ » So, if there be a ſeparation by conſent, and the jury find, that 
there was no acceſs between the husband and wife, the iflue born 
will be a baſtard, tho' prima facie acceſs ſhall be intended, till the 
contrary be found by verdict. 1 Sal. 123. 

[Where acceſs muſt be preſumed, yet evidence may be given 
of the husband's inability to get children, Lomax v. Helmden, 
H. 6 G. 2. Str. 940. ] | 

And where it is found, that the husband had no acceſs, there 
is no preſumption of legitimacy, Str. 5 1.* 

So, if a child be born fo long after the death of the husband, 
that it cannot be his iflue, it will be a baſtard. 1 Rv. 356. 
1. 10, 40. Vide poſt, (B.) | | 

[The ſole evidence of the mother, a married woman, hall not 

be admitted to baſtardiſe her child. Rex v. Reading, MH. 8 6. 2. 


B. R. H. 59. Rex v. Rook, M. 26 G. 2. 1 1 V. 340.] - 
b But 


A 


But ſhe may prove the criminal converſation, and if the want 
of acceſs is proved by other witneſſes, that will be ſufficient, 


Lid. 
(B) Who not. 


UT, generally, a child born within matrimony is not a 
baſtard, if — husband was within the four * Co. 
244. 0s 
* it was born within a week, or a day after marriage. Co. 
L. 244. 4. 1 Rol. 358. J. 10. 359. J. 45. 
Tho' the wife was big with child by A. and marries B. and 
then the child is born. 1 X/. 358. J. 20, 
Tho' the wife elope, and cohabit with a ſtranger in adultery, 
if her husband be within the four ſeas, 1 Re. 358. J. 25, 30. 


. J. 52. 
Ae fe wife cohabit in another country, and there take a ſe- 
cond husband and have a child by him, it is not a baſtard, but it 
ſhall be the child of the firſt huband by intendment of law. 
1 Rol. 358. J. 35 1 

Tho the wife was præcontracted, or within the degrees of 
conſanguinity, or affinity, if ſhe be not afterwards divorced. 
1 Rol. 357. J. 42, 45» 

And after the death of the parties, the marriage cannot be 
drawn in queſtion to baſtardiſe the iſſue. 1 R. 360. H. Vide 
Baron and Feme, (C. 6.) 

So, if a man have a child by a ſecond wife, tho' he was 
divorced from his firſt for impotence, the child ſhall not be a 
baſtard ; for he may be habilis & inhabilis divenſis temporibus, 
Vide Baron and Feme, (C. 3.) 

Tho' the divoree was propier perpetuam impotentiam. N. 
Mas. 227. unleſs the divorce be annulled by ſentence in the life 
of the parties. 1 And. 105, 2 Lev. 169. 

So a poſthumous child ſhall not be a baſtard, if he be born 
within 40 weeks after the death of the husband. Co. L. 123. 6. 
Pal. 9. Godb. 281. 

90, if it be born within a few days after the 40 weeks, if it 


ean be proved, by circumſtances, to be the iſſue of the husband; 


for the law does not appoint any certain time for the birth of a 
child, R. 1 Rol. 356. J. 10. 2 Gro. 541. Pal. 9. id. Har- 
grave and Butler's notes to Co. L. 123. 6. * 

90, if the wife marry a ſecond husband, preſently after the 
death of her firſt, it may be the child of the one, or the other, 
according to the circumſtances of the cafe. Co. L. 8. 1 Rel, 357. 
. 30. Pal. 10. 

If born above 40 weeks after the death of the firſt husband, it 
ſhall be the child of the ſecond husband. Pal. 10. 

If within ſeven months after the death of the firſt husband, it 
ſhall be the child of the firſt husband. 


I 3 4 (C) 


he 
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(c) The Writ de Ventre inſpiciendo: 


F there be a queſtion, whether a woman be enſeint at the 

death of her husband, the true heir, to whom the land de- 
ſcends, may have a writ de wentre inſpiciendo. Reg. 227, 4. 
Co. L. 8.6. 

And to obtain it, he ſhall make a ſuggeſtion in chancey, 
Mo. 523. 

The writ commands the ſheriff to impannel a jury of women, 
to ſearch whether ſhe be enſeint, Mo. 523. Cre. El. 566, 
Reg. 227. a. | 

If the twelve women give a verdict, and return, that the 
woman is enſeint, another writ ſhall go, commanding, that ſhe be 
ſafely kept, &c. and duly inſpected by the women, who muſt be 
preſent at her delivery. Cro. El. 566. | 

But an heir apparent ſhall not have a writ de ventre inſpiciend:, 
Co. Y 8. 3. 

And if the woman marry after the death of her husband, ſhe 
ſhall not be taken out of the cuſtody of the ſecond husband, if 
he gives a recogniſance, that ſhe ſhall not be removed, and that 
ſome of the women ſhall daily pen her. 2 Cre. 686. 


(0D) Baſtardy. 
(D. 1.) When it ſhall be pleaded. 


N a real action, where the demandant makes title as heir; 
as, in aiel cofinage, &c. the tenant may plead, that #: 
demandant is a baſtard, generally. Raſt. 29. 6. 
So, in a writ of entry. Raft. 279. 6. | 
So he may ſay, that ſuch an one, through whom the demandant 
claims, is a baſtard, Raft. 105, a. 
So, where the defendant makes title as heir, the plaintiff may, 
by his replication, ſay, that the defendant is a baflard. Raft. 314.6. 
15. 4. : 
bo the defendant may plead baſtardy ſpecially ; as, hat he wa 
zern before eſpouſals, and ſo a baſtard, 2 Ro 586. J. 20. 
Or, that he was born of a ſecond wife, living the firſt. 2 Rol. 586. 
J. 8. | 
So, that there was a divorce a vinculo, and ſo he is a baſtari, 
2 Rol. 586. . 37. 
To baſtardy pleaded, the plaintiff may reply, that he is Iii. 
mate, and not a baſtard, Raft. 29. ö. 
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(D. 2.) How tried, 


Special baſtardy ſhall be tried by the country. 2 Rel. 584 
J. 35. 586. J. 7, 20. 3 Le. 11. | | 
So, general baſtardy, where it is not directly in iſſue, 


2 Rel. 584. J. 31, 35+ 17. Vide Certificate, (A. 2.) O 
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Or, if it be alledged in a dead perſon, or a ſtranger to the 
action; for it is not reaſonable, that a man, not a party, ſhould 
de concluded by a peremptory trial. 2 Rel, 584. J. 25, 30. 

11. 2 
a. if it be alledged in an infant plaintiff, or defendant. 
2 Rel, 584. J. 38, 47. 586. 1.40. 

If it be pleaded in abatement. 2 Rol. 588. J. 12. 

So, in an action for ſlandering him with the name of baſtard, 
if the defendant juſtifies, ir ſhall be tried by the country. 


2 Rol. 586. J. 25. Hob. 179. | 
But regularly, general baſtardy ſhall be tried by the certificate 


of the ordinary. 2 Rol. 586. J. 5, 12. 1 Kal. 361. J. 30. Vide 


Certificate, (A. 1.) 
<p perſonal plea, as well as in a real, 2 Rol. 865. J. 30. 


1 Rel. 361. J. 45. 

If iſſue be joined upon baſtardy, before a writ to the biſhop for 
trial, proclamation ſhall be made in the fame court. 1 Nl. 361. 
. 35. Raft. 29. b. By the fl.g H. 6. 11, | 

And afterwards the iſſue ſhall be certified into the chancery, 
where proclamation ſhall be made once in every month for three 
months, whereby all perſons may have notice to attend the biſhop. 
By thef. 9 H. 6. 11. Raſt. 29. b. 1 Rol. 361. J. 35. 

And by the ſame ſtatute, the chancellor ſhall certify the ſame 
court of ſuch praclamations in chancery made, and thereupon a 
proclamation ſhall be made de novo in the ſame court, Raft. 29. 5. 
1 Rl. 361. J. 39. | 

And then a writ ſhall be directed to the biſhop to certify 
baſtard, or not. 1 Rol. 30 f. J. 31. Raft. 105. b. 

The biſhop cannot make a certificate of baſtardy, but upon the 
king's writ to him directed. 1 Rel. 361. J. 31. Vide Certificate, 
(A. 5.) 

And upon iſſue joined, and tranſmitted to him. 1 Nd. 361. 
41. 

The biſhop returns the writ with his certificate, 2 R-/. 592. 
. 20. Raft. 105. b. 

The certificate ought to be poſitive. Vide Pleader, (2 J. 10.) 

Yet if he certifies, that he is a baſtard, prout per inquiſtticnem 
nobis conftat, it is ſufficient. 2 Roh, 591. J. 47, Raſt. 105. b. 

he was born in lawful eſpouſals ; tho' he does not ſay 
expreſsly, that he was a mulier, 2 Rol. 591. J. 30, 40. 

So, if he ſays, that he was a baſtard; tho? he afterwards adds 
matter, which ſhews him to be a mulier. R. 2 Rel. 592. J. 35. 

The certificate muſt be under the ſeal of the ordinary, and not 
of his commiſſary, 1 Ro. 361. J. 52. 

And if it be in vacation, under the ſeal of the guardian of the 
ſpiritualties. 2 Rol. 592. J. 22. 


And the guardian cannot delegate the authority to another. 


R. 2 Rol. 592. J. 25. 
The certificate of the ordinary, in cafe of battardy, is ſinal. 


1 Rel, 302. AM. 


I 4 And 


119 


120 


leſs judgment be afterwards given. 1 Rol. 362. l. 33. 


. baſtard, 1 Kol. 362. I. 38. 


baſtard. 


none ſhall be baſtardized after his death, extends only to the cat 


% 
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And if the ordinary certify a man, who is a party to the iff, 
to be a baſtard, and there be judgment given upon it, it ſhall de 
peremptory to him forever. 1 Ru. 362. J. 20. 

And he can never have a writ to certify it again. 

Tho! it be in a perſonal, as well as in a real action. 1 Rl, 362, 
J. 25. 

But a certificate, that he is a mulier, is not peremptory; {4 
he may be a baſtard by the common law, tho' he be a mulier by 
the civil law. 1 Rol. 362. J. 5. 

So, if he be certified to be a baſtard, it is not peremptory, ws. 


Or, if the plaintiff afterwards be nonſuited. 1 Rel. 362, J. 3 
Otherwiſe, if the writ abates by the death of him who is found 


So, if a ſtranger be found a baſtard by the country, it is n 
remptory. 1 Rol. 362. J. 13. 
Baſtardy may be tried by the country, after the death of the 


So, after the death of the father and mother, tho' they co. 
habited as husband and wife in their life time ; for the rule, tha 


of baſtard ergne & mulier puiſue. R. 1 Sal. 120. 3 Leu. 410, 


E) When a Baſtard ſhall take an Eſtate, an 
when not. 


A Baſtard is nullius filius. Co. L. 123. a. 

But this applies only to the caſe of inheritances. 1 Ter 
Rep. 101.“ | 

And therefore, if land be limited 10 the ufe of a man for life, and 
afterwards to the eldeft ſon of H. A baſtard of B. tho he be the 
eldeſt ſon, ſhall not take the remainder. Vide Co. L. 3. ö. 

So, if it be limited zo the eldeſt fur of B. upon the body of C. l. 
gatten. Co. L. 3. ö. 2 Rol. 44. . 5. 


Or, to the eldeſt iſſue male of B. upon the body of C. be it legit 
mate, or illegitimate, Co. L. 3. b. | * 

Or, to the eldeſt iſſue male of B. upon the body of C. legitimate, « 8 
#egitimate, fo that it be reputed the eldeft iſſue of B. upon the body i 1 
C. for he cannot have a name by reputation at his birth; and if 1 
he does not take it at his birth, he never ſhall take it ; and there- 1 
fore a baſtard cannot take a remainder, limited before his birth, e 
Co. L. 3. b. Cro. El. 510. cont, in the ſame caſe. 2 Kal. 43, 0 
J. 45. Mo. 430. Vid. Hargrave's nates to Co. L. 3. ö. 1.* 10 

Tho' B. and C. intermarry aſter the baſtard born, whereby he 8 
is a mulier by the civil law. Co. L. 3. 6, Bs * 

So, if there be a grant 7 A. the ſon of B. and A. is a baſtard, it B 
will be void. 2 Rial. 43. JI. 0. 

80 a baſtard ſhall never take by deſcent. Vide Deſcent, (C. 12.) Wi... 

So, if a man covenant to ſtand ſeiſed 2 the uſe of his baſtard ſet 8 
it will be void without any expreſs conſideration; for the baſtad Nee. 
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is not his ſom but a ſtranger. R. Dy. 374. b. Co. L. 123. a. 
2 Rol. 785. J. 25. i : 

Tho! it ſays, in conſideration of love 1 B. ir reputed fon. R. 
2 Rol. 785. J. 30%. 5 us 1 

So, if the father had conveyed lands in chivalry to his baſtard, 
it was not void for the third part, within the ſtatute 32 H. 8. 1.; 
for a baſtard is not the ſon, or child of any one. R. Dy. 296. 6. 
313. b, 345+ 4. Co. L. 123. b. 78. a. 

But when a baſtard has obtained a name by reputation, he may 
take, by purchaſe, an eſtate granted to him by his name of re- 
putation. Co. L. Zo b. a TIT 

And therefore, if an eſtate be granted, or a remainder limited 70 
the ſon or iſſue of A. the baſtard ſhall take, when he is reputed by 
ſuch name. Co. L. 3 b. 2 Kal. 44. J. 5, 10. Adm. 1 Sid. 194. 

So, if the mother deviſe goods 10 all her children; a baſtard 
child ſhall take. M. 10. 

So, if the father do ſo; for he may take by deviſe, tho' not by 

t. 2, Mo. 10. 

A baſtard may purchaſe to him and his heirs generally, tho' he 

can have no heir, but the iſſue of his body. Co. L. 3. C. 


F ent offeſion of the Baſtard Eigne bind 
F) When the P gta aſtard Eigne binds 


O, if a baftard eigne, who is a mulier by the ſpiritual law, en- 

ters after the death of his father, and continues in poſſeſſion 
for his whole life, without interruption, and dies ſeiſed, and his 
ſon enters; by ſuch deſcent the mulier puiſue thall be bound for 
erer. Co. L. 244. | 

So, if the mulier enter upon the baſtard, who afterwards re- 
covers againſt the mulier in an aſſiſe, and dies ſeiſed; for, by the 
recovery, the interruption was avoided. Co. L. 245.6. 

So, if the baſtard die ſeiſed, and the mulier puiſne enter before 
the heir of the baſtard ; for the deſcent binds him, not the entry 
of the heir. Co. L. 244. a. | 

If the baſtard die ſeiſed, and his wife is afterwards endowed. 
Co 4. 244. a. 

So, if the baſtard eigne enter into religion. Co. L. 244. a. 

Tho the deſcent was of ſervices, reverſion, G c. Co. L. 244. a. 

Tho the mulier was a feme covert. Co. L. 244. a. 

Tho' the mulier puiſne was an infant at the time of the deſcent, 
CG. & 244. a, Dub. Pl. Cm. 372. as 

Or die, his wife privement enſcint, and then the baſtard dies 
ſeiſed. Co. L. 244. 4. | 

So, if the baftard eigne and mulier puiſne enter as parceners, and 
the baſtard ſiſter dies ſeiſed. Co. L. 244. 4. 

But if a baſtard, who is not a mulier by the ſpiritual law, en- 
. = dying ſeiſed, and a deſcent, do not bind the mulier puiſue. 
9 Ls 244, 5. 

So, if the king ſeizes for a contempt of the father, or upon an 
Plice which finds the mulier heir. O. L. 245. b. 4 
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So, if the mulier puiſne enter upon the baſtard, tho? he aft 
wards re- enter by diſſeiſin, and die ſeiſed. Co. L. 245. a, 

So, if the gu:udian of the mulier, or any by his commay 
enter. Co. L. 245. a. 

So, if the baſtard die, his wife privement enſient, and the nulim 
puiſue enter before the birth of the child. Co. L. 244. a. 

So, if the baſtard die without iſſue, and the lord by eſcheat en 
ters; for there muſt be a deſcent. Co. L. 244. 4. 

So an entry by the baflard eigne, a dying ſeiſed, and a deſcey 
of an eſtate tail do not bind the mulier puiſue. Co. L. 143. l. 


(G) Mhen a Baſtard ſhall be maintained. 
(G. 1.) By the Pariſh, | 


Y the . 18 El. 3. two juſtices of the peace (one g 

next to the pariſh church where a baſtard is born, ſhall tal 
order for the puniſhment of the mother, (who, by the — 7 Jac. 4, 
if the baſtard may be chargeable, c. ſhall be ſent, for a year, u 
the houſe of correction, and, for the ſecond offence, *till the find 
ſureties for her good behaviour, and of the reputed father, and 
for relief of the pariſh in part, or in all, and keeping of te 
baſtard, by charging the mother, or reputed father, with : 
weekly payment, Oc. 

But btb juſtices muſt be preſent at the ſame time and place, 
when a woman is examined and committed for not filiating i 
child. 2 Bl. Rep. 1017.* | 

Before this ſtatute, (and fince, where there is no order d 
juſtices,) the pariſh in which the baſtard was born without fraud, 
muſt maintain it till it gains a ſubſequent ſettlement. Per Jana 
. Bul. 349. Per two J. of affiſe. 2 Bul. 350. Acc. Ma 

4. 213. | 

But, if the inhabitants of B. remove à woman with child to 
the confines of 7. where ſhe has a baſtard, T. ſhall not maintan 
it, but B. for it was a fraud in the inhabitants of B. Per Jon, 
2 Bul. 349. 8 | 

If a woman with child be ſent by the pariſh of B. to, an houk 
of correction in T. and ſhe is there delivered of a baſtard, T. ſhal 
not maintain it, but B. | 

So, if the be ſent by order of two juſtices to T. as her laſt ſet- 
tlement, where ſhe has a baſtard, but the order, upon appeal to 
the quarter ſeſſions, is reverſed. R. 1 Sal. 121, 532, 

*If a woman with child of a baſtard be removed, and privately 
return, the ſettlement of the baſtard is where ſhe was ſent. 
Str. 476.“ 

»The baſtard of a certificate perſon is ſettled where born. 
Str. 1168, Bur. Set. Ca. 25, 187, 264.“ 

The mother of a baſtard may retain it with her till the aged 
ſeven years, tho ſettled in a different pariſh. Se. Ca. vol. 2 
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*But the pariſh in which It is ſettled muſt maintain it notwith- 
ſtanding» Caldecot 6. Doug . 7.5 ; ; . { 

[By fat. 13 G. 3. c. 82. baſtard born in lying-in hoſpital, 
ſhall be maintained by the mother's pariſh, which ſhall pay for 
removing mother and child thither, if within 20 miles. ] 


(G. 2.) By Order of Juſtices of Peace. 


By the F. 18 El. 3. an order for maintenance of a baſtard, 

muſt be by two juſtices next to the pariſh church where it is born, 
quorum unus,) Cc. a 22 

By the f. 3 Car. 4. juſtices of peace, in the ſeſſions, may do 
all that two juſtices could do by the /. 18 El. 3. 

And therefore now, the quarter ſeſſions may make an original 
order, as well as upon an appeal from an order of two juſtices 
and in both caſes the order of ſeſſions is final. R. Cro. Car. 341, 
350. 2 Bul. 355, Pridgeen, 2 Bul. 343. Ov. Car. 470. 
Jon. 330. | 
, An original order may be made at ſeſſions, and it is good tho' 
it does not ſhew defendant was ſummoned. Rex v. Cleg, M. 8 G. 
Str. 473-] *For it ſhall be preſumed he was, unleſs the contrary 


2 * 


pear 
15 is declared by the court, that by „at. 3 C. 4. the ſeſſions 


may proceed originally in caſes of baſtardy. Rex v. Reading, 


M.8 G. 2. B. R. H. 79. And again Rex v. Jeubin, T. 9 G. 2. 
B. R. H. 301. Doug. 632.“ 

[But if there is an order of two juſtices before, ſeſſions has no 
juriſdiction, but on appeal. Rex v. England, H. 8 G. Str. 503.] 
And it cannot be varied by the juſtices of aſſiſe, or other two 
juſtices of the peace, nor by B. R. unleſs where the order is not 
conformable to the ſtatute» R. Cro. Car. 471. Per Fones, 
2 Bul. 355. 1 Vent. 310. : 

By the „f. 6 Geo. 2. 31. if a ſingle woman be delivered, or de- 
clare herſelf with child of a baſtard, likely to be chargeable to a 
pariſh, or any extra-parochial place; and on oath, in writing, 
before one or more juſtices of the county, or corporation, charge 
any one of getting * with child, the juſtices, on application of 
any overſeer, may grant a warrant againſt the perſon charged, 
and ſhall commit ſim to gaol, or the houſe of correction, unleſs 
he give ſecurity to indemnify the pariſh, or a recognizance to 
abide the order of the next quarter, or general ſeſſions. 

*If a ſoldier be committed to priſon for diſobeying an order of 
baſtardy, till he find ſureties for performing it, he is not entitled 
to be diſcharged under the mutiny act; for the 63d clauſe which 
exempts ſoldiers: from arreſts in certain caſes is confined to civil 
ſuits, 2 Term Rep. 270.* 

Provided, if the woman die, marry, miſcarry, or be not with 
child, or no order be made within fix months after the delivery, 
Ec. he ſhall be diſcharged, Sc. 

But the quarter ſeſſions may vacate an order of two juſtices 
upon an appeal, and afterwards make a new order, tho' not with- 

$2.5 ; out 
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(8. 3.) 
What ſhall 
be a geod 
order. 
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out vacating the former order of two juſtices, Per Rel. 1 Med, , 
Sal. 475. 2 Bulſtr. 35 5. 

So, after vacating the former order of two juſtices, or 
an original application to the quarter ſeſſions, the court may ref 
the examination of the matter to two juſtices, and after their x, 
port, make an order. R. 2 Bul. 343. Per Twiſd. 1 Mad. 2k 
Cont. 1 Vent. 48. 

So a perſon, charged by order of two juſtices, can never x 
terwards be charged, if that order be diſcharged by the quart 
ſeſſions, 1 Vent. 48. 

The appeal muſt be at the next general ſeſſion ; for if the , 
der ſays, at the next general quarter ſeſſion, it is bad; for perhay 
the next quarter ſeſſion is not the next general ſeſſion. 1 Sid. 36, 
R. Sal. 480, 482, *Cro. Car. 341, 350.“ ; 

So, at the next general ſeſſions for the ſame diviſion. Per thre |, 


| Kelg. cont. 1 Sid. 149. . 


At the next ſeſſions after notice of the order. 1 Sid. 326. 

[By ,. 13 G. 3. c. 82. the officers of the pariſh of a woma 
brought to bed of a baſtard in a lying-in hoſpital, have power i 
apprehend reputed father, take ſecurity, puniſh parents, Cc. 2 
if child born in that pariſh. ] 

[The keeper, c. of lying-in hoſpital, ſhall carry women he. 
fore admitted, before a juſtice, to be examined on oath, whether 
married or ſingle; if unfit to be carried then, to take her as ſoo 
as recovered; unleſs ſhe brings an affidavit, ſworn, by her befor 

a juſtice, that ſhe is married or ſingle.] 

[When a woman is delivered of a baſtard in a lying-in hoſpital 
the keeper, &c. thall give notice four days before her {charge 
to the overſeers of the pariſh where the hoſpital ſtands, who ſhal 
carry her before a juſtice to be examined as to her ſettlement; i 
ſhe is not well enough, he ſhall ſtay till further notice. Keeper 
may detain woman till well enough, and till examined, but 1 
longer than fix weeks without her conſent. ] 


An order for maintenance of a baſtard, muſt be made by tw 


Juſtices, (quorum unus.) 1 Sid. 222. K. Sal. 477. 


[There muſt be quorum unus, even by juſtices in a borough, 
Rex v. Heſlop, P. 7 G. 2. Str. 974+] 

The order muſt expreſs that — baſtard was born in the parih 
to which the relief is given. Rex v. Butcher, T. 7 G. Str. 437 

[It is not ſufficient, that it is alledged, in the complaint, where 
the child was born, there muſt be an adjudication of it by th 
juſtices, or appear by their words. Rex. v. Gedfrey, P. 10 C 
2 Ld. Raym. 1363.] | 

[If the order ſays the woman was delivered of a child baptized 
the pariſh of A. it ſhall be underſtood to be born there. R. 
Moravia, HP. 15 G. 2. Str. 1166.] 

It muſt expreſs the name and the ſex. Rex v. England, H. 
8 G. Str. 503. ] ' 

It muſt ſhew, that the child is a baſtard, and likely to be! 
charge to the pariſh, R. 1 Vent. 37. Cont. Sal. 475. 


At 
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At leaſt by words tantamount, which are ſuſficient; as, if it 
ſays, to pay / much expended by the pariſh. 1 Vent. 37. 

If a woman have an husband beyond fea, it ought to ſhew, that 
the husband was abſent for the whole time. R. 1 Sal. 122. 

It muſt make an adjudication, that ſuch a one is the putative 
father, Semb. 1 Sid. 363. 

*And if it run “ whereas it hath appeared to us,” &c. with- 
out an expreſs adjudication, that the perſon charged is the puta- 
tive father, it is void. Doug. 662.* 


An order made on oath of the mother (a married woman) 


only, is bad. Hide A, ante.] 

{If the order {tates, that the husband had been abſent fix years, 
and during his abſence A. had carnal knowledge of the wife, and 
therefore they adjudge him the putative father; it is bad, for 
that is not a ſuſficient reaſon, Rex ve Brewn, T. 2 G. 2. 
Sir, 811. 

[Two Yee cannot acquit a man charged with being the 
father of a baſtard, tho' the ſeſſions may. Rex v. Jenkins, T. 
96. 2. Str, 1050. B. R. H. gor.] 

(If defendant is diſcharged on appeal, he cannot be charged 
by a new order. Rex v. Tenant, M. 13 G. Str. 716. Lord 
Raym. 1423+] 

And both the juſtices mult make the examination, and adju- 
dication. N. 1 Sal. 122, 478. 

It muſt give relief weekly, as the ſtatute ſpeaks; ſor ſo much 
er enanth, is bad. 1 Sid. 222. 

It mult give a reaſonable relief; and therefore 2 d. per week, 
unleſs it be in part only, is bad. 1 Sid. 363. 

[An order to pay ſo much a week till the child is nine years 


Kr. 788.] 

The relief ought to continue only while the baſtard continues 
hargeable : and therefore, "till the baſiard be fourteen, is bad; for 
the father may maintain it. 1 Sid. 222. Per Twiſt. 1 20. 
. 1 Vent. 48. R. 1 Sal. 121, 478, 480. ©, 1 Vent. 336. 

Or, *till the baſtard, by his labour, maintains himſelf. 1 Vent. 210, 
80, if an order be, to pay a ſum in groſs. 1 Vent. 336. unleſs 
tbe for charges expended, 1 Sid. 326. Sal. 124. 

Or, for the maintenance of two baſtards z for one of them 
ay die. P. 3 W. & M. 


be pariſh, 1 Pent. 210. 
wo to give ſuch ſecurity, as the churchwardens ſhall think fit. 
Id. 222, 
it muſt direct the ſecurity in the disjunctive, viz. #9 perform 
- | _ or appear at the next ſiſfent, and ebey the order there, 
4. 343. f 
And if the putative ſather reſuſe ſuch ſecurity, one of the two 
ces or the ſeſſions, upon an original order made there, tho 
7 N an appeal, may commit him. 2 Bu. 341, 343 
Ws 122. 
The 


Nd, if he ſo long live, is good. MRex v. Street, H. 1 G. 2. 


Or, to pay the charge of the midwife z unleſs it be ſatisfied by : 
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The putative father ought to be ſummoned before the orde 
made. 2 Mod. Ca. 4» 

[If the putative father being ſummoned does not attend, th, 
Juſtice need not hear any evidence for him, and B. R. never a. 


| lows exceptions to ſuch order unleſs the * attends in perſon, 


Rex v. Mal, P. 8G. 2. B. R. H. 112. 
But an order may be, to pay ſo much weekly to the overſeer, 


R. Sal. 122. 


To pay a ſum in groſs for the charges of the midwife, c 
maintenance, before expended by the pariſh. 1 Sid, 326, 
Sal. 124. X. 2 Mod. Ca. 4. 

The ſeſſions, upon an appeal, may repeal or confirm the order 
of two juſtices: 

Or, if it be not conformable to the authority given to juſtice 
of peace by the ſtatute, it may be quaſhed, being removed into 
B. R. by certiorari. 

[Seſſions order to maintain a baſtard, not ſetting forth that i 
was born in the county, ſhall be quaſhed, but the court will bind 


over defendant to appear at ſeſſions. Rex v. Green, P. 


10 G. 2. B. R. H. 364.] 
So it may be quaſhed for part, and affirmed for the reſidue, 


K. Cro. Car. 471. K. 1 Sid. 150. 


But it ſhall not be quaſhed, till ſecurity given by the party, b 
appear at the next ſeſſions of the peace, where the court may 
make another order upon him. R. Sal. 477, 478. 

Therefore defendant muſt appear in court, when an order df 
baſtardy is quaſned. 1 Bl. Rep. 198.“ 

If an order to pay ſo much per «*veeb, by the quarter ſeſſion, 
is removed into B. R. and confirmed, and defendant does not pay, 
it is a contempt, and court will grant attachment. Rex v. Hu 
land, M. 9 G. B. R. H. 160.] 

A perſon ſuſpected as the father of a baſtard, may be bound 
to good behaviour after, or before the birth, and before an order 
againſt him. Dalt. 39. 

By the /. 7 Fac. g. the juſtices of peace may commit the no- 
ther of a baſtard, which may be chargeable to the pariſh, to the 
houſe of correction for a year; and if ſhe offend again, then dil 
ſhe find ſureties for hcr good behaviour. 

But ſhe ſhall not be committed for life, or if the baſtard is net 
a charge to the pariſh, nor for the ſecond offence, before con- 
viction for the firſt. X. Cro. Car. 471. 2 Bul. 349. 

By the /. 14 Car. 2. 12. f. 19. if the mother, or putative fi- 
ther leave the baſtard upon the pariſh, the churchwardens and 
overſeers may ſeize his, or her goods, and rents of lands, by or- 
der of two juſtices confirmed at the ſeſſions, and may fell ſuch 


goods for relief of the pariſh, 


[An order, committing a woman to houſe of correction for n0! 
obeying order “ to pay 8 d. per week to maintain her baſtard 
long as chargeable to pariſh,” there to remain 'till ſhe gives ſur. 
ty to perform, or elſe to appear, Oc. or be otherwiſe diſcharge 


by 
* 
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| rſe of law; is good tho the woman is married ſince the 
32 born, but before the order to maintain it. Rex v. 


Tyler, P. 5 G. 3. 3 B. M. 1679. J 


—— * 
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ATT II L I. 


(A) Battel. 
(A. 1.) Trial by it; when allowed. 


RIAL by battle was allowed by many of the Northern 
nations. Dug. Or. Jud. 65. 

And now, in an appeal of death, the defendant may join iſſue 
by combat. Vide Cro. El. 6g. Vide Appeal, (G. 8.) 

And tho' one of them pleads to the country, the other defendant 
may join iſſue by battle. R. Dy. 120. a. 

50, upon an accuſation in the court of chivalry, the defendant 
miy join iſſue by battle. Dug. Or. Jud. 76. 2 Ruſh, 113, 
114, Co. | 
After iſſue joined by battle, if combat becomes impoſſible by 
the act of God, or default of the appellant, the appellee Mall be 
acquitted. 3 Inf. 159. 

As,-if the appellant become blind; for then he ſhall be diſ- 
harged from the battle. 3 Int. 158, 159. 

But it is not a cauſe for refuſal of trial by battle after iſſue 
joined, and the champions allowed, and ſurety given for appear- 
ance at a day to which the court is adjourned, that upon ex- 
pmination it appears, the champions are hired, X. per F. 


Ruſh, 790. 


(A. 2.) In a Writ of Right. 
In a writ of right, if the tenant wage battle upon the mere 


per perſon ; for then judgment ſhould not be given if one be 
illed, for the writ + Ac but it muſt be by their champions, 
D. 301, b. Vide in Droit, (C. 5.) 
And the champion muſt be a free man. 
If the champion, after battle waged, be diſabled by blindneſs, 
c he ſhall be diſcharged. 3 If. 158. 


(A. 3.) Trial by the Grand Aſſiſe. 


If the miſe is joined upon the mere right, which muſt be tried 

7 grand aſſiſe of 16 -, defendant cannot plead 

a7 other plc (is a fine and non- claim) which is to be tried by a 

ury of 12, but {by conſent) the tenant may give the fine, a7 
| an 


icht, it muſt not be done by the demandant, or tenant, in pro- 
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and the demandant, that the parties to the fine had nothing in ie 
premiſes, &c. in evidence. Tyſen v. Clarke, P. 13 G. 3. 3 iI 
If the #j/e be joined in a writ of right, to be tried by the — 
aſſiſe, the demandant muſt ſue out a writ to ſummon four knight 
to elect the grand aſſiſe. Vide Droit, (C. 5.) 

The four knights appearing, gladiis cincti, muſt return in 1 


pannel, the names of 20 others, with themſelves ; and ther. 


upon a venire facias ſhall be awarded againſt the patties 
1 Leo. 303. | | | 

The demandant, and tenant ſhall be preſent with the fox 
knights, when they make their return, to make their challen 
if neceſſary ; for, after their return, no challenge lies to th 
polls. bid. 

At the day of return, the four knights, and twelve others d 
the pannel ſtall be ſworn, to try the iſſue: 1 Lev. 303; Th 
four knights are ſworn to fay, which has the better right 
and afterwards the other jurors are ſworn generally, as in other 
actions. 3 Leo. 162. 8 

After iiſue joined, the champions find mainpernors for ther 
appearance at the day fixed. Dy. 301. 5. ; 

And then they muſt appear with bare heads, bare legs, al 
bare arms from the elbow, introduced by two knights. hid, 

At the place fixed for their appcarance, the court ſits upon: 
bench, with a bar for the ſerjeants. Bid. 

If the demandant does not appear, there ſhall be final juds 


ment againſt him. Dy, 301. 5. Vide Droit, (C. 6.) 


(B) Duel. 


UT a duel without authority of law, is puniſhable as bs 
micide, if death enſues, | 
* So, if death do not enſue, the engagement was puniſhed h 
cenſure in the ſtar-chamber, and the patty ſhall be fined and in- 
priſoned, and bound to his good behaviour. 3 Inf: 157, 8. 

So the challenge was puniſhable in the ſtar chamber 
3 Inft. 158. =. | 

And it will be a breach of the peace, if it be made by wort, 
meſſage, or writing. 3 Inf. 158. 

So, if a ſheriff, juſtice of peace, conſtable, or other pen: 
officer, ſee a duel, or affray, he ought to endeavour to part, and 
apprehend the parties, otherwiſe K ſhall be fined and in 
priſoned. 3 1nft. 158. | 

So, if he prays aſſiſtance of any who are preſent, and they rt 
fuſe, they ſhall be fined and impriſoned. 3 Inf. 158. 

So every by-ſtander, tho' he be not an officer, may endeavor 
to part them, and ſhall have a remedy, by action, if he be ſtrud, 
or hurt in his endeavour. 3 1. 158. 

If any be killed, or thrown down as dead in ſuch affray, ei] 
by-ſtander ought to endeavour the apprehending of the offendc) 
otherwiſe he thall be fined and impriſoned. 3 I»/t. 158. 


B AT 


r 


(a) Battery; what ſhall be. 
Battery may be upon the perſon of a man, by ſtriking 


him with an hand, or ſome inſtrument. 
4 fertiori if he wounds him. 


So if a man thruſt or puſh another in anger. Per Holt. Med. 


CG. 149. 

Or hold him by his arm, 

Or ſpit in his face. R. Med. Ca. 172. 

80 it he ſtrike a horſe upon which the party rode, whereby he 
is thrown. 1 Med. 24. R. Jon. 444. 

If in a ſtruggle for the way, or other conteſt, he touch him, 
Med. Ca. 149. | 

If a man ſtrike a ſeme covert, the husband and wife may main« 
tain treſpaſs for this battery. | 

So the husband alone, for a battery, per quad conſortium uxoris 
amifit, 2 Rol. 556. J. 40. 

Or for a menace and battery of the wife, per quod negotia ſua 
infella remanebant. R. 2 Rol. 5 56. J. 45. 

But it is not a battery, if a man deliver a ſulpæna to another. 
R. 2 Rol. 546. J. 11. | 

If he comes in aid of an officer, who has a warrant againſt A. 
and lays his hand upon A. and ſays to the officer, This is the man. 
R. 2 Rel. 546. J. 7. | 

50 a battery is excuſed by inevitable neceſſity : As if a ſoldier, 
in muſter, diſcharge his gun, and another go croſs, whereby he 
* and againſt his will hurts him. 2 Rel. 548. G. Hob. 134. 
R. Mo. 864. 

Otherwiſe if it does not appear to be inevitable, and without 
ay neglect in the party. R. 2 Rol. 548. G. Hob. 134. R. 
Mo, 864. 

So a battery may be juſtified in his own defence. 

Or, for defence of his wife, ſervant, or maſter. 
2 Ru. 546. D. 

And that upon the firſt aſſault, before a ſtroke given. 
2 Rl. 547. I. 37. 

If he cannot otherwiſe eſcape; for he ought to go as far from 
him as he can. 2 Rol. 547. J. 35. 

8 for defence of his goods: As if a man will take my money. 
2 Kits 549. J. 7, lo. 

{ Or beaſts which are diſtrained damage-feoſant. 1 Rol. 549. 
12. 

Or for defence of his poſſeſſion : As if another enter his houſe. 
R. 2 Rel. 548. J. 25, 43. 

Or for correction of his ſon. 2 Rol. 546. 

So if a man reſiſt a parker. R. upon the ff. 21 Ed. 1. de Ma- 
bf. in Parcis, 2 Rol. 548. J. 32. 
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Otherwiſe if he does not reſiſt. R. 2 Rol. 548. J. zo. 

So it is a juſtification of a battery, if any apprehend a criminal, f 
to bring him to juſtice. 2 Rel. 546. J. 30. 5 

Or if a man hold another to reſtrain him from miſchief, 2 | 
2 Rol. 5 46. J. 40. | 

But a man cannot juſtify a battery, for diſturbance in buildins 
a booth. 2 Rol. 548. J. 40. p 
Nor a battery with wounding, in defence of his poſſeſſion, 
2 Rol. 548. J. 35. 

Nor a battery by throwing ſtones molliter againſt a treſpaſei 
R. 2 Rol. 548. J. 45. 


(B) What ſhall be a Mayhem. 


UT if a man wound another, per quod redditur im. 
lis ad pugnandum, it ſhall be a mayhem. Co. L. 126 
b. 288. as : 
As if he cut off his hand or leg. H. P. C. 133. Co. Ent. 52.6 
Co. L. 288. a. 
Or if he break his leg. 2 Inf. 313. Hard. 408. 
If he cut the veins and ſinews, whereby the party loſes the ui 
of his fingers. 1 Leo. 318. Co. Ent. 5 2. a. 
Or cut off his thumb or any of his fingers. 1 Lev. 139. . 
L. 288. a. 
Or ſtrike off his arm. id. 
Or if he does any thing whereby he loſes the uſe of any ſud 
member. Hid. 
So if virilia alterius abſcindit, aut caſtravit. 3 Inſt. 63, 118. 
So if he beat out his teeth. H. P. C. 133. Dub. 2 R. 3. 13. 
Co. I. 288. a. 
If he cut him acroſs the noſe, whereby he loſes his ſmelling, 
Dub. 2 R. 3. 13. 6. | 
So-if he put out his eye. Co. L. 288. a. 
If he break his ſkull. Bid. 


But cutting of an ear is no mayhem, H. 133. ( 

Mayhem is juſtified in defence of his life, 2 Kal. 547 1 
J. 40. 

Or member. Co. Eut. 52. x 

| | 2R 

(c) What only an Aſſault. 8 

: Reg, 

FF a man ſtrike at another, and do not touch him, it is no bat B 

tery, but it will be an aſſault. 2 Rol. 545. I. 45. duri 

So if he lift up his weapon to ſtrike, but does not. kW. 2: 

I Vent. 256. D. 1 Sal, 79. © 


If he throws ſtones, water, or other liquor upon lin. 
Reg. 108. b. | 
So if he ſurround his houſe with intent to beat him. 

If he uſe menacing words to him in his preſence, whereby he 
dares not ſtay in the town, 2 Rel. 545. J. 41. k 


ATT E N T. 
As if he threaten that he will cut off his arm, Cc. 
for a threat ſeems to amount to an aſſault. 2 Rel. 545. J. 20. 


o. 
15 oO hold him by his arm. 2 Rl. 545. J. 23. 
Or deliver a /ubpena to him. 2 Rl. 545. J. 47. 
But it is no affault, if a man ſpeak menacing or provoking 
words againſt another in his abſence. 

Or ſtrike at him at ſuch a diſtance that he cannot touch him, 
or put him in fear. 

Or in order to reſtrain him from a miſchief to himſelf: As to 
hold one by his arm, who would ſtop his water, throw down his 


booth, c. 2 Rol. 547. J. 13, 15. 
Or from miſchief to another: As him that excites a dog againſt 


another. 2 Ral. 546. J. 41. 

A man in a paſſion, &c. 2 Rel. 546. J. 27. 

So if he aſſault another for decency: As if a church- 
warden take an hat from a man's head in a church. R. 
I Sand. I 4s : 

If the plaintiff declares for an aſſault and battery, he may re- 
cover for his aſſault only, tho' the declaration cannot be ſingly for 
the aſſault, Kit. 38. a. 


(D) ©1 a Threat, &c. 


80 treſpaſs lies, if a man threaten another with his life and 
members, ita quad ad propria venire non audet. Reg. 104. b. 

2 Nel. 545. J. 41. | 

Or threaten to pull down his houſe, quouſgue finem fecerit, 
Reg 108. 

Ur if he ſays, that he will cut off his arm, &c. 2 Rel. 545. 
. 25. 

That if he call him traitor, he will defend himſelf upon 
his body, and kill rather than he will be killed. 2 Rol. 545. 
„ 

Or will defend himſelf during the life of one of them. 
2 Rol. 545. J. 30. 

So if he ſays, that if he come out of the church, Cc. and ſpeak 
lo, he will beat him, &'c. 2 Rol. 545. J. 37. 

So if he threaten a battery, unleſs he ceaſe a ſuit againſt him. 
9" (ug J. 35. 

e 90 if he attempt per inſidias ad interficiendum, vel mayhemandum. 
i, IO2, . 0 
But it is no threat to ſay, that he will deſend himſelf 

e. the life of one of them, according to law. 2 Rol. 547. 

20. 

So a threat is not a treſpaſs, if no inconvenience enſues, 


(E) 
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(E) Remedy. 
(E. 1.) By Action. 


F OR a threat, aſſault, battery, or mayhem, the party y 

have a remedy by action of treſpaſs, quare minas impſuit i 
qued, Ee. Lut. 1428. 

Quare in ipſum inſultum fecit & ipſum verberavit, c. F. . 


B. 86. J. 
And ſuch is the form, tho' he does not wound him. F. y bu 
B. 86. K. fer 


Duare in ipſum inſultum fecit, verberavit, vulneravit, & in. 
ſenavit, Cc. F. N. B. 86. K. | 

Duare cepit, umpriſonavit, & in priſona quouſque finem, Ec. fo 
ciſſet, detinuit. F. N. B. 86. K. 

As to the declaration in treſpaſs, for battery, c. and the plex 
to it. Vide in Pleader, (3 M. 3, &c. 11, &c. 15, &c.) 


(E. 2.) By Indictment. 


So mayhem is the greateſt offence under felony. G. 
L. 127. 6. 

So for a mayhem a man be indicted, fined and ranſomed. C, 
L. 127. a. be 3 Inſt. 63. 

'Tho' the mayhem be done by himſelf. G. J.. 127. b. 
Tho' the perſon be his villein, who cannot maintain an aCtian 
for it againſt his lord. Co. L. 127. a. 

90 an indictment lies for an aſſault, battery, or impriſonment 
of a ſubject. | 


(E. 3.) When the Damages ſhall be increaſed for : 
Mayhem. 


[It is diſcretionary in the court, whether to increaſe the 
Lamages or not; and they will take into conſideration the prove 
cation given by the plaintiff Brown v. Seymour, H. 16 C. 2. 
Will. 5.) 

If the declaration mention a mayhem, the court upon view d 
the mayhem, may increaſe the damages given by the jun. 

1 Rol. 572. J. 10, 15. R. 1 Lo. 139. 
Thoꝰ the particular part in which the mayhem was, be not {pe 
cified. R. Hard. 408. | 

So in battery, where the manner of the battery is deſcriv*%, 
the court upon view may increaſe the damages. Per Ha 
Hard. 408. 

So the court may increaſe damages, upon view and examina 

tion of witneſſes, where the declaration is general 9 maihens- 
. vit, without making any deſcription of the mayhem, if the ju 
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of aſſiſe certify the particulars of the mayhem, or be in court, and 
afirm, that the particulars now proved, were given in evidence 
at the trial. I Sid. 108. 

[On view of party who had almoſt loſt his ſight, and exa- 
mination of a ſurgeon, damages increaſed from 11 J. to 50/7, 
Barnes 1 53+] l : 

But where the declaration does not mention a mayhem, nor 
deſcribe the manner of the battery, the court cannot increaſe the 
damages upon view. Hard. 408. | 

So if the mayhem was not the act of the defendant directly, 
but by an horſe, after the plaintiff was thrown down by the de- 
ſendant. R. 1 Sid. 433. ö 

Or by a gun, which the defendant let off, and which maimed 
the plaintiff againſt his will. R. 1 Sid. 108. 

So if the declaration be general quad maibemavit, without de- 
ſeribing how, and the judge does not certify it. 1 Sid. 108. 


(E. 4.) By Appeal. 


So he may proſecute his appeal of mayhem. Han. Ent. 270, 


Co. Ent. 50. Co 
And the writ of appeal and indictment ſhall ſay, qued felonice 


mayb:mavits 3 Inſt. 63, 118. 
To an appeal of mayhem, the defendant may plead Net guilty, 
an, 271. 
So if he did it /e defendendo, he may plead in bar, ſen aſſault de- 
wſne, Han. 271, 277. Co. Ent. 52. 
And he mult plead it; for he cannot give it in evidence upon 
Net guilty. 2 Lift. 316. 
So the defendant may plead a releaſe of the mayhem. 
Or of all actions perſonal ; for the damages only are recovered 
n ſuch appeal. Lit. S. 502. 
So the defendant may plead 20 J. or other ſum given in ſatis- 
action. Han. 274. : 
A recovery in treſpaſs for the ſame mayhem. Co. 
ut, 50. b. 
» 


BEACONS. 
Vide Navigation, (H). 


BEASTS. 
Jide Chaſe, (E.—F.)—Diſmes, (H. 5, &c.) 
B EAU-PLEAD ER. 
Vide Prerogative, (D. 52.) 
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King's Bench. 
Vide Courts, (B. 1, &c.)—Pleader, (C. 3, 8, &c.—3 B. 3) 


Common Bench. 
Vide Courts, (C. 1, &c.)—Pleader, (C. 4, 11, &ec.—3 B. 2,) 
B E RW I C K. 
Vide Scotland, (B.) 


„ . 
| Vide Aſfiſe, (D.) 


B IE NS. 


(A) Goods and Chattels. 
(A. 1.) Real. 


L. 118. 6. 
attels real are ſuch as concern a real eſtate; as a term in 
years. Co. L. 118. 6. 
The guardianſhip of a ward. Of. Ext. 7 
Whether it belong to one by tenure, of — allgament of hin 
of whom the lands are holden. id. 
A villein in groſs for a term of years. Of, Exr. 75. 
The intereſt of a tenant by ſtatute ſtaple, merchant, or el! 
Co. L. 118. 6. 
The grant of the next avoidance. Of. Ex,. 76. 
The year, day, and waſte, where any one is attainted of felony, 
Of. Exr. 1 


G OODS and chattels are real or perſonal. 0 
h 


(A. 2.) Perſonal. 


Chattels perſonal are cattle, houſchold ſtuff, &c, Co. L. 118.6 


Of. Exr, 795 8 1. 
All fowls tame or 1 Off. Exr, 81. 


So deer, cones, c. tame. Hid. 
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go fiſh in a trunk, & c. Co. L. 8. a, OF. Exr. 81. 
So tithes ſevered from the nine parts. OF. Exr. 85, 86. 

So trees ſold, or reſerved upon a ſale and emblements. Vid 
fot, (G. I, 2,—H.) 

But the inheritance, or freehold of lands or tenements, is not 
comprehended under goods and chattels, Co. L. 118.6. 

Yet inheritances in the plantations are chattels for payment of 
debts. R. 2 Vent. 358. Fide in Aſets, (C). 

A grant from the king of 1000 /. per ann. out of the four and 
an half per cent. Barbadees duty, with collateral ſecurity for pay- 
ment out of other revenue, is a mere perſonal annuity, having no 
relation to lands or tenements, nor partaking of the nature of a 


rent, but is deſcendible to heirs. E. Stafford. v. Bulleley, H. 1750. 
2 Vezey 170. 


(B) What go to the Heir. 


Gees and chattels annexed to the freehold go to the 
heir, and not to the executor or adminiſtrator: As the 
glaſs in a window; the doors and locks of an houſe, Off. Exr. 86. 
21 H. 7. 26. 6. 4 Co. 63. 6. Be 

So the pales, poſts, and rails for an incloſure. 12 H. 7. 26. 6. 

So furnaces, coppers, &c. fixed to the freehold. X. 
21 H. 7. 26. b. R. 20 H. 7. 13. b. unleſs they are ſevered in the 
life-time of the teſtator. Semb. 1 Sal. 368, Vide in Execution, 
(C. 4.) in Waſte, D. 2.) | 

So wainſcot fixed to an houſe. 4 Co. 64. a. 

So pictures, glaſſes, &c. fixed inſtead of wainſcot. 
2 Ver. 508. 

50 millſtones, &c. fixed to a mill. . 

do a term for years to attend the inheritance does not go to the 
executor, but to the heir. R. 2 Ca. Ch. 156. 160. 

So deer in a park, conies in a warren, and doves in a dove- 
houſe, go with the inheritance to the heir. Co. L. 8. a. 1 Rol. 916. 
. 50. | 

So fiſh in a pond, or piſcary. Co. L. 8. a. R. Ow. 20. 
Rel. 916. J. 45. ö | 

90 apples, and other fruits growing at the death of the anceſ- 
tor. Off, Ex”. 84. | 

So roots, &c, within the ſoil. OF. Exr. 89. 

So a coat-armour, pennons, tombſtone, and monuments in a 
church, in honour of the anceſtor. G. L. 18. 6. 

So charters, deeds, and other evidences of lands, with the 
cheſts in which they are preſerved. Vide in Charters. 

So by cuſtom, goods and chattels may go as heir-/ooms with tlie 
houſe to the heir. G. L. 185. b. 18. 5. 

: And ſuch heir-looms cannot be deviſed to defeat the heir. Co. 

185. b, 

As the antient jewels of the crown. G. L. 18. ö. 
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The beſt bed, table, pot, pan, cart, or other dead chattel 
moveable, Co. L. 18. b. | 

An antient horn, where the tenure of the land is by cornage, 
1 Ver. 273. 

A caroome, or licenſe by the mayor, to have a cart in Longy, 
Semb. 2 Ver. 83. | 

What goods to the wife as paraphernalia, Vide in Baron an 
Feme, (F. 3.) 

[If a copyhold is burnt down, and money collected for rebuild. 
ing it, lodged in the hands of guardian of tenant in tail, who dies 
under age, the money ſhall go to the heir, both becauſe of the in. 
tail, and becauſe it was copyhold ; but allowance ſhall be made 
to his perſonal repreſentative for the amount of intereſt of the 
ſum loſt, for ſo long as the infant lived. Rook v. Warth, P. 1156, 
1 Vezey 460. ] 
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(C) What go to the Executoꝛ o2 Adminiſtratoz, 
BY! generally all goods and chattels, real and perſonal, go 


to the executor or adminiſtrator. G. L. 388. 4. Vide ants 
(A. 1, 2.) —Aſets. (C). 

Hangings, tapeſtry, and iron backs to chimnies, belong to the 
executor. Harvey v. Harvey, M. 14 G. 2. Sir. 1141.) 

[If an executor in truſt for an infant changes an eſtate for 
years into an eſtate for lives, and the infant dies inteſtate, th: 
leaſe ſhall go to his adminiſtrator, not his heir. Witter v. Witter, 
H. 1730. 3 P. W. 99.] 

[The rents of an eſtate defcended, belonged to poſthu- 
mous . ſon only from his birth. Baſſet v. Baſſet, M. 1743. 
3 Atkyns 203.] | 

[If a debt is owing to A. and in ſatisfaction of it his debtor 
grants him an annuity on lands for his own life, and redeemable; 
this annuity is part of A's perſonal eſtate.» Longuet v. Scawen, 
H. 1749. 1 Vexey 402, ] 

So ſtatutes, recognizances, obligations, and other ſecurities 
for money. Vide Off. Ex”. go. 

So a captive or priſoner taken in war. Vide OF. Exr. 79, 90. 

So all chattels of a corporation ſole, as a biſhop, parſon, Cs. 
go to his executor or adminiſtrator, and not to his ſucceſſor, . 
4 Co. 65. a. 1 Rol. 515. L. | 

Chattels in action, as well as in poſſeſſion. 4 Cz. 65. a. 

Whether ſuch corporation ſole be created by charter, or pre- 
ſcription. © 4 Co. 56. a. 

So if the chattle be granted 4% him and his ſucceſſors : As if 2 
term for years be granted to a biſhop and his ſucceſſors ; his exe- 
cutor or adminiſtrator ſhall have it. 1 N.. 515. J. 5. G 
Lit. 9. a. 46. b. 388. a. | 

If an obligation or other ſpecialty, be made to him and his 
ſucceſſors, - Dy. 48. a, 1 
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But chattels given to a corporation aggregate, as to a mayor 
and commonalty, dean and chapter, Sc. go in ſucceſſion, X. 
4 C6. 65. 4. Vide in Franchiſes, (F. 16). 

8o by cuſtom, a corporation ſole may take goods and 
chattels in ſucceſſion; as the chamberlain of Landen. R. 


Co. 65. 
. 80 if "the preſident of the college of phyſicians recover in debt 
for praQtifing without licenſe, his ſucceſſor ſhall have a ſcire facias 
upon it. R. 1 Rel. 515. J. 20. 

80 if a manor, to which an advowſon is appendant, be held of 
the king, and after avoidance the tenant dies; the king ſhall pre- 
ſent by his prerogative, and not the executor or adminiſtrator of 


the tenant. G. L. 388. a. 
So if the biſhop dies after avoidance. G. TL. 388. a. 


D) Pyzoperty of Goods; how veſted. 
(D. 1.) By Succeſſion. 
T HE property of goods and chattels, which go to the exe- 


cutor or adminiſtrator, immediately upon the death of the 
teſtator, veſts in them. Tide in Adminiſtraticn, (B. 10.) 
50 the property of goods, which go to the wife as her parapher- 
nala. Vide in Baron and Feme, (F. 3.) 
So the property of goods which go to the heir. 


(D. 2.) By Grant. 
So if a man grant all his goods, the property veſts in the 


grantee, e 
1 And the grant may be made without deed. Pert. Grant, 
ects 57. 

If he grant mnia bona & catalla ſua, all his goods and chattels, 
real and perſonal, paſs. 2 Rol. 58. J. 17. 

; So if he grant bona ſua, without ſaying omnia. 2 Rol. 58. 
1. 

And by ſuch grant of all his goods and chattels, a term for 
jears which he has in right of his wife, paſſes. R. 2 Rol. 58. 
. 19. 1 

50 goods which he has as executor. R. 2 Rol. 58. J. 21. 
4 Le. 22. R. 1 Leo. 263. : 

So an intereſſe termini, tho he adds bona in cuſladid ſud, R. 
2 Cro, 60, or omnia tunc bona ſua, R. 3 Leo. 153. 

So if he grant omnia bona & catalla ſua, and deliver ſeiſin of 
goods, which his wife had as executrix or adminiſtratrix, the 
goods which his wife had, paſs. Semb. 2 Rol. 58. J. 25. 

90 by ſuch grant, a term, which he had by an extent upon a 
ſtatute merchant, paſſes, 2 Rol. 58. J. 32. 

50 a bond and ſtatute, viz. the parchment and paper, paſs. 
2 Rel, 58, l. 10. Vide Aſfegnment, (C. 1.) : 
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So by a grant of all his goods and chattels, moveable and immo 
ble, within ſuch a park, a leaſe for years, of pawnage in the fas 
park, paſſes. 3 Leo. 19. | 

So by a grant of all his goods and chattels being in ſuch an Gouſe, 1 
mw for years of the houſe, as well as the goods in it, paſſes, 
3 Teo. 19. 

But by a grant of all goods and chattels, trees growing do not 


| paſs. 2 Rol. 58. I. 5. 


Nor charters which concern the land. 2 Rol. 58. J. 12, 

Nor the cheſt in which the charters are preſerved. 2 Ra. 5, 
J. 15. 

[A parol gift without ſome act of delivery, will not alter the 
property, and ſuch act is neceſſary to eſtabliſh a donatio cauſa wr. 
FIT N. Smith Vs Smith, H. 7 G. 2. Str. 955.4 


By Deviſe. 
% J ide Deviſe. 
By Pledge. 


When the property of goods veſts by pledge, &c. Vide in 
Mortgage, (A.) 


(D. 3.) By Sale. 


So if a man ſells his goods to another, the property veſts in the 
vendee. 

Tho' he ſuffers them to be in poſſeſſion of the vendor, Pil. 
Grant, ſect. 92. | 

[A bill of ſale aſſigns the property of a ſhip. Walker v. Pri. 
avick, T. 1755. 2 Vezey 622.] 
| [Sale of goods in a ſhop, though not in Londen, where there 5 
no ſuſpicion of fraud in the buyer, ſhall change the property, 
Semb. per Hardwicke C. J. Harris v. Shaw, M. 10 GC. 2. J. 
R. H. 349.) 

So if he ſell in market overt, goods in which he has no proper 
ty, without covin, the property veſts in the vendee. Vide in Mar 
tet, (E). | 

1 A. a merchant abroad, ſend goods to B. a merchant in 
Landon, for B.'s uſe, and draw on him; and if B. receive the 
goods and do not pay the bills, but die inſolvent, A. has no lien 
on the goods. 3 P. V. 185.“ | 

Tho? the owner be an infant, feme covert, beyond ſea, &. 
2 Infi, 713. ; 

But this does not extend to goods of the king. 2 Int. 713. 

Nor to a gift in a market; for it mult be a ſale upon a valuabl 
conſideration. 2 . 713. | 

Nor to a fale by covin; as if the vendee knew the goods to be 
another's. 2 [n/t. 713. F 
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Or if the ſale be in a back-room, warehouſe, Cc. 
2 f. 713+ : 3 
Or in an improper place; as plate in a ſerivener's ſhop. 
2 Inſt. 713. R. 5 Co. 83. b. RT 
If the contract was commenced out of the market. 


Inſt, 713. | 
; "4 "= in the night before the riſing, or after the ſetting of 


the ſun. 2 It. 714. 

If the vendee knew the vendor to be an infant, feme covert, &c. 
who have no authority to ſell, 2 Inft. 713. 

80 it does not extend to a ſale to a man of his own goods. 
2 Int. 713. Dact. & Stud. 40. b. | 

80 if A. ſell his goods, which are afterwards taken in execu- 
tion, and ſold by the ſheriff, and afterwards A. redeems them 
he has a new property, which gocs to his executor, and not to 
the vendee. R. 4. Mod. 5 2. 


(E) When the Pꝛoperty is not veſted. 


BUT if a man take the goods of another by wrong, that does 
not alter the property. 

As if thieves ſteal goods, the property is not veſted in 
them. 

So if pirates take goods. Grot. de J. B. et P. I. 3. c. 9. , 16. 
R. 1 Rol. 285. 

And tho' the king grant bona pirutarum to the admiral, and 
goods taken piratice are brought to England, the owner may take 
themz for the grant extends only to the proper goods of the pi- 


rates. R. 1 Kol. 285. 3 Bul. 28, 148. Vide Admiralty, 


D.—E. z.) 
80 if a pirate ſell goods, taken piratice, to A. the owner may 
take them. 3 Bul. 29. 

So tho' the wrong-doer ſell the goods to the owner himſelf. 
DR. & Stud. go. 

Or die in poſſeſſion; for a deſcent does not toll a right to goods. 
Co. 4. 249. d. b 


F) What Things are Nullius in Bonis. 


Feræ Naturæ. 


I things which are fere nature, none can have an abſolute 
property: As in deer, conies. R. 7 G. 17. b. 
Nor in hawks, doves, herons, pheaſants, partridges. or other 
fowls, which are at large, and not reclaimed. 10 H. 7. 6, 30. 
Nor in fiſh at large in the water. | 
Nor in ſwans not marked, and at large. 7 Co. 16. 
But all ſwans are royal fowls, and may be ſeized to the uſe of 


the king. 7 Co. 16. a. 
; Yet 


139 


— 


= 


— — -“ 
YO 1 4, A — _ 


„ 


h 
$1 
f 


. 2221 — 
2 nay * Fn 
——_ > moe ut” SLALS. 4. 


— * 
4p — * 
- - 


BIEN 8. 


Yet a man may have a qualified, or poſſeſſory property in them 
As if deer, c. are tame. 7 Co. 17. 6. 

If hawks, Cc. are reclaimed, 

So if pheaſants, partridges, or other fowls are tame. 

If a ſwan be tame, viz. kept in his private moat or pond, tho 
it be not marked. 7 Co. 16. 6. 

C- if it be kept in waters within his manor. 7 Co. 16, b. 

So if it be lawfully marked, tho? it he at large. 7 G. 17. a, 

So a man may preſcribe for a game of wild ſwans, not marked, 
in ſuch a creck. R. 7 Co. 18. a. 

So doves in a dovecote. 

Houng herons, c. in their neſts. 7 Co. 17. 6, 

Fiſh in a trunk, &c. 

And of ſuch things, tame or incloſed, felony may be commit. 
ted. 7 Co. 18. a. 0 

Or treſpaſs lies, quare damas, accipitres, c. ſuos cepit, if he 
ſhews them to be reclaimed. 7 GG. 17. 6. Vide in Pleader, 

M. 9.) 

* 7 deer, owls, Sc. tame or reclaimed, attain their natural 
liberty, and have no inclination to return, the property ſhall be 
loſt. 7 Co. 17. b. 

So if the poſſeſſion be ratiane privilegii only, he has no property 
in them: As if deer are in a park, conies in a warren, Es. 
7 Co. 17. b 

And if they go out of the foreſt, park, c. the foreſter cannot 
enter another's ſoil to retake them. Kel. 30. Manwd. 106, 

So a man may have a property in a dog. 7 C. 18. 4. R, 
12 H. 8. 4, 5. 

And there are four dogs, of which the law takes notice, viz. 
a maſtiff, an hound, which comprehends greyhound, blood. 
hound, &c. a ſpaniel, and a tumbler. 7 G. 18. 4. D. Cr. 
El. 125. | 
And zrover or treſpaſs lies for them. R. 1 Rol. 5. I. 30. Ow. ga. 
Hob. 283. Cont. 3 Leo. 219. Adm. 2 Cro. 44, 463. 

And a defendant may juſtify an aſſault in the defence of his 
dog. D. Cro. El. 125. Ow. 94. Vide in Pleader, (3 M. 15.) 

And delivery of a dog will be a good conſideration for an 4 


ſumpſit. R. Cro. El. 125. Ow. 93. 


So a man may have a property in monkies, parrots, &c. for 
they are merchandize and valuable. 


(6) Emblements. 


(G. 1.) What are. 


Z BLEMENTS upon the land at the death of the tenant, 
are chattels, and go to the executor or adminiſtrator. Vide 


ante, (A. 2.) 


And therefore, if a man ſow his land and die; the corn grow- 
ing goes to his executor or adminiſtrator, G. L. 55. 6. 


_ w_ a. 


RB IE N. S. 


Go if he ſet roots. Cv. L. 55. b. 
If he plant hops from old roots; for he annually manures the 


land, De. R. Oo. Car. 515. i 

If he ſow hemp, flax, or other thing of an annual profit. Co. 
L. 55. b. 1 Rel. 728. J. 1. 

But things which give no annual profit, are not comprehended 
under emblements As if he ſow the land with acorns. G. L. 55.6. 
1 Rel. 728. J. 5. 

Or plant oak, elm, aſh, or other trees. C. L. 55. 5. 

So things which proceed annually of themſelves, without the 
labour of men, are not emblements : As graſs. 

Though improved by the labour or induſtry of the leſſee. 


1 Rail. 728, J. I Os, 


(G. 2.) Who ſhall have them. 


If tenant in fee, or in tail, die after ſowing of the corn, and 
before ſeverance, his executor or adminiſtrator generally ſhall 
have the emblements, 10 Ed. 4. 1. 6. 21 H. 6. 30. a. 
37 H. 6. 35+ 6. | f 

So by the /f. Mert. 20 H. 3. 2. Tenant in dower. 

So every one who has an uncertain eſtate or intereſt, if his 
eſtate determines by the act of Cod before ſeverance of the corn, 
ſhall have the emblements, or they go to his execu*or or admini- 
ſtrator. As if tenant for life ſow the land, and die before ſe- 
verance. Co. L. 55. b. 

Or tenant pur auter vie, and ce/ſfuy que vie dies. Co. 
I. 55. b. | 

6: tenant for years, if he ſo long live; or the leſſee of tenant 
for life, Co. L. 55. 5. 1 Rol. 727. l. 11, 15. 

Or if a leſſee at will die. G. IL. 55. b. 

So if a tenant by ſtatute merchant, c. ſow, and be ſatisfied 
by the caſual profit before ſeverance. G. L. 55. b. 

So if a jointenant agree, that his companion ſhall occupy, and 
ſow all the land, who ſows, and dies before ſeverance, his exc- 
cutor ſhall have them. R. Ov. 102. 

So if his eſtate determines by the act of another: As if leſſee 
at will ſow the land, and before ſeverance the leflor determines 
bis will. Lit. ſed. 68. 

90 if a man, ſeiſed in right of his wife ſow, and die before ſe- 
verance, his executor ſhall have the emblements. O. L. 55. b. 

So if the wife die before ſeverance, the huſband ſhall have 
them. Ch. L. 55. b. 

50 if a man die, his wife privement enſeint, and the daughter 
enter and ſow, and then a ſon is born; the daughter ſhall have 
them. Co. L. 55. b. 1 Rel. 727. J. 20. 

The /f. of Mert. 20 H. 3. 2. which gives the emblements to te- 
nant in dower, was, only in affirmance of the common law. 


2 bit, 81. T. 4 H. 3. Fitz. Deviſe, 26. 
But 
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But by ſome, it was by the equity of the f. of Mert. that te. 
nant in fee, in tail, by the curteſy, for life, at will, or the like 
uncertain intcreſt, ſhall be allowed emblements, Per Priſa, 
37 H. 6. 7. a. Per Forteſcue & Danby, 37 H. 6. 35.b, Py 
Yel. but two J. cont. 21 H. 6. 30. a. 10 E. 4. 1.6. 

But where a man has a certain intereit, and knows the deter. 
mination of his intereſt, he ſhall not have the emblements at the 
end of his term; As if leſſec for years ſow his land, and before 
the corn ſevered his term ends; the leſſor, or he in reverſion, 
ſhall have the corn. Lit. ſect. 68. 

So if huſband and wife are jointenants for life, and the huſ. 
band ſows, and dies beſore ſeverance, the wife ſurviving {hall 
have it, and not the executor of the huſband. G. L. 55. 4, 
Semb. 8 A. 21. Per five J. 4 cont. Dy. 316. a. and there, by 
an award, the wife had three parts, and the executor rhe fourth 
for his ſeed. Per Wray, ſaid to be adjudged, but Popb. dil. 
Cro. El. 61. Dub. Ney 149. Dy. 316. in marg. Vide 1 Rol. 727, 
J. 10. Dub. and the wife had one moiety, and the executor the 
other moiety. 2 Ver. 322. 

So where one jointenant ſows, and dies, the ſurvivor ſhall 
have it. Per Poph. Ow. 102. Acc. 2 Ver. 323. 

So if a man deviſe land to A. he ſhall have the emblements, R. 
per three F. Win. 51. 

So if a deviſe be to A. for life, remainder to B. and before ſe- 
verance A. dies; B. ſhall have them. Per tuo F. Clench ct, 
Cro. Hl. 61. Said to be adjudged, Win. 51. Godb. 159. 

So if a deviſe be to A. for life, who dies before ſeverance, he 
in the reverſion ſhall have them. Per two J. Clench. cont, Cs 
El. 61. 

So tho' the deviſe was made before ſowing, and the deviſor af- 
terwards ſow, and die before ſeverance, the deviſee ſhall hare 
them, and not the executor. Said to be adjudged, Win. 52, 

So if a man determines his eſtate by his own act, he ſhall not 
have the emblements ; for they go with the land: As if leſſee at 
will ſow, and afterwards determine his will before ſeverance. G. 
L. 55.b. 5 Co. 116. Cre. El. 461. 

If a leſſee durante viduitate ſow, and afterwards take huſband, 
Co. L. 55. 5. R. 5 Co. 116. Cre. El. 460. 

If a leſſee ſurrender. 1 Rol. 726. J. 40. 

So if the eſtate determines by forfeiture, condition broken, &. 
for it is the act of the leſſee. Co. L. 55. ö. 1 Rol. 726. 
J. 33, 36. 

As if the lord enter upon a copyholder for not doing of ſei 
vices; he ſhall have the emblements tempore ſeiſinæ. Bro. Embie 
ments 4. 4 Co. 21. 6. 

So if a man enter by title paramount, he ſhall have the en- 
ments: As if a difſeifor ſow and the diſſeiſee enter before 
ſeverance, Co. L. 55. ö. R. Mo. 24. Bro. Emi 
ments 10, 12, 17, 20. 

So if the diſſeiſee enter after the corn ſevered by the difſeiſor 
R. Dy. 31. 6. Dal. 30. G. I. 55. 6. R. Mo. 24. 1 
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80 if A. acknowledge a ſtatute or recognizance, and aſter- 
wards ſow the land, and the conuzee extend the land. R. 
f — i the leſſee of tenant for life be diſſeiſed, and the leſſee of 
the diſſeiſor ſow and then the tenant for life dies, and he in the 
remainder enters; he ſhall not have the corn, but the leſſee of the 
tenant for life. R. 5 Co. 85. a. Cro. El. 463. 

A. lets land to B. for 99 years determinable on his life, pro- 
viſo of re-entry, if let to tillage without licenſe. C. undertenant 
lows and ſows in the life-time of B. who dies no re-entry bein 
made: The proviſo is gone on the determination of the leaſe, A. 
cannot have any advantage of it, and C. may enter the lands, and 


take the emblements. Fehns v. Whitley, M. 11 G. 3. 3 Will. 127.] 


(H) Trees. 


ALL trees annexed to the land are parcel of the inheritance, 

And therefore, if a man convey land by bargain and fale, 
grant, Ec. and all trees, by expreſs words; if the land does not 
paſs, for default of inrolment, or otherwiſe, the trees do not paſs. 
R. 11 Co. 48, as 

80 if a man leaſe lands for life, or years, with all trees, &fc. 
the trees paſs only as they are annexed to the land, and the leflee 
ſhall be ſubject to waſte if he cuts them down. X. 11 Co. 48. a. 
2 Bul. 7. ; 

80 i. man leaſe lands for life or years, except the trees ; yet 
thoſe. continue parcel of the inheritance, ſo long as they 
are annexed to the land, and deſcend with it to the heir. RB. 
11 G. 48. a. 

Or if the leſſor convey the inheritance, they paſs with it to the 
grantee, R. 11 G. 48. 4. 

f a feoffment be, except the trees, and the feoffee afterwards buy 


the trees, they are re- annexed, and parcel of the inheritance. 


11 Co. 50. a. 4 Co. 63. 5. 

If tenant in tail grant his trees, and die before ſeverance, they 
are afterwards re-annexed to the inheritance. 11 Co. 50. 4. 

If A. tenant for life, without impeachment of waſte, with power 
to cut trees, &c. and to make leaſes for three lives, leaſe for 
three lives, except the trees, and die before cutting; the trees 
4 re-annexed, and his executor cannot cut them. &. 

at, 163. 

But if the owner of the ſoil grant all his trees, they are now 
ſevered from the inheritance. 

And tho! the ſoil itſelf does not paſs, yet a ſufficient nutriment 
out = the earth for the vegetation of the trees, is granted. R. 
Il Co. 49. 6. 

And if there be a grant to any one and his heirs, he has an in- 
heritance in the trees, without livery. 11 Co. 49. 6. 
3 If 
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Tf tenant in tail grant trees, they go to the grantee and his ex. 


ecutors. 11 Co. 50. a. 

But if the tenant in tail die before ſeverance, the grantee cy, 
not afterwards take them. 11 Co. 50. a. 

If tenant in fee leafe, excepting the trees, and afterwar 
grant the trees to the leſſee; they are not re-annexed to the inhe. 
ritance, but the leſſee has an abſolute property in them, R, 
4 Co. 63. b. | 

If he leaſe, excepting trees; he has power to ſhew them to z 
buyer, to cut and carry away. R. 11 G. 52. a. 

If he excepts trees, but only the loppings to his wife ; the wife ſal 
have the loppings of all the trees there. R. Fon. 376. 

Leſſee for life or years, has only a ſpecial intereſt and pro- 
perty in the fruit and ſhade of timber trees, ſo long 4 
they are annexed to the land, 4 Co. 62. b. Dy. 90. l. 
x Rol. 181. 

And he has a general property in hedges, buſhes, trees, Es 
which are not timber. 4 G. 62. I Rel. 181, 

And therefore, if the leſſee cuts down hedges, or trees no: 
timber, the leſſee ſhall have them. | 

So if dotards, Sc. which have no timber in them, ar: 
thrown down by the wind, Sc. the leflee ſhall have them, 
Mo. 812. | 

But where an encloſing act empowers commiſſioners to make 
allotments, and permit perſons having lands within the limits of 
incloſure to make exchanges, and enables tenants for life to 
charge their lands to a certain amount to be paid to the commiſſ« 
oners for the expences of encloſing, tenant for life, impeachable 
of waſte, cannot on making an exchange cut down timber, but 
he muſt purſue the courſe pointed out by the act, by mortgaging 
the lands. 1 Brown, Ch. Rep. 194.* 

So if a man cut down timber trees, the leſſee ſhall have trel- 
paſs, in reſpect of the loſs of his fruit and ſhade. 

Tho' the leſſor, or any one by his licenſe or command, cut 
them. 11 G. 48. . M.. 7. Jon. 376. 

So if an houſe be thrown down by tempeſt, the leſſee nay 
take timber for repairs. 1 R/. 181. 

So the leſſee may cut down trees for repairs. Vide in Pleader, 
(3 O. 11.)—#M#afte, (D. 5.) 

Tho he be reſtrained to take them without aſſignment; if there 
be no aſſignment upon requeſt. Lut. 1480. 

But the leſſee cannot aſſign his term, excepting the trees; for 
he has an intereſt only in reſpect of the land, (unleſs it 
be, without impeachment cf waſte.) XR. Al. 81, 82. Adin 
Lat. 269. 

And if the leſſor except the trees, the leſſee cannot take them 
for repairs. | 

Tho! he be allowed to take them, by aſſignment, for repairs; 

if the leſſor does not aſſign, the leſſee cannot take them, 
and if he does take them, he will be a treſpaſſer. R. Lui. Wo 
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go fenant aſter poſſibility cannot grant his eſtate, except the 
frets. Per Jones, Luut. 270. 


But the general property of timber trees remains in the leſſor, 
who has the inheritance of the land. 17 Ce. 48. 

And therefore, if he grants the trees during the leaſe, the 
tant is good, tho” it ſhall not take effect till the leaſe be deter- 
mined, without the aſſent of the leſſee. 11 Co. 48. b. Cont. 
; Co. 62. b. | 
8 ye? if the leſſee cut down trees, or pull down an houſe, the 
lfor may take the timber which the leſſee does not uſe for re- 
pairs; for when it is ſevered from the land, the general property 
is in the leſſor. R. 11 Co. 81. 5. KR. 4 Co. 62. 5. 63. a. 

So, if the trees, or houſe, be thrown down by tempeſt, the 
leflor may take them, or maintain rover for them. R. 11 C. 
81. 5. R. 4 Co. 63. b. 

So, if they are cut down by a ſtranger, or otherwiſe ſevered 
from the land. 11 G. 81. 5. R. per three 7. Cro, Car. 242. 
u. 255. 

Whenever timber is ſevered by act of God, or by wrong, it 
belongs to him who has the firſt eſtate of inheritance. 3 P. N. 
276. Al. 81. 3 Athyns 751. 1 Vezey 524, 546.*] 

If he in reverſion cut, and ſell with the aſſent of the tenant for 
life, being a recuſant, he ſhall have the money, not the king. 
R. 1 Bul. 133. 

So, if a diſſeiſor cut down trees, &c. the difleiſee, after re- 
entry, ſhall have treſpaſs; for he reveſts the freehold in himſelt 
ab initis., 11 Co. 5 1. a. : 

And tho” he ſhall not have treſpaſs againſt the feoffee, or leſſee 
of the diſſeiſor, who come in by title, or againſt a ſecond diſ- 
ſeiſor; yet, if ſuch feoffee, leſſee, or ſecond diſſeiſor cut down 
trees, Cc. the diſſeiſee, after his re-entry, ſhall have zr2ver; for 
the property is re- continued to him. 11 Co. 5 1. 6. 

Tho' the feoffee, leſſee, c. had ſold, or carried them off from 
the land; for that does not alter the property. 11 C. 5 1. 6. 

So, if tenant by the curteſy, or in dower, cut down trees, 
Cc. he in reverſion, or remainder may take them, or maintain 
ter for them. 4 Co. 63. as 11 G. 82. a. 

So, if tenant after poſſibility, &c. 4 Cz. 63. a. X. cont. 
1 Ri. 184. 

So, if tenant for life, remainder for life, cut down trees, Ec. 
he in the reverſion ſhall take them, or ſhall have terer for the 
tees, tho' he cannot have waſte during the ſame remainder, 
R. Al. 81. 

(If A. is tenant for life, remainder to B. in tail of one moiety, 
and to C. an infant in tail of the other moiety, with remainder 
orer, and there is timber decaying, the court will decree it to be 
cut, and the money divided between B. and C. leaving ſufficient 
eltovers for 4. And no trees for ornament or ſafety, tho' de- 
caying, to be cut. id.] 

So the leſſor may take, or maintain rover for the bark of the 
trees cut. R. Cro. Car. 242. Jon. 255. 

Vor. II. L Tho! 
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Tho! the trees are converted to boards, &c. for the principal 
ſubſtance remains. R. Mo. 19, 20. | 

Tho' they are carried away, or converted at the time of cu. 
ting, or afterwards. R. Al. 82. 

Tho! the leſſor does not ſeize the trees before the action con. 
menced. R. Al. 82. a 

Yet, if there be a leſſee for life, or years, without impeacl. 

ment of waſte, he has an intereſt, and property in timber tree; 
c. and may cut them down, and convert them to his own ul. 
Co. L. 220. a, R. Mo. 327. R. 11 Co. 82. b. 

So, if trees are thrown down, or the houſe proſtrated by ten. 
peſt, the leſſee without impeachment of waſte may take they, 
for the intire property is in him, when the trees are ſevered fron 
the inheritance by the act of the party, or of the law, . 
11 Co. 84. a, 1 Rol. 183, 4. 

And, if the leſſor afterwards fell the trees, and the leſt 
without impeachment cut them down, the vendee canng 
have zrover for them; for the ſale was void againſt the lelke, 
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Semb. Cro. Car. 274. J. 
So if a ſtranger cut down the trees, the leſſee without in. 
peachment of waſte may have them, or maintain treſpaſs, or . 
ver for them. Cont. 4 Co. 63. a. Acc. 1 Rol. 183. 
| So leſſee without impeachment may aſſign his term, excepting 
| the trees. R. Al. 32. Lat. 270. | 
| So he may make a leaſe, except the trees. Vide Lat, 270. 
| So may tenant after poſſibility. Semb. Lat. 270. 
5 But a leſſee without impeachment has not an abſolute property 
4 in the trees; for if he does not cut them down during his term, 
1 he ſhall not have them, but the leſſor ſhall have them, as annex! 
4 to the freehold. 1 Rol. 182. Lat. 270, 
4 Bona Confiſcata, &c. 
þ | Vide Waife, (D.) 
14 | 
if Bona Felonum. 
"I Vide Waife, (C.) 
9 | 
i Bona Fugitivozum, et in Exigend' Poſitozum. 
I | 
4 Vide Waife, (B.) 2 
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Bona Notabilta. 
Vide Adminiflrator, (B. 4.) 
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Vide Poligamy, in Fuſtices, (S. 5.) 
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31 L I. 
Bill of Appeal. 
Vide Appeal, (G. 4.) 


Bill by Way of Appeal. 
Vide Chancery, (2 O. 2.) 


Certiorari Bill. 
Vide Chancery, (2 O. 1.) 


Bill in Chancery. 
Vide Chancery, (E. 1, 2.—F.—G.—M.—Y. 6.—2 N. 1, &e.) 


SY 


Bill of Credit. 
Vide Merchant, (F. 3.) 


Bill fo2 Diſcovery. 
Vide Chancery, (2 G. 3.—3 B. 1, 2.) 


Bill in Equity fo2 Tithes. 
Vide Chancery, (3 C.)—Diſmes, (M. 14.) 


Bill; When Evidence. 
Vide Evidence, (C. 2.) 


Blll of Exchange. 


Vale Action upon the Caſe upon Aſſumpſit, (A. 2. * erchant, 
F. 4, &c.) 


Lill Obligatozy. 
Vide Merchant, (F. 2.) Obligation, (D.) 
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Dziginal Bill. 
Vide Chancery, (V. 6.—2 N. 1, Kc.) 


Blll in Parliament. 
Vide Parliament, (G. 11, Kc.) 


Blll ok Review. 
Vide Chancery, (G.) 
Bill of-Revivoz. 
Vide Chancery, (F.) 
Single Bill. 
Vide Obligation, (C.) 
BIS H O p. 


Vide Certificate, (A. 1, &c.)— Eccleſiaſtical Perſons, (C. 2.)—E: 
gliſe, (H. 11.) Ireland, (E.) —Pleader, (3 I. 12.)—/iſer, 
(A. 8.) | 


V. 
BODY POLITICK. 


Vide Capacity, (A. 2.—B. 5.)—Franchiſes, (F. 1. &c.) 
BONA NOTABILIA. 
Vide Adminiſtrator, (B. 4.) 


B O N D. 


Fade Chancery, (4 D. I, &c,)—Condition, (A. 5,—D. 75 8.)- 
Obligation. —Pleater, (2 G. 12.—2 W. 9. 16, &c. 46.) 


*B O O K 8.“ 
Jide Trade, (B.) (D. 1, 4.) * 
BOTTOMREE. 
Vide Merchaut, (E. 4.) 
B REA CI 
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BREACH. 
Bꝛeach of an Award. 
Vide Arbitrament, (G.—H.—I. 5, 6.) 


Bꝛeach of a Condition. 


Vide Condition, (M. 1, &c,—N.—O. 1, &c.—8. 1, 2.)—Chancery. 
(2 Q. 2, &c.) 


Breach of Covenant. 
J'de Covenant, (E. 1, &c.)—Pleader, (2 V. 14, Kc.) 


Breach of Faith. 
Vide Prohibition, (G. 13.) 


Bꝛeach of the Peace. 
Vide Fuſtices of the Peace, (B. 4, &c.)—Leet, (L. 5.) 


Preach of Puſon. 
ide Eſcape, —Impriſonment, (M. 3. uftices, (Q.) - Oer, 
ere Pri but, O -e 


Bzeach of a Recognizance. 
Vide Bail, (O.—P.) 


Beach of Truff. 
Vide Chancery, (4 W. 25, Kc.) 


Alignment of a Beach. 
Vide Pleader, (C. 44, &c.—F. 14, 15.) 


B XR E. A D. 


Alllſe, and Aſſay of Bead. 
Vide Fuftices of Peace, (B. 96.)—Leet, (L. 8.) 


L 3 BRIEF, 


i 
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111. 


(A) The leveral Sozts of UUritg. 
B REVE, ficut regula juris, breviter rem enarrat, intentiqyy 


tamen enarrantis plane exprimit. Co. L. 73. 6. 

Writs are either original, or judicial. Co. L. 73, 6. 

As to meſne, or judicial proceſs. Vide in Proceſs, Vids i 
Execution. 

And proceſs by writ may be upon an indictment, or inforng, 
tion, in criminal caſes. 2 It. 40. 

As well as in actions real, perſonal, or mixt. 2 Inſt, 40. 

So ſome writs are in the nature of a commiſſion. 

As, a writ of error, or falſe judgment. 2 Int. 40. 
A writ for election of knights of the ſhire for parliamen, 
Did. | 

Or, for election of a verderor, coroner. 161d, 

Or, for his diſcharge. Lid. | 

A writ of juſtices. bid. 

De ventre inſpiciendo. Ibid. 

De viis & wenellis mundandis. Mid. 

De ſecuritate paciss Ibid. 

A writ of aſſociation, Si nan omnes, Sc. Ibid. 

So, ſome writs are extrajudicial, and mandatory : as, a vri 
for ſummoning a peer to parliament. bid. 

Or, for ſummoning one to be chief juſtice of B. R. Ibid, 

Or, for taking the degree of a ſerjeant at law. Lid. 

A congt delire a biſhop. id. 

A writ de reſtitutione ſpiritualium. Tbid. 

A writ of livery. bid, 

A writ of protection. Bid. 

So, writs in the negative: as, de nan ponendis in affifis & jim. 
tis, Tbid. 

Juod ne exeat regnum. Ibid. 

In all actions the king's writ ſhall be allowed ex debi7o juſt, 
Ibid. 

And, as it was eſtabliſhed by parliament originally, it can 
be changed without authority of parliament. id. 

All writs ought to iſſue under the great ſeal, and in the king: 
name. Vide Proceſs, (A. 2, 3.) | 

A writ, generally, ſhall be directed to the ſheriff, or corone: 
2 Inft. 41. : 

But it may be directed to the party himſelf. 2 I. 41. 

For more, concerning the various forts of writs, Vide ther 
reſpective titles, | 


BRIBERY, 


Fide Officer, (I. — Parliament, (G. 5.) 
| BRIDGES 


BRIDGES. 

Vide Chimin, (B. 1, &c.)—Uſes, (N. 4.) 
Bringing MONE Y into Court. 
Vide Pleader, (C. 10.) 


BROKAGE. 
Vide Chancery, (3 Z. 8.)—Offcer, (A. 2.)—Uſury, (D.) 


Vide Merchant, ( C.) 


B UVGGER x. 
Jide Fuftices, (S. 4.—Y. 13.) 
BURGAGE TENURE. 
Vide Burrough, (E.) 


BURGESS. 
Vide Burrongh, (D.) 


BURGLARY. 
Vide Fuftices, (P. 2, &c.— I. 7.) 


2 


BURIAL. 
Vide C:metry, (B.) 


BURROUGH. 


(A) Burrough; What ſhall be. 
B ROUGH imports an antient town of principal note, 


and which enjoys particular privileges. Lit. ,. 164. Cs. | 


L. 10g. Brady's Treat. of Burroughs 2, 3. 
A _ city is a burrough, but every burrough is not a city 
9 Ls 109, 


L 4 Every 
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B UR ROUGH. 


Every burrough ſends burgeſſes to parliament; and theregg, 
no town ſhall now be called a burrough, which does not ſens 
burgeſſes to parliament. Lit. J. 164, Ce. J. 108, 9. The unt 
of ſummons commands, awed ds quolibet burgo duos burgenſes ay 


facias, c. and the antient return was, mon ſunt alii burgi, Er 


hut Brady ſays, that towns in antient demeſne which ey 
burgeſſes to parliament, were yet not burroughs. Brady's Try, 
of Burraughs 36. 

So, burgus is uſed prom:ſeut. 

A burrough might be within a ſeigniory of the king, or d 
another lord ſpiritual or temporal. Lit. /. 162, 3. 

Some burroughs are incorporate, and ſome not incorporate, 
Co. L. 108. 3. Hob. 15. But Cote ſays, that it was there te. 
ſolved, that burroughs cannot take privilege, unleſs they are in, 
corporated. 12 Co. 121. 


(B) City; What ſhall be. 


city is a burrough incorporate, in which there is, or was 1 
biſhop within time of memory. Cz. L. 109, 6. 

Yet Weftminfter is a city, tho? not incorporated. 

So Cambridge, Leicefter, &c. were antiently called cities, the 
there never was any biſhop there, Co. L. 10g. 6, Brach. 
Pref. to the Treat. of Burroughs. 

And a city was promifcoufly called Villa, or Villata. Ila, 


Firma Burgi 2, 


(c) Cittzen. 


8 to the election of citizens to parliament, Yide in Parls 
ment, (D. 6, &C.) 


(D) Burgeſs. 


As to burgeſſes elected to parliament, and the manner of 
the election, Vide in Parliament, (D. 7, &c.) 
How one ſhall be elected a burgeſs and what he muſt do after 
his —_— and how disfranchiſed. Vide in Franchiſes, (F. 20 
&c. 


(E) Tenure in Burgage. 
IN antient burroughs, all, having tenements there, uſually 


held of the king by rent, which is a ſocage tenure, tho cab 
led tenure in burgage. Lit. ſe. 162, ks 


Burrough Court. 
Vide Courts, (P. I, &c.) 


BUR. 


hy 


153 


B UR ROUGH ENGLISH. 


(A) Burrough Engliſh. 


Y the cuſtom in ſome burroughs, the youngeſt ſon ſhall Yide Gawet- 
inherit all the tenements within the ſame burrough, as 2 
heir to his father; and this is called Burrough Engliſh. Lit. 3 


/ 2 this cuſtom is very reaſonable; for the youngeſt is lea 
able to help himſelf. Lit. ſ. 211. 

And it thall be in the ſame manner in copyholds, as in free- 
holds. R. Cro. Car. 411. | 

And where the cuſtom extends to land, it ſhall extend to a 
rent iſſuing out of the land, 1 Sal. 244. K. 2 Lev. 87. 

If ſuch land be demiſed to A. and his heirs pur auter vie, it 
ſhall go to the youngeſt ſon. 2 Ver. 226. . 

So, by cuſtom, the youngeſt brother ſhall inherit. Co. L. 
140. b, 110. 5. | 
01 the youngeſt daughter ſhall inherit alone. Co. L. 140. 6. 

So, the youngeſt ſon, if he be not of the half blood. Ce. L. 
140. b. 

So, by cuſtom, the eldeſt daughter alone may inherit. Co. I. 
140. J. Cro. Car. 484. 

But theſe cuſtoms ſhall be taken ſtrictly: and therefore, the 
cuſtom of Burrough Engliſh does not extend to the youngeſt bro- 
ther, without a ſpecial cuſtom. 2 Cre. 198. Cro. Car. 411. 
1 Rel; 623. J. 42. 

Nor, a cuſtom for the youngeſt brother, daughter, ſiſter, &c. 
extend to an aunt, Sc. 1 Rol. 623. I. 40. 4 Lec. 242. Godb. 
166, 

Or, a niece, 4 Leo. 242. 

So, if there a cuſtom, that a deſcent ſhall be to the youngeſt 
ſon, and he dies in the life of his father; the deſcent ſhall not 
go to his iſſue, without a ſpecial cuſtom, Court divided Jon. 
362, K. cont. 1 Sal. 243. Med. Ca. 120. ' Vide infra. 

So, if the father die, and afterwards the youngeſt ſon dies 
without iſſue before entry; it ſhall not deſcend to his youngeſt, 
but to his eldeſt brother, Dub. Jon. 362. But it would have 
been clear, if the youngeſt ſon had entered. Bid. 

90, if the father die, and the youngeſt ſon enter, and afterwards 
a younger ſon is born, he ſhall not enter; for the cuſtom ſhall 
take effect in him, who was youngeſt at the death of the father, 
Dub, Jon. 362. Cro. Car. 412. Inclined cont. Sal. 244. 

So, if A. be tenant for life, the reverſion to B. who has three 
ſons, and dies, and the youngeſt ſon dies in the life of A. the 
deſcent ſhall be to the eldeſt brother, and not to the middle. 
Dub, Jon. 362. Cro, Car. 412. Semb. cont. 1 Sal. 243, 4. 
Med. Ca. 120. Vide infra. 

Lands of the nature of Burrough Engliſh, in other reſpects 
uſually purſue the courſe of the common law ; and therefore, a 


{nant of ſuch land ſhall have error, attaint, Sc. Jon. 361. 
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BURROUGH ENGLISH. 


Shall have a formedon for the lands in tail. Jon. 361, 
Shall be vouched ; charged for the debt of his anceſtor, &. 
on. 361. 

Shall have his age. Jon. 361. 1 Sal. 243. Mad. Ca, 11, 
So, he may vouch. For. 361. 

So, the deſcent ſhall generally be governed by the rules of jj 


common law: and therefore if tenant of lands of the nature 


Burrough Engliſh be ſeiſed in tail male, the deſcent ſhall be to tt; 
youngeſt ſon. G. L. 110. 6, 

So, if ſuch land be given to A. and his heirs, for the life ( 
B. and A. dies, his youngeſt ſon ſhall take. Cs. I.. IIS. }, 
1 Sal. 244. R. 2 Lev. 138. 

If there be a ſurrender to A. and his heirs, who dies before 4d. 
mittance, his youngeſt ſon ſhall have it. R. 1 MM, 1032. 
Cont, 1 Sal. 243. where the cuſtom was found ſpecially, that i 
A. die ſeiſed, it ſhall deſcend to his youngeſt ſon, but ace, if | 
was found to be Burrough Engliſh, 

If tenant in Brrrough Engliſh has a ſon and daughter by on 
wertre, and a fon and daughter by another, and dies, and the 
youngeſt ſon enters, and dies, the daughter ſhall have it; f 
there ſhall be a p fratris. Fon. 361. 

If he has three tons, and ſettles his eſtate to himſelf and hi, 
wife for life, remainder to his right heirs, and dies the reverſion 
deſcends to the youngeſt ſon. R. Jer. 361. Cre. Car. 411, 

If the youngeſt ſon dies, and he afterwards purchaſes land d 
the nature of Burrough Engliſh, it will deſcend to the ſon, 
daughter, of the youngeſt. R. 1 Sal. 243. Mad. Ca. 120. 

If tenant in Burrough Engliſh be diſſeiſed, his youngeſt ſon ſhall 
enter. 1 Sal. 243. | 

So, if by cuſtom, if there be no heir male, the deſcent be u 
the eldeſt daughter, and, if no daughter, to the eldeſt ſiſter, and, 
if no ſiſter, to the eldeſt couſin; if the eldeſt daughter die in the 
life of her father, leaving a daughter, ſhe ſhall have it within the 
cuſtom, by deſcent from her grandfather. R. 1 Rol. 623. J. 35. 

But the youngeſt ſon, being heir by the cuſtom, ſhall not be 
bound by the warranty of his anceſtor ; for that deſcends to the 
heir at the common law. For. 361. | 

Nor, ſhall vouch upon a warranty made to the father, and his 
heirs. Jon. 361. 

So, it a deſcent be to the youngeſt ſon, who has no ſon, ct 
but one, the cuſtom ſhall be ſuſpended, *till there be a younge! 
fon in e R. Fon. 361. 

So a particular cuſtom may make a variance from the genen 
cuſtom. Jon. 361. 8 


BB 1-L A; 


(A) By whom it may be made. 


Corporation may make by-laws without an expreſs power by 
A their charter to make them. R. 10 Co. 31. a X. 
Hab. 211. Per Helt, C. J. Trin. 11 W. 3. Vide Mb. 579, 
584. R. 5 Mod. 439. 1 Sal. 142. Carib. 482. 

And ſuch power a corporation has, tho? it be erected within 
memory. Cont. Mo. 869. Acc. Me. 584. | 

Tho' it be erected for a particular cauſe z as, for regulation of 
navigation, trade, charity, &c. as, the Trinity Houſe. Dub. 


2 Jen. 145. 5 ; 
So a cuſtom to make a by-law may be alledged in an ancient 


city, or borough, 

So, in an upland town, which is neither city nor borough, to 
make a by-law for repair of the church, the good ordering of a 
common, or ſuch like thing. Co. L. 110. b. R. Cre. Car. 498. 
Adm. Hab. 212. 

So, by cuſtom, the tenants of a manor may make by-laws for 
the good order of the tenants. 1 Rel. 366. J. 35. Mo. 75. 
Alm. Hob. 212. : 

So may the homage. Adm. 1 Rol. 366. J. 16. Dy. 322. 4. 
R. 1 Rol. 365. J. 35. h 

So, reſiants in a leet. Mo. 579, 584. 

And a leet, by cuſtom, may make a hy-law for good ordering 
of a common. R. Cart. 179. 

50, for huſbandry, or trade. Per Lee, C. J. Pal. 396. 

So every town has power to make by-laws, without ſpecial 
cuſtom, for the publick good : as, for repair of a church, high- 
way, Cc. R. 5 Co. 63. a. 

And in ſuch cafes the major part binds the others. 5 C. 63. a. 
3 Le. 265. Dal. 103. Mb. 579. 

But the inhabitants of a town cannot, without a cuſtom, make 
by-laws for their private advantage; as, for the good ordering of 
a common, &c. R. 5 Co. 63. a. 

And where they can, the major part does not bind the others, 
except where the cuſtom warrants that alſo. R. 5 Co. 63. a. 

50 the tenants of a manor, homage, c. cannot make by- 
laws, without a cuſtom. R. Sav. 74. 

So a cuſtom, that the ſteward, with the conſent of the ho- 
mage, may make them, is not good; for the homage ought to 
doit, R. 3 Lev. 49. 

[A by-law returned to be made by the body at large, may be 
good, where the power is given by charter to a ſelect number to 
make by-laws in the ſtead, for, and in the name of the whole ; for it 
might be made by the ſelect body aCting in the name of the whole, 
and if found to be made in due manner, - it ſhall be ſo intended. 
Green v. Mayor of Durham, H. 30 G. 2. 1 B. M. 127.] ne 
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B Y-L A W. 
[If power of making by-laws is by charter given to a /ele@ hog, 


they do not repreſent the whole community, and cannot aſſume 
to themſelves what belongs to it; if the power of making by. 
is in the body at large, they may delegate their rights to a ſeled 
body. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827. 

[A by-law cannot ſuperadd a qualification to an elector hid 
the charter does not require. Thus if charter gives the right af 
election to mayor, jurats and commonalty, a by-law cannot te. 
ſtrain it to mayor, jurats, and ſuch of the commonalty as hay 
ſerved churchwarden and overſcer. id.] 

Nor, if the charter places the election in the mayor, alder. 
men, and commonalty, and the power of making by-laws in the 
mayor and aldermen, can the mayor and aldermen, «ith 4, 
aſſent of the. commonalty, take the right of election from the con. 
monalty. R. v. Head, H. 10 G. 3. 4 B. M. 2515.] 


(B. 1.) What ſhall be a Good By-Law. 


E VERY by-law muſt be egi, fidet, rationi conſona. 8 Co. 126. 

And, if it be lawful and reaſonable, it will be good, the 
it be not confirmed, or allowed according to the ,. 19 H. 7. 
R., 5 Co. 63. b. 1 Rol. 363. J. 35. Vide pa, (C. 1.) 

It need not in the preamble ſet out all the reaſons for it, 
Rex v. Harriſen, T. 2 G. 3. 3 B. M. 1324.) 

So, if it appears to the court to be reaſonable, it is ſufficient, 
tho? it be not averred to be ſo by pleading. 8 Cz. 126. 6. 

[B. R. will not enter into a queſtion on the validity of a by. 
law, on the return of a habeas corpus cum cauſa, from any corpors- 
tion except London, where it always doth ; but plaintiff muſt de- 
clare there, and defendant may demur if he has objeCtions to 
the by-law. Ballard v. Bennet, Ballard v. Clement, P. 32 6.1, 
2 B. M. 775. 

So it may be reaſonable, tho the penalty be to be paid to thoſe 
who make the by-law. R. 1 Sal. 397. 

So, generally, it ſhall be reaſonable, if it be for the public 
good of the corporation. Carth. 482. 


(B. 2.) For Regulation of a Man's Right. 


And therefore, a by-law, made only for the regulation of any 
one in the uſe or exerciſe of that which he has a right to do, wil 
be good: as, a by-law, that no commoner ſhall put his ſhecp in 
ſuch a part of the common; for he is not reſtrained for all bealts 
nor as to the ſheep, for the whole common. R. 1 Kal. 365 
J. 25. C. Car. 497. 

Or, that he ſhall not put beaſts upon the common till ſuch z 
day. 1 Nol. 366. J. Zo. | 

Or, *till the farmer of the rectory there ring the bell; for le 
is an indifferent perſon, R. 1 Rel. 366. J. 20. Dy. 322. w 


L a 


So, a by-law for avoiding confuſion in popular elections, that 
the mayor, or aldermen, Sc. ſhall be elected by a ſelect num- 
der, is good. R. 4 Co. 78. a. 3 Bul. 71. 

aft is ſettled that the number of the eleFors may be narrowed, 
but not that of the eligible. 3 Bur, 1833,* 

#But a by-law cannot ſtrike off an integral part of the electors. 

* 
_ a by-law, that no one, not born in ſuch a town, or an in- 
habitant there for three years, ſhall be allowed to inhabit there, 
without a teſtimonial of his good behaviour. Hard. 56. 

So, a by-law, that every one, choſen ſheriff of London, ſhall 
ſerve, unleſs he ſwears at the next huſtings, that his ſubſtance is 
not of the value of 10, ooo J. and brings ſix witneſſes, to be al- 
lowed by the mayor and aldermen, that they believe him, is 
good; for he ought to ſerve de jure, when he is choſen; and 
therefore, the by-law is in eaſe of him. R. Trin. 11 W. 3. 
B. R. Vanacker. 5 Mod. 441. 1 Sal. 142. 

[A corporation having right to make by-laws to govern the in- 
habitants and to make ſecondary burgeſſes out of the inhabitants, 
ind capital burgeſſes out of the ſecondary burgeſſes, make a by- 
hu, that every inhabitant choſen a burgeſs, and refuſing to 
ſerve, ſhall forfeit, &c. This is a good by-law, but it relates to 
inhabitants refuſing to be ſecondary burgeſſes only, and not to ſe- 
condary refuſing to be capital burgeſſes. Mayor of Workingham v. 
Johnen, T. 9 G. 2. B. R. H. 284. 

[A by-law of a company, to elect ſuch and ſo many of their 


members as ſhould ſeem convenient, on pain to forfeit 25 J. on 


refuling to accept or to pay admiſſion-fee, is good, for the court 
will not preſume the party elected is unit; and if he is, it may 
be pleaded, or given in evidence on ml delet. Vintners Co. v. 
Paſcy, H. 30 G. 2. 1 B. M. 235.] 

But a by-law which alters the conſtitution given by the crown 
1s bad, tho” if that conſtitution were not in the way, it might be 
ood. | 
: *As, where by letters patent the freedom of a town is to be 
conferred only on ſuch as are entitled to it, by birth or ſervitude, 
or by a particular mode of election there pointed out; a by-law, 
that any perſon ſhall be admitted to the freedom on payment of a 
ſum of money, is bad, for it alters the conſtitution. 4 Bur. 2260, 


(B. 3.) Or, Regulation of Trade. 


90 a by-law for the regulation of trade will be good: as, that 
no one ſhall uſe an hot preſs in London; for it is dangerous for 
hre, and deceipt. R. 1 Rol. 365. J. 20. 

That no one ſell his cloth before it be ſearched at Blact wel. 
Hal. R. 5 G. 63. Mo. 580. | 

That ſuch a baker bake white bread only, ſuch an one only 
brown, Hard. 56. 2 Rol. 391. 

That bricklayers do not plaiſter with lime and hair, which is 
proper to plaiſterers. R. 2 Rel. 391. Pal. 396. 

2 Nor, 


157 


' 

& 

. 

* 

1 

> 
. 

7 

: 

| 


— 
55 
: 
: 
1 
: 
= 


Srl»: A W- 


Nor, archers make bows, or, bowyers, arrows. 2 Ry, 391, 

That coblers do not make boots or ſhoes, which belong to thoe. 
makers. 2 Kol. 391. | | 

[That no one {hall exerciſe the trade of a joiner, who is ng 
free of the joiners' company. Wannel v. Chamberlain of Land 
M. 12 G. Str. 675. * 

That butchers not free ſhall take their freedom in the butcher 
company, and no butcher be admitted to the freedom of the ci 
in any other company; and all butchers not free of the city, ang 
intitled to their freedom of another company, ſhall be made free 
of the butchers' company on paying to uſual fine and fees, 
1 Bl. Rep. 372. 3 B. A. 1324s] | 

* Tho' the ſame by-law had been adjudged bad. 1 Bur. 12.0 

{That no ſtranger uſe the craft of a taylor in Bath, except firk 
made frec, under penalty of 35. 4 d. per diem; founded on 
cuſtom that no ſtranger 1 uſed ſaid craft there, unleſs mae 
free. Woolley v. Idle, M. 7 G. 3. 4 B. M. 1951.] 

So a by-law to reſtrain the number of carts in London, without 
licenſe from Chris hoſpital, is good. 4 Med. 228, 229, 
Cont. R. 1 Rol. 364. & 25s R, Acc. Ray. 288, 324, 328. 
1 Sid. 284. 

Or, hackney coaches. Dub. 4 Mod. 227. Skin. 371. 

80, a by-law, by the mayor and common council of Exetr, 
that no butcher, or other perſon, ſhould, within the walls of the 
faid city, ſlaughter any beaſt under pain to forfeit certain pe- 
nalties therein mentioned, is good, being not in reſtraint af 
trade, but only à regulation of it; and other inhabitants are 
bound as well as the members of the corporation. Cowp. 270.“ 

{That brewers drays ſhould not be in the ſtreets of Londn 
after eleven in the forenoon in ſummer, and one in winter, 
Befaworth V, Flearne, H. Il G. 2. Str. 1085. B. R. H. 403. 
Andr. g.] | 

That no ſilk-throwſter uſe more than ſo many ſpindles in 
week. R. 1 Lev. 229. 

That no one ſhall be a broker, unleſs he be licenſed and ſworn, 
Ray. 294. : 

That no perſon ſhall be made free of a company, till called a 
three meetings of the mayor and aldermen of a city, and the 
wardens and ſtewards of the companies in it, before his ad- 
mittance, and approved by the majority, is good; it not being 
reſtraint upon, but a regulation of trade. Green v. May 
Durham, H. 30 G. 2. 1 B. M. 127.] 

[Such meeting, tho' not returned, ſhall be intended to hart 
been duly holden, for otherwiſe, the candidate might have pleaded 
that, in excuſe for his not being called and approved. Did. 

[If it is found on a traverſe, that the party was not called and 
approved purſuant to the by-law, it implies, that the by-law wi 
in being at that time. 1bid.] 

That none ſhall take for journeyman any one not free of 
London. Hard. 5 6. 
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That no member of the company of ſurgeons of Londen, 
ſhall take an apprentice who does not underſtand Latin, to be 
examined and tried by one of the governors. Rex v. Surgeens 
Company. M. 33 G. 2. 2 B. M. 892.] ; 

That none ſhall unlade coals out of a barge, if he be not of 
the porters Company. Semb. 3 Med. 193. N 

$9 where a power to make by-laws is confirmed by parliament, 
lor warranted by preſcription, a by-law will be good, which 
would not be ſo, if founded upon the charter only : and there- 
fore, a by-law in London, that no one, not free of the city, ſhall 
uſe a trade by retail there, will be good; for the cuſtoms of 
London are confirmed by parliament. R. 8 Co. 125. 

That no one ſhall be allowed as an hawker in London, without 
licenſe, Cc. Ray. 294. 

That no one ſhall uſe a trade in a burrough, not free there, 
where the by-law is founded upon a cuſtom to ſuch intent, tho” 
he cuſtom be not confirmed by parliament. Adm. Lut. 564. 
am. Godb. 254. 8 Co. 125. a. Court div. Cart. 69, 115. 


(B. 4.) Tho” a Charge be impoſed. 


So, tho? a by-law impoſe a.reafonable charge, it will be good, 
rhen he who pays it has a benefit by the by-law : as, if there be 
W by-law, that every burgeſs in St. Albar's pay a reaſonable ſum 
for building of the courts when the term was held there. Semb. 
1 Rl. 363. J. 50. 5 Co. 64. a. 

Or, for cleaning the burrough upon ie coming of the judges. 
lim. Mo. 580. : 

Or, for his proportion of pontage, murage, &c. to be paid by 
ie burrough, D. 4. 580. 

90, a by-law, that a burgeſs ſhall make a feaſt at his election, 
s good, R. 2 Cro. 555. 

That every one, admitted to the livery in the vintner's com- 
any, pay 314, 135. 4d. when the cuſtom warrants the pay- 
ent of a reaſonable ſum, for the dignity, and charges of the 
ompany, K. Ray. 446. Semb. 1 Sal. 349. 5 Mad. 319. 


(B. 5.) Tho' there be no Notice. 


50 a by-law will be good, tho' no notice of it be given to the 
party : as, if there be a by-law at the court of a manor, notice is 
ot neceſſary; for all the tenants of the manor ſhall be intended 
o be conuſant. R. Cro. Car. 498. 1 Rel. 365. J. 50. 

A by-law, that a ſheriff choſen for London, thall forfeit 400 J. 
pon refuſal, unleſs he ſwears at the next huſtings, that he is not 
oth 10,000 J. &c, Notice need not be given of the election; 
or every freeman ought to take notice. R. 5 Med. 442. 

Sal. 142. Carib. 484. 

Tho' the liverymen only attend the election; for they repreſenc- 
be freemen. 1 Sal, 142. | 


(C) 


. 


(C) What ſhall not be a good By-Law. 
(C. 1.) If it be not allowed by the S7. 19 U. 5. 


dl by the /. 15 H. 6. 6. a corporation ſhall not make 
an ordinance to the diminution or diſheriſon of the fr. 
chiſes of the king, or others, contrary to the common profit; 
an ordinance of charge: but that is now expired. 1 KA. 363 
J. 10. 

So, by the /. 19 H. 7. 7. no ordinance ſhall be made to the 
diminution or diſheriſon of the prerogative of the king, ot d 
others, or againſt the common profit, or to reſtrain a ſuit to te 
king, unleſs it be approved by the chancellor, treaſurer, ty 
chief juſtices, or three of them, or both the juſtices of aſliſe, 
pain of 40 J. 

But this ſtat. extends only to guilds, fraternities, c. not v 
cities, burroughs, &c. Per att. quo W. 44. 

So an ordnance, not allowed according to the ,. 19 H. 7. 
is not void; but it cannot be executed without being ſubject u 
the penalty of the fat. 1 Rol. 363. J. 37. Per att. quo. V. 4 
R. 11 O. 54. be Vide ante, B. (I.) 


(C. 2.) If it extends to a Stranger. 


So a corporation, without authority of parliament, or an ex. 
preſs preſcription, cannot make a by-law which ſhall bind: 
ſtranger. Per curiam, 2 Vent. 33. 

And therefore a by-law by the univerſity of Oxford, that eren 
one, privilegiatus vel non privilegiatus, found in the ſtreet after 
nine at night, without a reaſonable excuſe, ſhall forfeit 40. 
does not bind the townſmen. Semb. 2 Vent. 33. 

So a by-law, that any perſon elected into an office, who r- 
fuſes, ſhall forfeit 10 J. will be void; for thereby a ſtranger 
eleCted ſhall forfeit. R. 3 Lev. 294. 

And tho? the words are, duly elected, and the perſon elefte! 
was a burgeſs, it will not be cured. R. 3 Lev. 294. 

So, a by-law, by the homage, or tenants of a manor, does nit 
extend to perſons, who do not hold of the manor. 1 Real. 366. 
J. 36. R. Sau. 74. 

So a by-law by the corporation of butchers, that no one ſhall 
fell veal within the city, unleſs the kidneys are dreſſed as the kit 
neys of ſheep, is void, as to a ſtranger, R. 1 Bul. 11. 

So a by-law by the corporation of Trinity-houſe, that every mi 
riner, within 24 hours after anchorage in the Thames, put li 
gunpowder on ſhore, does not bind; becauſe the corporation ha 
no juriſdiction upon the Thames, Wc. Semb. 2 Jon. 145+ 

So a by-law by the corporation of horners, that none of the 
company buy horns within 24 miles of London, but of two pt 
ſons by them appointed, is void ; for they have not juriſdictim 
within 24. miles. R. 3 Mod. 159. 
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80, 2 by-law in London, that no one, coming to the port of 

, ſhall uſe any other than a city porter. R. Sal. 143. 
A by-law in Exeter, that no perſon, not being a brother of the 
ſociety of cordwainers there, ſhall uſe the trade of a ſhoemaker, - 
G within the city or county of Exeter. Bridg. 139. 

But, if a fraternity, &c. be allowed to take men of another 
rade, or ſtrangers, into their fraternity, a by-law by them binds 
il of the fraternity, tho ſtrangers to the myſtery. Mo. 579, 586. 
80 a by-law by a corporation, &c. binds a ſtranger within their 
precinct; as, a by-law for the regulation of common by the te- 
rants of a manor, binds a ſtranger within the precinct of the 
manor. LA Hob. 212. Semb. Cart. 179. 1 Sal. 193. 

80 a by-law in London, that no freeman, or * ſell cloth 
within the city before it be ſearched at Blactwell- hall, is good 
painſt a ſtranger; for it is for an offence within the city. X. 

Co. 63. ö. 

; 80 2 bode, that a man elected ſheriff of Lond:n and Middleſex 
at Guildhall, forfeit, &c, if he refuſe the office, is good, tho? 
Middleſex be out of London; for the office, and election is there. 
L in B. R. Trin. 11 V. 3. Vanacker. 5 Mod. 441. 

So, where a by-law is made for prevention of fraud, or cor- 
ruption, a ſtranger ſhall be bound. Semb. 1 Bul. 12. 

As, that every foreigner, who ſells goods uſually fold by 
icht within Londen, ſhall carry them to be weighed by the 
king's beam, maintained by the city. R. 1 Lev. 15. 

[A corporation may enforce a cuſtom by a by-law, impoſing a 
penalty for breach of it; but it cannot give an action to a ſtranger 
o r*cover that penalty, but muſt ſue for it themſelves, or ſome 
dne of them. Hadeuic v. Fennell, M. 22 G. 2. 1 Will. 233. 
uterdell v. Glazby, T. 5 G. 2. 2 Wilſ. 266. | 
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(C. 3.) In Reſtraint of Trade. 


By the 7. 3 H. 7. 9. a by-law in London, that no freeman 7 arte, 
hall ſell his wares at a fair, or market out of the city, was an- (. 3-) 
milled. 1 Rel. 363. J. 25. Dn 

By the „l. 12 H. 7. 6. a by-law by the merchant adventurers, 
hat none ſell or buy in the dominion of the duke of Burgundy, 
ithout their licence, was annulled. 1 Rol. 363. J. 10. 

80, a by-law is void, that no one uſe his trade in ſuch a town, 
ho was not apprentice there at the ſame trade. R. Me. 869, 

& 1 Rel. 364. J. 20. Hob. 211. 

Or, that no apprentice there uſe his trade, till ſeven years aſ- 

erwards. R. 1 Rol. 364. JI. 12. ; 
That he ſhall not uſe his trade there without the allowance of 
e corporation of taylors, or three of the maſter and wardens, or 
roof that he was an apprentice ; for it does not appear, what 
roof will be required, and therefore there may be a prohibition. 
* Rl. 364. J. AS» 11 Co. 53. 1 Rol. 4» God, 253» Auen. 
d. 211. 


Vor. II. M That 
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Wide ante, 
(B. 2.) 


Vide ante, 
(B. 4+) 
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That he ſhall not uſe a trade in London, unleſs he be free 4 


ſuch a company; for he has a liberty of any company, . 


5 Mad. 104, &c. 

[Under a general power to make by-laws, a by-law cannot be 
made to reſtrain trade. Harriſon v. Goodman, M. 30 G. , 
1 B. M. 12. | 

That he ſhall not uſe a trade in a city, burrough, Cc. unle, 
he be free there, where there is no cuſtom for it. R. Lat. 564, 
R. where the corporation was made within time of memor, 
8 Co. 125. a, Adm. Godb. 253. f 

So a by-law is void, that no merchant-taylor put his cloths to 
be dreſſed but to clothworkers of the fame company; for thi 
amounts to a monopoly. R. 1 Rel, 364. J. 35. 11 Co. 86, 

Or, that he put one half of his cloths to them. R. M. 58. 
591. 2 Int. 47. 

So, a by-law, that one ſhall not ſell any ſand, except what he 
takes out of the Thames, is void. Ray. 293. Godb. 106, 


(C. 4.) In Reſtraint of a Right. 


So a by-law, for the total reſtraint of one's right, will. be void: 
as, if a man be debarred the uſe of his land. X. Sav. 74. 

If a commoner be excluded from the common. 3 Les. 264, 

So a by-law, that a commoner ſhall put no ſteer upon the com. 
mon above a year old, is void. 

[A corporation by charter cannot make by-laws, contrary ts 
the directions of the charter; as if the charter directs an election 
to be by the mayor, jurats, and commonalty, they cannot reſtrit 
it to ſixty ſeniors of the commonalty, Rex v. Cutbuſb. J. 
8 G. 3. 4 B. M. 2204. Or to ſuch of the commonalty a 
have ſerved church-warden and overſeer. Rex v. Spencer. M. 


6 G. 3. 3 B. M. 1827. 
(C. 5.) To charge the Subject. 
By the ff. 34 Ed. 1. de tallagio non concedend», no tallage, or 


aid, ſhall be laid, or levied in our realm, by us, or our heirs, 
without the aſſent of the biſhops, barons, knights, and other 
free-men of our realm. Vide in parliament (H. 9, &c.) 

And therefore, every charge, levied upon the people without 
aſſent of parliament, will be void. 2 If. 60, 61. 

If a by-law impoſe a charge, without an apparent benefit to 
the party, it will be void; as, a by-law, that all coming to 
market pay 6 d. per cart, &c. for ſtanding there, Semb. in qu 
W. per Treby 29. per Att. 42. 

So a by-law, that all carmen, who are licenſed in London, pa) 
20 5. for a fine upon admittance, and 175. 6 d. per annum td 


an hoſpital, is void. R. Ray. 328. 


{C, 6, 


8 T. L A W. 
(C. 6.) If it be unreaſonable. 


Go a by-law, not reaſonable in any reſpect, will be void. 

80 2 by-law, not good, ſhall not be allowed, becauſe it is ap- 
proved according to the ff. 19 H. 7. 7. R. 11 Co. 54. 6. 

[A by-law cannot impoſe an oath, nor impower any perſon to 
alminiſter it. Rex v. Dean and Chapter of Dublin, H. 9 G. 
Kr. 5 36. 7 ING . 

80, a corporation, created by /etters patent, with a power of 
making by-laws, cannot make any laws to incur a forfeiture.“ 

280, neither can a corporation created by act of parliament, 
unleſs ſuch power be ng ang $i 1 Term Rep. 118.* 

Nor ſhall ſuch by-law be allowed, tho“ confirmed by /. 
19 H. 7. c. 7. Id. E. 


(C. 7.) A By-Law, void in Part, is void for the Whole, 


A by-law ng intire, if it be unreaſonable in any particular, 
ſhall be void for the whole : as, if the penalty be unreaſonable. 
Or, to be levied by impriſonment, ſale, Q. 
Or, to be levied by diſtreſs and ſale; it will not be good for 
the diſtreſs. R. 2 Vent, 183. 


(D) What Remedy het 15 allowed upon a By- 
aw. 


(D. 1.) By Debt, c. 


A By-law may enact a penalty to be recovered by debt, &c+ 
R. 5 Co. 64. a, 1 Rol. 366. J. 46. 

So, it may ordain, that the chamberlain of London ſhall have 
debt for it. 5 Co. 63. b. 1 Rol. 366. J. 50. Mo. 403. 

So, if the by-law does not mention how the penalty ſhall be re- 
torered, debt lies upon it. 1 Rol. 366. J. 48. 

So an action upon the caſe lies upon an aſſumgſit, for the pe- 
halty of a by-law. R. 2 Lev. 252: Clift. got, go. 


"thin the court of the city, c. in which no eſſoign, Ec. is 
good. R. 1 Lev. I 5 | 


uch confines the action for the penalty to the portmote court, 
#here none but the ſheriff, or coroner (who muſt be freemen) 
a array a jury is bad. 3 Bur. 1847.“ 

For, tho', in the regulation of its own members, a corpora- 
on may make by-laws, and enforce the obſervance of them in 


Iiction into which he voluntarily enters; yet it is contraty to the 
undamental principles of law, that corporations ſhould try their 
v1 ſuits againſt Arangers. Per Lord Mansfield. 3 Bur. 1858.“ 

M 2 (D. 2.) 


So a by-law, that the penalty ſhall be recovered only in debt 


But a by-law, that none but freemen ſhall keep ſhop, and. 


5 own courts, becauſe every member is bound by the jurit- 
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(D. 2.) By Diſtreſs, c. 

So a by-law may enact, that the penalty ſhall be recovered, » 
levied by diſtreſs. 5 GG. 64. Adm. 3 Lev. 281. 1 Ry, 366, 
J. 42. 

And tho' it do not ſay, what beaſts ſhall be diſtrained, it vil 
be good; for it ſhall be intended the beaſts of the offender, 2 
Dy. 322. a. 1 Rel. 366. J. 10. PE 

But a penalty cannot be levied by diſtreſs, without a Preſcrip. 
tion to levy, or the expreſs words of the by-law, that it ſhall be & 
levied, 1 Rel. 367. J. 5. 

So a penalty cannot be impoſed upon a town, and leu. 
ed upon a particular perſon, who cannot have contribution, R, 
3 Lev. 49. 

So a by-law, that the offender ſhall be disfranchiſed, may be 
good. D. Mo. 412. | 


(E) What not. 
(E. 1.) By Impriſonment. 


UT a by-law, that the party, unleſs he obey, ſhall be in- 
priſoned, is void, being contrary to Magna Charta. R, 
5 Co. 64. 4. 1 Rel. 363. J. 45. R. Mo. 411. D. 8 Co. 127. 
Adm. Sal. 349. Jon. 162. 
Or that he ſhall forfeit 40 5. and for non-payment ſhall be in. 
priſoned. R. 1 Rol. 364. J. 5. 
But by cuſtom, a corporation may have power to commit, 
tho” not by charter, or by law. 1 Sal. 349. 
So by cuſtom, a by-law, with impriſonment for non-perſorm- 
ance, may be good. Semb. 1 Sal. 397. 
So by the cuitom of Lendon, one may be committed for refuli 
to be upon the livery. R. 2 Lev. 200. 


(E. 2.) By Sale, Cc. 


So a by-law, that a penalty be levied by diſtreſs and ſale of the 
goods of the offender, is void. R. 8 Co. 127. ö. R. 2 Vent. 103. 
3 Lev. 282. . 

Tho' the officer who levies, only diſtrains the goods, and docs Us 
not ſell them, 2 Vent. 183, 

So that a bond be given for performance. Semb. Ray. 227. 

So a by-law, that the party, unleſs he pay, ſhall torfeit lu 
goods, is void. R. 8 Co. 127. b, D. 2 Vent. 183. and 

Or that his bond, or covenant againſt the by-law, ſhall be vail. 
Semb. Mo. 411. | 


16; 
CALEND AR. 
Vide Temps, (B. 2.) 


C ANON S. 


( What is the Uſe of the Civil Law. 


N England uſe is ſometimes made of the civil, and of the ec- 
cleſiaſtical, or common law. G. L. 11. 5. 

Tempore Romanorum, viz, ab anno Chrifti 50, cum Claudius ſub- 
jugavit Britannie partem, uſque annum circiter 410, cum Alaricus 
tempore Honorii Romam cepit, ( annos circiter 360) the civil 
or imperial law was in uſe in Britain. Seld. Dif. ad. 
H. 479, 480. | 

And afterwards it was uſed for direction, where the law of 
England was ſilent; or for confirmation, where it was conſonant. 


Seld. Dif. 464, 472. 


(B. 1.) The Ute of the Canon Law. 


TE MPORE Regis Stephani anuno Dom. 1150, de- 
1 cretals were publiſhed for the government of the clergy. 
Dav. 70. as | 

Afterwards the pope attempted to impoſe rogations, vis. ordi- 
nances ſor days of abſtinence of the laity, as well as of the clergy, 
Dav, 70. a. 

Anno 1230 tempore Hen, 3. other decretals for the laity, as 
well as the clergy, were publiſhed. Dav. 70. a. 
Lee were firſt introduced in England, anno 25 Ed. 1. 

avs 71. b. | ; 


P 


(B. 2.) What ſhall be ſo called. 


Ju canenicum eft, quod ab eccleſia, aut viris ecelgſgſticis inſtitutum 
ff. Lind. 76. v. Jus Canonicum. 

Theſe were collected in a book, viz. Codex Caronum, which at 
firlt contained 131 canons, afterwards 207, made by ſeveral 
councils to which afterwards were added 85 apoſtolical canons 
and ſeveral by other councils, with canonical epiitles by di- 
rers popes. Afterwards the church of Rome made one codex 
annum which contained the apoſtolical canons, the canons 
of the 12 councils, and the decrees of 14 popes. 4. 
lit. 9, Io, &c, - S 

The body of the canon law now uſed, being confirm- 
ed by pope Gregory 13th, comptehends the decretwn, the de- 

M 3 


eretals, 


* 
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eretals, the 6th book of Decretali, the Clementiner, the Extravagan, 
and common decretals, and the 7th book of decretals, 4yl 
Int. g. 19. 21. 25, 26, &c, 


(C.) What Canons bind. 


A 8 to b power of making canons, Vide in Comps, 

tin E. 

All 4 4 allowed and uſed in England, become part of the 
eccleſiaſtical laws of England. Dav. 70. ö. Vide in Prerogating 

D. 10.) ä 
0 50 all canons or conſtitutions made in a convocation, or pro. 
vincial ſynod within the realm. Dav. 72. b. R. Ms. 783. 
By the /. 25 H. 8. 19. repealed by the ff. 1 & 2 Pb. & Mg, 
and afterwards revived by the ff. 1 Eliz. 1. it was provided, thi 
ſuch canons, conſtitutions, ordinances, and ſynodals provincial 
already made, which be not contrariant to the laws, ſtatutes, and 
cuſtoms of the realm, nor to the hurt of the king's pre- 
rogative, ſhall be uſed as before the ſaid act, *till otherwiſe 
ordered by 32 perſons to be appointed according to the faid 
act. 
And by the ſame ſtatute, the king may nominate and aſſign at 
his pleaſure 32 perſons of his ſubjects, 16 of the clergy and 16 
the tempcralty of upper and nether houſe of parliament, who ſhall 
have power to examine canons, &c. before made, and ſuch as the 
king and the major part of them ſhall deem worthy to be 
continued ſhall be obeyed, ſo that the king's aſſent under the 
greac ſeal be firſt had to the ſame, and the reſidue ſhall be 
void, | 

And ſuch nomination was allowed by the /. 27 H. 8. 15. the 
t. 35 H. 8. 16. and the fl. 3 Ed. 6. 11. 

But there never was any ſuch nomination by H. 8. or Ed. b. 
and therefore, all canons and conſtitutions here received and al- 
lowed before that time, are now the eccleſiaſtical laws of the 
realm, Wat. 22. 

And all perſons are bound by them; for they are part of the 
conſtitution. Wat. 23. 

And the common law courts will take notice of them as ſuch, 
Wat. 23. 

Canons made 3 Fac. by the convocation with the king's licenſe, 
and confirmed by the king, bind without confirmation by parlia- 
ment. 2 Vent. 44. 

They bind the clergy, but not the laity, unleſs they are con- 
firmed by parliament. Cartbh. 485. | 

Yet it was reſolved in the houſe of commons 15th Deceme 
ter 16.40, nemine contradicente, That the convocation, Oc. hath 
no power to make canons to bind the clergy or laity, without the 
common conſent of parliament. 3 Rb. 1365. 

But a canon ſhall not be allowed, contrary to the com- 
mon law. 2 Inf. 599. 647. 653. R. 12 C. 72. per Vau, 
2 Fent. 44+_ ; 0! 


CANON S. 


Or contrary to the king's prerogative, or the cuſtom of the 


2 Inft. 653. 658. K. 12 Co. 72. 
= . — to an act of parliament. 2 I. 658. X. 


72. 
_ — "TV by the /. 25 H. 8. 19. it is declared that a ca- 
mn contrary to the king's prerogative, the law, flatutet, or cuſtom of 
the realm is of no force; and this was only declaratory of the com- 
mon law. 2 Inft. 658. 

80 canons eſtabliſhed in convocation by the king's licenſe, do 
not bind laymen, but only eccleſiaſtical perſons ; for the laity are 
not repreſented in a convocation, Sal. 412. D. that they bind 
the whole kingdom. Mo. 783. They do not bind the tempo- 


nlty, 12 C. 73. 
So they bind only in eccleſiaſtical matters. Sn. 27s. 783. 


12 G. 73. 

—. eſtabliſhed, c. do not bind the laity. Per Tyrrell, 
2 Vent. 43+ But per Yau. in eccleſiaſtical matters they bind laicks 
and eccleſiaſticks, 2 Vent. 44. 

Lay perſons are not within the words of the 62, 101, 102, 103, 
and 104th. canons of 1603. 

The canons of 1603, proprio vigore, (for ſome are only decla- 
ratory of the ancient canon law) do not bind the laity. Per 
Hardwicke, C. J. et tot. cur. on great conſideration, Middleton v. 
Cut, M. 10 G. 2. Str. 1056, B. R. H. 326. 

So a canon that has never been received in England, is not 
part of the law eccleſiaſtical. Kel, 181, 3. 184. Lat. 191. 
2 f. 653. 

And by the ff. 25 H. 8. 21. it is recited, that England is free 
from ſubjection to any man's laws but ſuch as have been made 
within the ſame; or by ſufferance of the king, the people by their 
own conſent, and long uſe, have bound themſelves to the ob- 
ſervance of, not as to foreign laws, but as to the ancient laws of 
this realm, originally eſtabliſhed within the ſame, by ſuch ſufler- 
ance, conſent and cuſtom, and not otherwiſe. 

So the interpretation, execution, and diſpenſation of all canons 
alowed within England belong to the king and his miniſters, 
Dav, 70. . Vide Preregative, (D. 11.) 


CAP ASCE. 


(A) Who have Capacity to purchaſe. 


(A. 1.) Perſons Natural. 


N capable to purchaſe are natural, or politick. 
Co. . 2. as 


All perſons natural have a capacity to take by purchaſe. 
M 4 Perſong 
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Perſons deformed, if they have human ſhape. Co. I. z. . 
A deaf, dumb, and blind perſon. Co. L. 3. b. 
An ideot, or a man of non-ſane memory may purchaſe, wig, 


out the conſent of any other. Co. L. 2. b. 3. b. 


And he himſelf can never avoid the purchaſe. Co. L. 2. 3. 

So if he recover his ſanity and afterwards agree to the purchaſe, 
his heir ſhall never avoid it. Co. L. 2. 5. 

But if he dies in his inſanity, or recovers, and dies before agree, 
ment to the purchaſe, his heir may agree to, or waive the eſtate 
without cauſe alleged. Co. L. 2. 6. 

A leper may purchaſe. Co. L. 3. 6. 

So an hermaphrodite, according to the prevailing ſex, C. 
L. 3. a. 

A baſtard, by his name of reputation. Co. L. 3. b—[it: 
Baſtard (E). 

A man convicted or attainted of treaſon or felony, may pur. 
chaſe for the benefit of the king. Co. L. 2.6. 

So a feme covert may take by purchaſe, till her huſband dif. 
gree, or the after her huſband's death waive it. Vide Barn ant 
Feme, (P. 2.—R.) 

So a villein may purchaſe, but the lord afterwards may enter, 
Coo L. 2. . | 

So an alien may purchaſe for the benefit of the king, or a 
houſe for his habitation. Co, L. 2. b. Vide in Alia 

C. 2, 3s) | 
; So an infant may purchaſe without the conſent of another; 
for it ſhall be intended for his benefit. Co. L. 2. b. 

But after his full age, he may agree to it, or waive it at his 
pleaſure, Co. L. 2.6. 

And if he die before agreement, aſter his full age, his bei 
may agree to, or waive it. Co. L. 2. b. 
So now, a monk, nun, &c. may purchaſe ; for they were nd 


diſabled by the common law and the canon law, whereby thei 


diſability incurs, is here aboliſhed. 1 Sal. 162. 
(A. 2.) Politick. 


A body politick is ſole or aggregate. Co. L. 2. a. Vide Fra- 
chiſes, (F. 1, Sc.) 

A corporation aggregate conſiſts of many perſons, all capable 
of purchaſing, or one capable and the others incapable. Cs. 

2. 4. | 

A corporation ſole, as the king, a biſhop, a parſon, &c. maj 
purchaſe, to him and his ſucceſſors. Co. L. 250. a. 

So a corporation aggregate, where all are capable; as a mapot 
and commonalty, Vide Co. L. 250. a, 

Dean and chapter. 

So where one is capable, and others incapable ;z as an abbot 
may purchaſe without the conſent of the convent, and cannot 
afterwards avoid it. Co, L. 2. ö. 5 

| ut 


wth 


2 
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But his hours on good cauſe, and not otherwiſe, may waive 
©, 0s 2. . 
oy” if the rent reſerved exceed the value of the eſtate. Co. 


L. 2. b. 


(B. 1.) Who not. 


UT a monſter, who has not an human form cannot pur- 
B chaſe, Co. L. 3. b. 7 

Nor a man profeſſed in religion, for he is dead in law; as 2 
monk, fryer, nun, &c. except when they are ſovereigns of an 
houſe of religion. Co. L. 3. ö. 132. 5. 

So a community not incorporated cannot purchaſe; as the pa- 
riſhioners or inhabitants of D. G. L. 3. a. 

The commoners in ſuch a waſte, cannot take by grant of the 
lord. Gor . Jo a. 1 | 

So churchwardens cannot purchaſe lands, (but goods only.) 


Co L. 3. 9. 
(B.) By the Statute of Mortmain. 


16g 


By the f. 7 Ed. 1. de religiohs. Si quis religioſus, vel alius, (for (B. 2.) 
Magna Charta, 9 H. 3. 36. extends only to a religious houſe which What is 


purchaſes, 2 Inft. 75.) purchaſe lands or tenements in fee, the 
lord of whom the lands are holden may enter within a year; or 
if he be negligent, the next lord within half a year; or if he ne- 
gle, the king may enter. 

So by the . W. 2. 13 Ed. 1. 32. If he obtain a recovery by 
colluſion. 2 Inſt, 429. 

And by the ft. V. 15 R. 2. 5. If there be a feoffment to the 
uſe of ſuch an one. 

And theſe ſtatutes extend to every corporation ſole or aggre-, 
gate, eccleſiaſtical or temporal. Co. L. 2. 5. 2 Inf. 75. 

If lands are granted to them upon an exchange. Kit. 39. 5. 
F. N. Z. 223. E. F. 

I, an adyvowſon be appropriated to them. F. N. B. 223. H. 

39. 4. 

4180 rent charge granted. F. N. B. 223. B. Kit. 38. 5. 
139. 5. 

So if lands are deviſed to them. F. N. B. 224. F. 

80 if a biſhop enter upon land purchaſed by his villein, it is 
mrtimain, F. N. B. 224. b. Kit. 38.6, 

If a biſhop or other corporation alien to another and his ſucceſ- 
ſos. F. N. B. 222. D. Kit. 38. ö. 

By the /. 23 H. 8. 10. feoffments, fines, wills, Ec. to the 
uſe of the pariſh church, chapel, guilds, commonalties, &c. or to 
ind obits, prieſts, &9'c. which are to have continuance above 20 
years, ſhall be void. 

If there be an alienation in martmain of things not held, as of a 
villein, rent-charge, common, advowſon, &c, the king ſhall have 
them preſently, Co. L. 2. ö. 

Put 


Nortmain. 
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(B. 3.) But if an annuity be granted to a corporation, it is 
Koo "org main ; for that — waits only. G. L. 2.6, ha 
So if goods and chattels are granted. Kit. 139. b. 
So a grant of a diſtreſs in other lands for an antient rent. $ 
F. N. B. 224. G. Kit. 39. 6. | | 
A releaſe of rent to the tenant. Kit. 39. a. 
Recovery in value upon voucher. Kit. 39. b. 
So the king by his licenſe may diſpenſe with an alienation in 
mortmain. Kit. 39. b. 
And before ſuch licenſe an ad quod damnum antiently iſſue; 
but is not now uſed. F. N. B. 222. D. Vide ft. 27 Ed. 1. 
But ſuch licenſe does not bind the other lords, Vide F. x 
B. 222. D. Kit. 130. a, 6. f 
And therefore, it was enacted by the f. 7 & 8 VV. 3. z. 
That the king may licenſe to alien, or take in mortmain. 
So a deviſe to a charitable uſe within the . 43 Eliz. is not 


mortmain. 
Tho' the deviſe be to a college. R. 1 Lev. 284. *P1i1 Uſe, 
N. 13.“ 


(B. 4.) By what Names they ſhall purchaſe. 


(B. 4.) A man regularly ought to purchaſe by his name of baptiſm, and 
Perſons his ſurname. C. L. 3. 0. | 
But if he purchaſe by his name of confirmation, it is ſuſficient, 
G. L. z. a. and that ought to be uſed. 1 Prownl, 47. 

So it there be a certain deſcription of the perſon who purchaſes, 
altho his chriſtian and ſurname are omitted, it is ſufficient, G. 
JL. 3. a. 

As if a grant be to the earl of Pembroke, the biſhop of Londen, &. 
by his name of dignity ; for the perſon is certain. O. L. 3. a, 
To the Cheſter herald, & c. R. 2 Rol. 44. J. 15, 

To the wife of B. Co. L. 3. a. 

Primo aut ſecundo filio, ſeniori puero, natu minimo, omnibus filis, 
filiabus, liberis, exitibus, aut rectis heredibus de B. Co. E. 3. a. R. 
Mo. 104. : 

And primo puero, may be to the firſt child, tho! it be a female, 
if it be ſo explained by any other writing. R. Mo. 104. 

If it be ta the iſſue male, his firſt iſſue male ſhall take, X. 
3 Leu. 433. 

So tho' his chriſtian name be added, and miſtaken. C. 
L. 3. 6. 8 8 

80 if there be a limitation 0 the heir male of the bedy of his grand- 
father, the heir male ſhall take, though there be an heir general 
alive; for the deſcription is ſufficient to make him take 
by deſcent, and therefore it ſhall be well by purchaſe. X. 
2 Ver. 730. 

But if there be a deſcription of a perſon certain in eſe, and 
there is no ſuch one in rerum natura, a perſon who aſterwards 
anſwers to the deſcription cannot take; as if a remainder be l- 

mited 
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ed to B. the wife of A. tho A. afterwards marry B. before the 
3 eſtate — ſhe cannot take, Mo. 104. 


fernen Vide Fait, (E. 3.) | 
co tion, regularly ought to purchaſe by its name of (B. 5.) 

1 and therefore, a grant by or to the maſter and f due. 
wardens of cooks in London, whereas they are named mafters and 
groernorty will be void. R. Pl. Com. 5 37. b. 

The maſter of St. Peter's, where the name is, The maſter of St. 
Peter's and St. Paul's. Bro. Corporation 8. 

The proveſh, &c. of the houſe of N. where it is a chauntry, Bro. 


Corporation 21, 22, 

The dean and chapter cathedralis ecclefie ſane & individue Trini- 
tatis N. omitting ex fundatione reg. Ed. 6. Adm. 3 Co. 75. 

2 And. 166, 167. Fon. 170. 

Collegium regale de Eton, where the name is collegium beate 
Marie de Eton. Dy. 150. 4. 1 And. 23. Mo. 13. 

The dean and canons libere capellæ de W. where the name is, . 
The dean and canons capellæ St. Ges. martyr de W, 1 Leo. 162. 

The maſter collegii de Merton in Oxonia, where the name is, Col- 
gium ſcholarium de M. in univerſitate Oxenie, 1 Leo. 162. Cant, 

Me. 266. 

The preſbiters and chaplains of St. Stephen's, where the name is, 

The dean, canons, and wvicars of St. Stephen's. 2 And. 166 wy 

The provoſt and ſcholars of Queen's college, in the univerſity of Ox- 
fird, where the name is, The provgſt and ſcholars aulæ reginæ de 
Oxford. dub. Lane 15. 33. 

Yet an addition to a name does not avoid the purchaſe, but 
ſhall be rejected: As if the maſter and brethren are named, The 
maſter and brethren five ſecii. R. 11 Co. 20. 4. Bro. Corpora- 
tion 8. 62. 

f the maſter, &c. of the miſtery of cooks are named, Of the 
croft and miftery. PI. Com. 5 37. ö. 

if the hoſpital H. 7. regis Anglie be named, The heſpital H. 7. 
auper regis, 1 R. Leo. 159. | 

If collegium Chriſti in Oxonia be named, Collegium Chriſti in 
* Oven R. Mo., 361. Vide Mo. 855, Sav. 129. K. 

. 56. 

If any ornament to a name be added or omitted. Po. 156, 7. 

Nor an immaterial variation; as a leaſe by. the dean and chap- 

4 of Exeter, inſtead of, in Exeter, X. 2 Leo. 97. 2 Ri. 42. 
45. 3 

By the maſter domus five collegii, inſtead of, d mut foe hoſpitalis 
bor a college and hoſpital are the fame. Sem, 1 Lov. 215, 

Cullegit Trinitatis, inſtead of, collegit ſanfte & individue T rini- 
fats, 1 Leo. 101. 

The dean and chapter eccleſue de Peterborough, inſtead of, eccliſæ 
"rivurgenſis, Les. 159. Cont. 1 Ard. 23. 

Magiſler collegit, inſtead of, magifter aule, Sc. R. 11 Co. 22. b, 
| Magifter hoſpitalis H. 7. de Savoy & coppelianus prædicti hoſpita- 
inſtead of, mgifter & cappellanus haſpitalis H. 7. de Say. R. 
L. 159. Acc. Dy. 278. Mo. 855, 

The 
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The miniſter of God of the poorhouſe of D. inſtead of, Th, mini! 
ter of the poor's houſe of God of D. Dub. 2 And. 111, þ 
Mo. 865. 

Major & ballivi ville de D. & burgenſes ejuſdem ville, where 
the name is major & burgenſes ville de D. R. 1 Rol. 119. 

The dean and chapter eccigiæ Petriburgemſis, inſtead of ſang; p. 
triburgenſis. Mo. 14. Cont. 1 And. 23. 

So if a ſtatute or teſtament give a certain deſcription it is ſy, 
cient, tho' the name be not obſerved : As if advowſons of rec. 
ſants are given to the univerſity of Cambridge. R. 10 Ci. 5. 
11 G. 21. 6. 2 Leo. 165. 

So in grants and conveyances, it is ſufficient, if the ſame nim 
in re & ſenſu be uſed, tho not in verbis, R. 10 G. 124. 

So by a verdict, or an averment, a miſnomer may be aide, 
10 Co. 125. 6. 

So if an ancient corporation be incorporated de novo, with a 
addition to the name; a leaſe, Sc. by the ancient name, wills 
good, R. Jon. 167. 


(c) Who have Capacity to grant. 
E VERY perſon being a natural and lawful ſubject, of fane . 
memory and full age, may make a feoffment, grant, leaſe, 
Se. Co. L. 42. ö. Vide Grant, (A. 1.) 
Tho' he be a baſtard. G. L. 42. b. 
Convict of hereſy. Cz. L. 42. 6b. 
A leper removed by the king's writ a /ecietate hominum, I. B 
L. 42. b. 
Tho! he be deaf, dumb, or blind, if he has good fanity u 
diſcretion, Co. L. 42. b. 
(D) Who not. 
N 
(D. 1.) A Man profeſſed, 1 
B UT a perſon profeſſed in religion, (who is crviFter mortur!,) S 
as a monk, fryer, caron, &'c. cannot make a grant; for his 
grant ſhall be void. a yer 
Yet the ſovereign of an houſe of religion, as an abbot, pri, 0 
Ec. may make a grant, &c. Vide Co. L. 132. b. ** 
So may a monk, fryer, &c, in the name, and by the aſſent of L 
his ſovereign. | lie 
Or as a farmer of the king, in reſpect of his farm. id: G , 


L. 132. 6. 
Vide Avatement, (E. 5.) 


(D. 2.) A Feme Covert, 


80 2 grant by a feme covert, without the aſſent of her huſband, 
will be void. Vide Baron and Feme, (Q.) 1 
SS e: 


* r 


Yet 2 fine, or common recovery of her own land, will be 
yood, till it be avoided by her huſband, Vide Baron and Feme, 


4 l 9 grant, en autre drvit, as executrix. Vide Baron and Feme, 


4 1 2 woman make a grant when ſole, and deliver the deed 
as an eſcrow, to be her deed upon conditions performed, and be- 
fore the conditions performed ſhe takes huſband, and then the 
conditions are performed, it will be good; for after performance 


it has relation to the delivery. Per. Grant g. 
80 if a eme covert deliver a deed when covert, and after the 


death of her huſband deliver it de novo; it ſhall be good by the 
ſecond delivery; for the firſt delivery was intirely void. 


2 Kal. 26. I. 3. 
Vide Fatt, (A. 3.—B. 5.) 
(D. 3.) An Infant. 


80 a grant by an infant by deed will be void, if it ſeems to his 
prejudice, Vide Infant, (C. 2.) | 

So if the grant takes effect by livery from his hand, or ſeems to 
his advantage, yet it is voidable, and may be voided by him or 


kis heirs. Yide Enfant, (C. 3, &c.) 


(D. 4.) A Man inſenſible. 
So a man who has no underſtanding, as if he be dumb, deaf, 


and blind from his birth, has not a capacity to grant, but his 


grant will be void. Per, Grant, 25s. 


(D. 5.) A Man non-ſane. 


50 a man of non-ſane memory, has not a capacity to make 2 
grant, that ſhall bind his heir, or any other, beſides himſelf, Vide 
lat, (C.—D. 1, Sc.) 

And therefore if an ideot, lunatick, Sc. make a feoffment, 
grant, or gift, Cc. his heir ſhall avoid it. Vide Per. Grant. 21. 

So if he make a feoffment with a letter of attorney to make li- 
rery when non- ſane, and afterwards he comes to a good memory, 
and then livery is made without any other aſſent; his heir ſhall 
woid it. Per. Grant. 23. 

But a man non- ſane cannot avoid his grant, Oc. during his 
life; for he cannot diſable himſelf. Per Grant. 21. 

90 if the grant be by matter of record, as by fine, &c, his heir 
ſhall not avoid it, Per, Grant. 24. 

But by Fitaherbert, the opinion of thoſe who hold that a man 
of non-ſane memory, cannot after his memory recovered, avoid his 
grant whilſt infane, is little to be regarded, for it is not founded 
in good reaſon, and there are writs in the regiſter of dum nen 
'ut compos mentis, brought by the party /im/elf, as well as his 


heirs. 
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heirs. F. N. B. 202. paſſim. But ſee this ſubje ably and 
inveſtigated in Mr. Powell's treatiſe on contracti, from Page 14 to11, 
where he ſhews, that the better opinion is againſt Fitzherbert,* 


. (D. 6.) Attainted. 


So a perſon attainted of treaſon or felony has not a capacity 
make a grant that ſhall bind the king, or the lord of whom the 
lands are held. Vide Per. Grant. 26, 

But a grant by a perſon attainted binds himſelf and his hein. 
Vide Per. Grant. 26. 


(b. 7.) Head of 2 Corporation. 


So the head of a corporation aggregate has not a capacity ty 
bind the corporation by his grant, without aſſent of the commu- 
nity under the common ſeal: As if a mayor make a feoffment, ot 
grant of land, or a grant of a rent, &c, out of land, without a. 
ſent of the commonalty under the common feal, it will be void. 


. Vide Per. Grant. 31. 


So the maſter of an hoſpital or college, without aſſent of the 
brethren. Vide Per. Grant. 31. 

So a grant by the head of a corporation ſole binds only himſelf, 
but not his ſucceſſor: As a grant by an abbot, prior, &c. without 
aſſent of the convent. Vide Per. Grant. 31. 

By a biſhop without aſſent of the dean and chapter, 

By a dean, without the aſſent of the chapter. Vide Pr. 
Grant. 31, 32+ | 


Who may ſue and be ſued, and who not. 


Vide Action, (B. I, &c.— C. 1, &c. - Abatement, (E. I, 90, 
F. 1, &c.) 


tübo may deviſe, and take by Deviſe, and 
who not. Bb 


Vide Deviſe, (G.—H. 1, &c,—I.—K.) 
Who map marry, and who not. 
Vide Baron and Feme, (B. 1, &c.) 

C A P E. 


Grand Cape. Vide Proceſs, (D. 4.) 
Petit Cape. vide Proceſs, (D. 5.) 


CAPIAS 


8 4 14 
Vide Pleader, (2. W. 3.) 


Capfas ad Satisfactendum. 
Vide Execution, (C. 9, &c.)—Bail, (R. 4. 


Capias pꝛo Fine. 
Jide Execution, (B. 1, 2.) 


Capias ſi Laicus. 
Vide Statute Staple, (D. 4.) 


Capias Utlagatum. 
Vide Pleader, (2 W. 6.)—Utlagary—IWales, (B. 2.) 


Ceſtatum Caplas. 
Vide Proceſs, (E. 7.) 


Ir 
Vide Leet, (O. 7, 8.) 
CA Rk KR 1 EN 
Vide Aftion upon the Caſe for Negligence, (C. 1, &c.) 


C ASE. 
Vide Action upon the Caſe, 


CASTLE. 


(A) Caſtle⸗guard. 


A Ip for the keeping of a caſtle continues, tho” the caſtle be 
deſtroyed, R. Mo. 1. 


CAS U 


CASU PROVISO. 


Writ of Entry in Caſu Pzovilo: 
Vide Dum fuit infra Ætatem, (D.) 
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CASU coNSIMuIII. 


{Crit of Entry in Conſimili Caſt. 
Vide Dum fuit infra Atatem, (E.) 


Sr 


: CASUAL PROFITS. 
«| | | | 
þ CATHEDRAL. 


« 4 Rr ä e x 
COM _— — — — — 


Vide Cemetery, (A. 3.) — Egli, (B.) 


CATTLE. 
Vide Diſmer, (H, 5, &c.) 
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CAUSE OF ACTION. 
Vide Abatement, (G. 4, &c.—H. 24.) —Adion, (F.,-F- 
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_ CAUTION. 
Vide Admiralty, (E. 19.)—Bail, (D.) 


CEMETERY. 
(A. 1 ) Church-yard, 
HE church-yard is, Totus fundus, qui infra clauſuran rſt 


continetur. Lind. 267. v. cæmeteriis. 


The church-yard, circa eccle efiam majorem 40 paſſus continer! 
debet, circa minorem 30 paſſus, Lind. 253. ver. Clan 
Cœmei. 


2 (A. ) 


\ 
CEMETE RH 


(A. 2.) To whom the Profits belong. 


The ſoil and profits of the church and church-yard, belong to 
the parſon. Vide Eſgliſe, (G. 1.) 

Or to the vicar. Vide Hcelgſiaſtical Perſons, (C. 14.) 

And the parſon may make a leaſe of the church- yard. 

It he leaſe his parſonage, the church and chureh-yard paſs. 

If any cut corn or trees there growing, treſpaſs lies by the 
parſon, or his leſſee. 

And where the parſon libelled in the ſpiritual court for cut- 
ting elms in the church-yard, the defendant obtained a prohibi- 
tion on ſuggeſtion that they grew on his frechold. 1 Ld. Raym. 

* 
5 uſage in London, the churchwardens take the money for 
burying in the church or church- yard, and the parſon has no- 
thing but in the chancel. 2 Sho. 184. 

So the incloſure of the church-yard belongs to the pariſhioners. 
ide Prohibition, (G. 4.) 


(A. 3.) What Privileges belong to the Church-Tard. 


Cemeterium gaudet codem privilegio, quo eccleſias Lind. 256. v. 
Cometerio, 270. | | 

And therefore, before ſanctuary was taken away, churches 
and church-yards had the privilege of ſanctuary. Jide ft. 32 H. 
8. 12, | 

By the ſt. of Wint. 13 Ed. 1. 6. Fairs and markets ſhall not 
be kept in church-yards for the honour of the church. 

By a conſtitution at Oxford anno Lind. 270. Judi- 
dum ſanguinis, Ci. e. cauſa per j udices ſeculares de efiſione ſangu® 
us aut cyrporali pend ) ne traetur in 9 aut cœmcterio. 

50 by the 88th canon, an 1603. The church wardens and 
their aſſiſtants ſhall ſuffer no plays, feaſts, banquets, drinkings, 
temporal courts, or leets, lay-juries, muſters, or other profane 
ulage in the church or church-yard. |. 

50 by the ſt. 5 Ed. 6. 4. If any by words only quarrel, chide, 
or brawl in the church or church-yard, the ordinary on proof by 
two witneſſes may ſuſpend him, if lay, ab ingreſſ# eccigſiæ, if clerk, 
a officio, as long as he thinks meet. 

lf any ſmite, or lay violent hands on another, he ſhall be 1% 
ao excommunicate. , 

If any maliciouſly ſtrike with a weapon, or draw a weapon to 
ſtrike in the church or church- yard, and be convicted by verdict, 
confeſſion, or two witneſſes before the juſtices of aſſiſe, cyer and 
, miner, or the peace, he ſhall loſe one of his cars, or it none, 

be ſtigmatized on the cheek with an hot iron with the letter #. 
a befides ſtand 3p/o facto excommunicate. 
[The eccleſiaſtical court has juriſdiction to give ſentence of 
ercommunication and there muſt be a ſentence declaratory at 
) Vor. II. leaſt, 
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CEMETER Y, 


| leaſt, for ſtriking in a church-yard. Bilſon v. Chapman, I 


9 G. 2. B. R. H. 190.] ; 

[And this may be done without any prior conviction, Bid. 

[Unleſs on the third clauſe of ſtriking with, or drawing a weapor | 
and there a temporal puniſhment (the loſs of an ear) being Se 
flicted, and the excommunication an accumulated puniſhment 
a prior conviction is requiſite, id.] : 

Cathedral churches are within this ſtatute, and church-yary | 
which belong to them. R. Cro. El. 224. 1 Leo. 248. g 

So it ſhall be within the ſtatute, if any ſmite or draw a wez. 

n to ſmite, &c. in his own defence. Vide Ney, 171. 

But the indictment muſt ſay, quod malitigſe percuſſit, or extraxi 
cum intentione ad percutiendum. R. Noy. 171, 2. 0 

So he ſhall not be excommunicated, till the conviction tranſ. 
mitted to the ordinary, and ſentence upon it, tho” the ſtatut 
ſays, he ſhall be ih facto excommunicated. Dub. Dy. 275. l. 
But acc, in marg. R. Cro. Car. El. 912. *Pide ſupra B. R. H. 
contra. 

Till the conviction tranſmitted, but that is ſuſſicient without 
ſentence upon it. R. 1 Vent. 146. 


(B) Burial. 
In what Place it ſhall be. 


BUNIA, was the uſual character of a parochial church, 
Seld. de Dec. c. g. ſect. 4. Vide Eſgliſe, (C.) ch 
And therefore, every perſon, (who may have chriſtian burial, | 
may have burial in the church-yard where he dies, by the gen- ru 
ral cuſtom of England, 
And that, without any fee for breaking up the ſoil. R. 1 Sa. Wiſer 


Tho' the church-yard be in a city, where anciently no burial en 


was allowed without the king's licenſe. 8 
So by the canon, ne cui pro pecunia degenetur ſepultura, ſed 

quid devotione ſidelium conſuetum fuerit erogari, volumus pes ordinariun 1 

loci ecclefiis juſtitiam fieri. Lind. 278, 279. drat 


And therefore, in ecclefra vel cemeterio, pro ſepulturd nihil ag 
debet, nec pro officio ſepulturge. Lind. 278. 
So, tho' by the canon, Laicus non ſepeliatur in ecclſſſa, niſ in 
cœmeterio. i 

Yet by the cuſtom of Lugland, every one, (who hal! hai: 
chriſtian burial,) may have burial in the common part of the 
church, or chancel, paying the uſual fee to the parſon foi 
breaking up the ſoil, Yide Eſeliſe, (G. 1.) 

The uſual fee is 3.5. 49. in the church: 6s. 8d. in the chance. 

Or, by cuſtom, it may be more. 1 Sal. 334. 2 Keb. 776 
3 Keb. 523. | 

So, by cuſtom the fee ſhall be paid to the churchwardet 
tho' of common right it belongs to the parſon. 1 


CEMETERT 


go 2 man may preſcribe, that he is tenant of an ancient meſ- 
fuage, and ought to have ſeparate burial in ſuch a vault within 
the church. : 

Or, in ſuch an iſle, or the quire. 

And if he be diſturbed, he may have an action upon the caſe. 

75. 606. 
; — a cuſtom, that every pariſhioner has a right to bury his 
lead relations in the church-yard, as near to their anceſtors as poſ- 
able, is bad. Fryer v. Johnſon, M. 29 G. 2. 2 Will. 28.) 

80, tho' by the canon, a man ſhall be intombed, ubi decimas 
perſulvebot v,; 

Yet he may by his will appoint his burial at ſuch a monaſtery, 
C. as he pleaſes. Seid. de Dec. c. . ſect. 4. 

And if the burial be out of the pariſh where he died, the par- 
on of the pariſh where he died cannot preſcribe for a fee for his 
funeral, unleſs he was a pariſhioner there. R. Hob. 175. 

80 altho he was a pariſhioner ; for he ought not to have a fee, 
where nothing is done. Semb. Sal. 332. 

But by the canon a felo de ſe ſhall not have burial in the church, 
or church-yard, without a licenſe from the biſhop or ordinary, 
Nor, a man excommunicated, 


3 ww H&Gowod# 


(C) Tomb. Monument, &c. 


W an heir, or executor may erect, or ſet up a tomb-ſtone, or 

other monument in a convenient place within the church or 
church-yard, for the honour of his anceſtor there buried. 

Ind, if any one pull down or deface ſuch tomb- ſtone or mo- 
nument, the heir may have an action for it. Co. L. 18. ö. 

So, if any deface the arms, pennons, &c. put up in a window, 
or elſewhere, in honour of his anceſtor. Co. L. 18. 5. 

Tho' they are defaced by the parſon, ordinary or churchwar- 
dens, as well as by a ſtranger. KR. 2 Cro. 367. 

Jo the wife or executors, who ſet them up, may have an 
action for defacing them in their time. Co. L. 18. b, | 
But a monument, tomb, &c. cannot be erected to the hin- 


drance of divine ſervice. 3 Ii. 202. | 
CENSURE.S. 


Eccleſiaſtical Cenſures. 
Vide Prerogative, (D. 12.) 


CERTAINTY. 


Vide Abatement, (H. 5.)—A#iom upon the Caſe upon Aſſumpht, 
(A. 3, &c,—H, 3.) Action upon the Caſe upon Trover, (G. 2, 
&,— Appeal, (G. 6.)—Arbitrament, (E. 11.) —Capybold, (S. 
19.)—Grant, (E. 14.—G. 5, 6,)—Indianent, (G. 1, &c.) 

N 2 Information, 
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Information, (D. 2.)—Mandamnus, (D. 5+) — Obligation, U 
2.) Pleader, (C. 17, &c. 48.—E. 5, &c.— F. 17.—8. 21 - 
42.—2 W. 2.—2 C. 1.—3 M. 5.)—Prefeription, (L. 30 
Rent, (B. 7.) Retorn, (E. 1, 2.) 


CAR TS CATE 


(A) Trial by Certificate of the Biſhop. 
(A. 1.) When it ſhall be. 


F there be iſſue upon general baſtardy, it ſhall be tried h 
the certificate of the biſhop. Vide in Baſtard, (D. 2.) 
So, if the iſſue be, ne unques accouple en loyal matrimony, 2 N. 

584. J. 52. Vide in Pleader, (2 Y. 10.) 

If the iſſue be, whether there was a divorce. 2 Rol. 585. l., 
Whether there was bigamy. 2 Rol. 587. J. 7. | 
Whether a man was profeſſed iu religion. 2 Rol. 584, |, n. 

86. J. 51. 

; So, 4 he was profeſſed of ſuch an order. 2 Rl. 5, 

J. 10. 586. J. 53. a 
So, where the iſſue is, whether a prior 2vas dative, or perpetul 

2- Rol. 587. I. 10. 584. J. 20. 

So, where the iſſue is, whether a clerk were inſtituted, or in 

it ſhall be tried by the ordinary. 2 Kal. 584. J. 3. Dy. 58.1, 
So, full or not full; , for the church is full by inſtitution, 

2 Rol. daß J. 52. 

So an iſſue whether a clerk war able or nit, when the clerk i 
alive, 2 Rel. 583. /. 40. 
Whether a clerk reſigned, or was deprived, 2 Rol. 583. J. 4;,6. 

M betber a church be void by deprivation. 2 Rol. 582, J. 4;, 
Whether a biſhop be. conſecrated or not. 2 Rol. 588. J. zo. 

Tho' the iſſue be upon the time of the conſecration, 2 NN 

588. J. 35. 

So, if the iſſue be, whether the dean or another is guardian g 
the ſpiritualries. 2 Rel. 588. J. 26. | 

hether a clerk «vas infra ſacros ordines. Adm. 2 Lev. 250. 

Or was fo at the time of his inſtitution ; for the time here refer 
to the inſtitution, which ſhall be tried by the ordinary. Sen 
2 Lev. 250. 

So an ifſue, whether excommunicated or not, ſhall be tried bj 
the ordinary. Co. L. 134. 2. | 

Whether an executor refuſed to make probate of a will, Semi, 
1 Les. 205, | 
80 by the it, 1 Fac. 44 Whether a recuſant conformed. Hart 


62. 


(A. 2] 


CERTIFICATE 


(A. 2.) When not, 


l, 


Put if a matter of ſpiritual cognizance is not directly in iſſue, 
i (hall be tried by the country: as, where baſtardy is not directly 
1 fue, Vide Baſtard, (D. 2.) 

I the iſſue be, 20% or not wife, eſpouſed or not, &c. 2 Rol. 
895. L. 10. 17. Sho. 50. Sti. 10. 1 Les. 53. 

I/ gelber feme ſele, or covert. 2 Rel. 585. J. 7, 12, 15, 20. 

II bether A. be her huſband, or not. 2 Rol. 5 8 5. J. 21. 

It the iſſue be, that ſbe was married before her age of conſent 15 
B. and afterwards to the demandant, and fo his wife, and not the 
wife of B. 2 Rot. 585. J. 25. „ 

So, marriage or not; for the marriage in fact, and not the le- 
rality of the marriage, is in queſtion. R. 2 Rel. 585. J. 50, 

Cu. 102. 

N So in a perſonal action, «f the iſſue be, whether lawfully mar- 
ried; for the marriage is the ſubſtance of the iſſue, and /awfilly 
ought not to have been added. R. 1 Lev. 4. 

So, if a matter of ſpiritual cognizance concerns perſons dead, 
or ſtrangers to the action: as, if the baſtardy of B. be alledged, 
who is dead or a ſtranger. Yide Baſtard, (D. 2.) 

So, if ne ungres accouple, profeſſion, &c. be alledged between 
ſtrangers. 2 Kol. 584. J. 15. 585. J. 37, 40. | 
If a clerk be dead, when the iſſue is, whether he war able, or 
wt, 2 Rel. 583. J. 42. 

So, if a matter of ſpiritual cognizance is coupled and entan- 
pled with a matter of temporal cognizance, it ſhall be tried by 
the country: as ſpecial baſturdy. Vide in Baſtard, (D. 2.) 

Marriage within age F conſent, and afterwards a diſſent, and. ſo 
pit his 4wife, thall be tried by tho country. 2 Rel. 585. J. 25. 

80 by the ſt, 12 Car. 2. 33. Baſtardy, or marriage according 
to an ordnance of parliament after 1 May, 1642, before 1660. 

So, if the iſſue be, prior or not prior, it ſhall be tried by the 
country. 2 Rel. 5 84. J. 21. 

Avidance of a church, & c. by being a biſhop in Ireland. Pal. 
4596 

So, parſon or nat, upon ſpecial matter. 2 Rel. 585. I. 30. 

So, infra ſacros ordines, where it relates to avoidance of a 
lurch by the act of uniformity. D. 2 Lev. 250. 

So, if there be iſſue upon inſtitution and induction. 2 Rel, 
$84. J. 7. 585. J. 30. 

Whether a church be void or not. 2 Rol. 584. J. 1. 588. J. 32. 
Whether void by reſignation. 2 Rol. 583. J. 47. 

f iſſue be, 2whether excommunicated after a probibition, it ſhall 
be tried by the country. 2 Rol. 585. J. 45. 

Whether profeſſed before a feoffment ; for the queſtion is upon 
the time, 2 Rol. 588. J. 20. 

90 in the caſe of infancy, a matter of ſpiritual cognizance 
fall be tried by the country: as, baſtardy alledged in him. 
2 Rel, 586, J. 40. Vide Baſtard, (D. 2.) . 
| N 3 A divorce 
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(A. z.) 
If the bi- 
ſhop be a 
party. 


(A. 4.) 
If the ſee be 


vacant, 


CERTIFICATE. 


A divorce for præcontract of his father and mother, in an ogg 
by him. 2 Kol. 586. J. 37. | 


8 

So, where it is pleaded only in abatement. Vide in Baflari 
(D. 2.) | ; 

As, if profeſſion, or coverture be pleaded in abatemey, 2 


2 Rol. 588. S. 

So, where a matter of ſpiritual cognizance comes in queſtic 
in a collateral action. 2 Ro!. 585. J. 40, 50. 586. J. 25. Hs 
179. Vide ſupra, where it is not directly in iſſue. 

So if the biſhop return, hat the party is exempted out of bis ju 
riſdliction, it ſhall be tried by the country; as, profeſſion, when 
the biſhop returns, that he is exempted. 2 Rol. 587. J. 2. 

So, if the power of the biſhop to make a certificate be taken 
away by act of parhament, Semb. Hard. 65. 


(A. 3.) By whom the Certificate ſhall be, 


So, if the biſhop be a party to the ſuit, the trial ſhall not be 
by his certificate: as, in a real action againſt a biſhop, if he 
plead, that the demandant is a baſtard, it ſhall not be tried by 
himſelf, but by the metropolitan. 2 Rol. 587. J. 4;. 

90 in a quare impedit, where the biſhop appears to be the (|. 
turber ; if the iſſue he triable by the ordinary, a writ goes to the 
metropolitan. Dyer 353. 6. 

As, if a biſhop alledge refuſal, becauſe the clerk was inhatili 
2 Rol. 5 87. I. 25. Dyer 327. 6. 

So, if the iſſue be, whether the biſhop be conſecrated, it ſhall be 
tried by the metropolitan. 2 Rol. 590. J. 10. 

So, if the archbiſhop of York be party, it ſhall be by the ard» 
biſhop of Canterbury. 2 Rol. 589. J. 30, 40. Dy. 328. 4. 

But if the biſhop is not the diſturber, a writ to certify may be 
directed to him: as in a quare impedit, where the biſhop claim 
nothing, but as ordinary. 2 Rel. 587. J. 30. 

Yet, if the biſhop is a party, tho' he is not the diſturber, tle 
writ may be to him, or to the metropolitan at election. |, 
2 Rol. 587. I. 40. 1 Rol. 364. 398. | 

So if he be the diſtarber, the writ may be to him, at tit 
election of the party. Semb. 1 Ra. 364. 397. 


If there ſhould be a writ to the metropolitan, and the ſee be 
come void, the certificate ſhall be by the guardian of the ſpits 
alties. 2 Rol. 587. J. 50. 

And the writ ſhall be, to the guardian of the ſpiritualtiy 
ſede vacante. 2 Rol. 58g. J. 3, 5. Dy. 77. a. | 

And if any one by compoſition be guardian of the ſpiritualtis 
it ſhall be directed to him. 2 Rol. 588. J. 53. 

So in the vacancy of a biſhoprick, it ſhall be directed to the 
guardian of the ſpiritualties of the biſhop, 2 Rol. 590. l. 2 
Dy. 350. a. | 


Tho' the ſee of the biſhop, or archbiſhop, become vacant # 7 
ter iſſue, or judgment, and before the writ awarded. 2 N 


80 


590. J. 30. 


Ie 
U 


CERTIFICATE. 


80, by cuſtom, the writ ſhall be to the archdeacon of Oger, 
immediate ordinary, for all things within the county of Cheſter. 


al. 588. J. 45» 
a _ yy the archdeacon of Richmond, for all things within 


2 Nu.. 588. . 48. | . 
8 excommunication may be certified by the delegates. 2 Rel. 


590. J. 15. R. Dy. 371. b, : ; 
But, generally, the writ thall be directed to the biſhop, tho' 


te be abſent out of the realm. 2 Kol. 589. J. 10. 
Tho his vicar in his abſence refuſe the writ. 2 Rol. 589. 


J. 15. ; 
Tho the temporalties are ſeized into the king's hands. 2 Rol. 
599. J. 20. 


Tho' the biſhop be only elected, and not conſecrated. 2 Rel, 


. . 5. 
* if the king by his writ certify the abſence of the biſhop, 
before the writ awarded, or before the return of it, the writ 
ſhall be directed to the biſhop, or his vicar general. 2 Rol. 5 89. 
. 20, 25. 
If the writ be directed to the guardian of the ſpiritualties, and 
before execution a biſhop is created, there ſhall be a new writ to 


him. 2 Rol. 590. J. 35 Dy. 350. à. 


(A. 5.) Upon what Foundation, and at what Time. 


None can write to the biſhop to make a certificate, except the 
king's courts. Co. I.. 134. 4. 2 Rel. 589. J. 50. 

As, B. R. or C. B. Co. L. 134. 4. 2 Rel. 589. J. 50. 

The juſtices of goal delivery. Co. L. 134. a» 2 Rel. 589. 


zo. 

But the courts of London, Norwich, Vert, Sc. cannot write 
to the ordinary. 2 Rol. 589. J. 50. 

And therefore, if a plea be there of a matter triable by the 
certificate of the ordinary, after iſſue joined, there ſhall be a mit- 
timus to remove it in B. c. and after a writ to the biſhop, and 
. certificate upon it, there ſhall be a pracedendo. 2 Rol. 589. 
go. 
A certificate by the biſhop of baſtardy, Cc. is of no avail, ex- 
cept upon the king's writ to him directed. 

And the writ ſhall always be to the biſhop, not to his com- 
miſſary, Sc. R. 1 Lev. 205. 5 

If there be a writ to the biſhop to certify baſtardy, c. an 
afterwards the aſſiſe diſcontinues by the juſtices not coming, and 
a re- attachment is ſued, the biſhop may afterwards make a cer- 
tiicate without a new writ. 2 Rel. 590. J. 50. 


(A. 6.) How it ſhall be made. 


The certificate of the ordinary muſt be poſitive, and expreſs. 


Vide Beflard, (D. 2.)—Pleader, (2 Y. 10.) 
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CERTIFICATE, 


The certificate of the biſhop ſhall be concluſive ; for no aw. 
ment lies againſt it. R. 1 Leo. 205. 

But an action upon the caſe lies for a falſe certificate, ag fu 
a falſe return. Semb. 1 Leo. 205. 


Vide Excomengement, (B. 2, &c.) 


(B) Trial by Certificate of the Recoder ok London. 


F iſſue be joined, whether there be ſuch a cuſtom of Londen, i 

ſhall be tried by the mayor and aldermen, by the mouth af 

the recorder. 2 Nel. 579. J. 10. 580. J. 5. 1% 25, 35, 45. 
2 Int. 126. Conarmed by charter 2 Ad. 4. : 

And the recorder appears in the purple cloth robe, faced 
with black velvet; not his ſcarlet gown, his black filk one, nyr 
the common bar gown. 1 Bur. 251.* 

And the recorder may make his certificate ore tenus. Cre. Car, 
361. 516. 

And afterwards deliver im the writ with a written copy of the 
return. 1 Bur. 249.* 

Tho? the cuſtom to be tried does not concern lands, or à de. 
viſe of them, but a collateral thing. R. 2 Rol. 579. J. 33. 
Cro. Car. 5 17. Jon. 412. 

Tho? it be in an action by qui tam, Cc. which concerns the 
king. R. 2 Rol. 579. J. Zo. 

And upon ſuch iſſue, there ſhall be a ſurmiſe by the plaintiff, 
that it ought to be certiſied by the recorder. 2 Rol. 58 1. J. ;, 
Cro. Car. 516. 

But if the recorder has once certified a cuſtom as part of the 
cuſtoms of London, the court muſt take notice of it, and it can- 
not be certified again. Dong. 386.* 

But if there be a cuſtom for the profit of the city, it ſhall be 
tried by the country, and not by the mouth of the recorder: 25 
whether there be a cuſtom, Hat every freeman ſhall be quit ꝙ ta- 
ment, &c. R. 2 Rol. 579. I. 15. Hob. 86. 

That ſuch a thing ſhall be forfeited to the mayor, citizens, aul 
commonaliy, Fc. X. 2 Rol. 581. J. 10. 

So if ttie cuſtom is not directly in ifſue, it ſhall be tried by 
the country: as, if a cuſtom be alledged for a market in Londen 
every day in the week, &c. and the iſſue is, that there is no ſuch 
market, R. 2 Rol. 5 80. JI. 30. Hab. 87. 


(C) Trial by Certificate of the Barſhal, &c. 


II upon a diftringas for eſcage, the iſſue be, whether the te- 
nant was in Scotland with the king for 40 days, it ſhall be tried 
by the certificate of the marſhal of king's hoſt under his ſeal, 
2 Rel. 583. J. 30. Lit. ſed. 102. | 
So, if iſſue be, whether a man outlawed was in priſon at Bout- 
deaux at the time of the, outlawry,, it ſhall be tried by the certificate 
of the mayor of Bourdeaux, Go. Lit. 74. a. = 
, 
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#8, if a ſerjeant be arreſted for a leſs debt than is allowed by the 
nnual mutiny act, the certificate of the ſecretary at war may, 
n motion to diſcharge him, be read in evidence to ſhew the na- 
cure of his duty. 1 Black, Rep. 29. 


Certificate of Aflife. 
Vide Aſſifſe, (B. 27, 28.) 
Bankrupt's Certificate. | 

Vide Bankrupt, (D. 37.) 


Vide Enqueſt, (A. 2, 3.)—Statute Staple, (D. 2.) 


— 


CERTIORARI. 
(A. 1.) When it lies. 


HE writ of certiorari, is an original writ iſſuing out of the 
chancery, of B. R. when the king would be certified of 
any record in any other court of record. F. N. B. 245. A. 

Or the king may command the tenor of the record, at his 
election. F. N. B. 245. B. 

30, if uud tiel record he pleaded in C. B. the court may award 
a certiorari, 1 Rol, 394. J. 15. Hob. 135. R. Cro. Car. 297. 

*So, if nul tiel record in C. B. of a recovery there be pleaded 
in B. R. and iſſue joined thereon, a certiorari is the proper me- 
thod and muſt neceſſarily iſſue. 2 Burr. 1034.“ 

(If a certiorari iſſues to uſe the record as evidence, then the 
tenor, if returned, is ſufficient, and countervails the plea of aut 
til record; but if the record is to be proceeded upon, the record 
itlelf muſt be removed, and this, whether it is before judgment, 
or aſter; and in this caſe, the writ muſt be ſuperſeded, and not 
quaſhed, which can only be done on a view of the record itſelf, 
IWoderoft v. Kinaſton, T. 1742. 2 Athyns 317.) 

And therefore, the king may command the juſtices of C. B. 
pony him of any record before them in his chancery. F. N. 

244. 

Or, to ſend all records depending in C. B. before the juſtices 
in tyre to be determined by them. 7. N. B. 243. K. 

And if the juſtices in eyre cannot determine during their ſtay 
in the ſame county, they ſhall be removed by certiorari into 
C. B. again, F. N. B. 243. K. 

80 a certiorari lies to the chief juſtice of B. R. to certify a con- 
demnation there for the king's fine, or other record, to the in- 
tent to have a pardon, Cc. F. N. B. 243. G. 246. C. * 1 
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CERTIORARI. 


So there may be a certiorari to juſtices of aſſiſe, to certify 4 
record before them into chancery. F. N. B. 244. C. 

Or, to remove all proceedings before them, before the ne 
Juſtices of aſſiſe. F. N. B. 242. D. 243. C. D. 

Or, before other juſtices, to the intent to have an attaint, | 
N. B. 242. E. f 

[Certiorari to the juſtices of aſſiſe, ſhall be granted to the 
crown or proſecutor, without ſpecial reaſon alledged; ſcur u 
the defendant. Garland v. Barton, M. 11 G. 2. Andr. 27. 

[It lies to remove an information before juſtices of aſh 
againſt a parſon for non-reſidence, for they have no juriſdiction 
in the cauſe. id.] | | 

So, to juſtices in are to remove a record, or proceedings he. 
fore them. F. N. B. 242. E. 243. K. 1 Sid. 296. 

So, if a record be removed into the exchequer, there may he 
cerliorari to the treaſurer and chamberlains of the exchequer. F. 
N. B. 242. F. G. 243. A. 246. O. 

So a certiorari lies to the treaſurer and barons to certify the 
debt of B. or his anceſtor to the king, without ſaying, into B, 
R. or into chancery. F. N. B. 246. G. 

80 a certiorari lies to the juſtices of gaol-delivery. F. N. 
246. A. H. e 

So a certiorari lies to the juſtices of cyer and terminer to certify 
a record into B. R. in order to have execution upon it. F. N 
B. 246. B. 

So, after conviction, in order to have judgment. 1 Sal. 149, 
Med. Ca. 17. 

To the mayor and ſheriffs of London, to remove a record be. 
fore them to be determined in B. R. F. N. B. 245. E. 246.1, 

To the ſteward and marſhal of the king's houſe. V. N. I. 
246. F. KX. 

To juſtices of peace, to remove an indictment before them, 
Mod. Ca. 1 To 

[To remove an indictment, for not doing ſtatute-labour in the 
highway. Rex v. Eachard, 12 G. Rex v. Greenhaw, M. 3 6. 
Str. 849.] 

[To * an indictment at ſeſſions againſt private perſons 
for not repairing a bridge. Rex v. Hammworth, P. 4 6. 2 
Str. 900. ] 

[To the quarter ſeſſions of a corporation to remove an indid- 
ment, on affidavit that defendant could not have a fair tril, 
Rex v. Fawle, M. 13 G. Ld. Raym. 1452.] 

Or, to juſtices of peace to remove an outlawry, and procel 
tranſmitted to them. F. N. B. 246. J. 

So it lies to juſtices of peace, to remove any order made b 
them. KR. 3 Mcd. gs. 

[To the ſeſſions, to remove an order of two juſtices. R. 
Warminſter, M. 8 G. Str. 470.] 

To remove order of juſtices before appeal, where only one 
party has a right to appeal, for he may waive it; or where 10 
time is limited for appealing, for then a certiorari might * 


CERTIORARI. 


ve: but where two parties have a right to appeal, and the time 
of appealing is fixed, there it thall not be- granted till after ap- 
al, or after the time for it. Rex v. Harman, H. 12 C. 
3 2e lies to remove ſeveral orders and convictions, 
if they relate to the fame perſons and the fame matter. Jbid.] 
It lies from B. R. to all inferior courts tho” the ſtatute giving 
juriſdiction ſay that the ſentence ſhall be final and without ap- 
peal, for the juriſdiction of B, R. cannot be taken away without 
expreſs words. 2 Burr. 1042. 1 Black. Rep. 233.* Ü 
*ſ[herefore it lies to remove orders made on the conventicle 
at 22 Car. 2. c. 1. even after appeal to the quarter ſeſſions, 
ial by jury, verdict and judgement, notwithſtanding the 6th 
and 13th ſections, the firſt of which ſays, that no other court 
whatſoever ſhall intermeddle with any cauſe or cauſes of appeal 
on this act, but that they ſhall be finally determined in the quar- 
ter-ſeſſions only; and the latter enacts that the act ſhall be inter- 
preted moſt beneficially for ſuppreſſing conventicles : for the cer- 


mited juriſdiction has exceeded its beunds or not. Id. Bid.“ 

*If a ſtatute creating an offence give cognizance of it to one 
juſtice, with an appeal to the ſeſſions, and take away the certio- 
rari, as to all the proceedings, and afterwards further powers, 
for the puniſhment of the offender, are given to the ſeſſions by 


clauſe for taking away the certiorari in the former act cannot be 
extended to the proceedings under the latter: therefore where 
there have been proceedings under both ſtatutes, thoſe under the 
former act cannot be removed, but thoſe under the latter may. 
2 Term Rep. 735. AS. 

(So, to remove order of quarter ſeſſions, on appeal from a 
ſcavenger's rate, altho' 2 V. & M. ft. 2. c. 8. ſays their order 
ſhall be final without any appeal to any court. Rex v. St. An- 
drew's Holbourn, H. 4 G. 3. 3 B. M. 1458.] 

Or, to a particular juſtice of peace, for a conviction, or or- 
der by him. 4.224 
So, to commiſſioners of ſewers, for all orders or proceedings 
475 them. F. N. B. 247. A. 1 Sal. 145. Vide Servers, 
Li | | — 4s 

[To commiſhoners of ſewers, for their order to remove their 
clerk, it is of common right; but in other caſes, where danger 
of innundation may be, it is diſcretionary. Commiſſioners of ſewv- 
ers in Yorkſhire, M 11 6. Str. 609.] 7 

On the clerk of commiſſioners of ſewers being removed, and 
mother appointed, B. R. will not, on the rule to ſhew cauſe, 
ſuffer them to make out their titles by affidavits, but will grant 
certiorari, Rex v. Banks, M. 11 G. Fort. 374. 

To a biſhop to certify admiſſion, inſtitution, and induction to 
a church. F. N. B. 246. M. — 

0 To an eſcheator. F. N. B. 247. H. - 

l To the cuſlor brevium of C. B. to certify a writ original, or ju- 

3 dicial. F. N. B. 246. N. T 
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CERTIORARI. 


To the mayor of the ſtaple, to certify a ſtatute before bs 
F. N. B. 244. D. Vide Statute Staple, (D. 2.) 
To a ſheriff, for the record of a re-diſſciſin, or poſt-difſeiſn be. 
fore him. F. N. B. 242. B. ; Vals d 
And that, to the intent to have execution out of B. R. x 


VN. B. 242. B. 


[It lies to remove inquiſition taken by the ſheriff under a p. 
vate act of parliament, and the verdict and judgment theregy, 
Rex v. Mayor of Liverpool, T. 8 G. 3. 4 B. M. 2244.) 

To ſheriffs and coroners, to certify an outlawry in the county, 


F. N. B. 245. G. 


So it lies to the mayor, bailiffs, ar other judge of a court in; 
city or town, to remove a record into B. R. to have exccution 
there. F. N. B. 243. B. | 

So, to the cenſors of the college of phyſicians, to remote 1 
judgment by them for male practice. R. 1 Sal. 144. 

So, it lies to remove a preſentment in a eourt leet. Cy, 
458.5 . 

” But B. R. will not grant a certiorari, to remove the record 
and proceedings out of a court leet, in order to inquire into the 
propriety of an amerciament, where the fine has been eftreated 
into the dutchy chamber of Lancaſter and paid. 2 Term Ry, 
184.“ 

So, to every inferior juriſdiction of record. 1 Sal. 144. 

Tho' it be within a county palatine, or in Wales, &c, R, 
1 Sal. 146. 148. K. 2 Rol. 29. Vide Franchiſes, (D. 1, &c.) 

[To remove indictment from quarter feſhons in Hales, with 
out ſtopping at the grand ſeſſions. Rex v. Lewis, T. 9 G.;. 
4 B. M. 2456.] | 
[To the grand ſeſſions in Wales, on an indictment for miſde. 
meanor, Rex v. Lewis, T. 12 G. Str. 704. B. R. H. 163. 

Or, the cinque ports. 2 Lev. 86. Vide Franchiſes, (E. 1, 
&c.) 

*Or to Berwick, or to any other dominions of the king or 


crown. 2 Bur. 856, 857, 858.* 


Vide Pleader, (3 K. 7.) | "2 
[The king's attorney general has a right to demand it, when 
the right of the crown is concerned; even to move it on the part 
of the defendant. R. v. Tindal, P. 27 G. 2. K. v. Burg, 
P. 27 G. 2. 8 
[But where there is a private proſecutor, it is diſcretionary, 
yet tis of courſe for proſecutsr ; but defendant muſt ſhew ſpecial 
ound, to obtain procedendo, Ibid. Rex v. Lewis, T. 9 6.3 
4 B. M. 2456.) *2 Term Rep. 89.* 
It lies an the part of the proſecution to remove an indictment on 


A. 13 GC. 3. c. 78. /. 24. for a nuiſance in an highway, before tra- 


verſe or judgment thereon. Corp. 78. 


—_ 
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(A. 2.) When a Mittimus thereupon. 


After a record removed by certicrari to the chancery out of C. 
B. or other court, it may by mittimus be tranſmitted to B. R. 
F. N. B. 244+ A. B. ' 1 f R ; 

Or, when removed by certiorari from the juſtices of aſſiſe, or 
other juſtices to the chancery, it may be tranſmitted to C. B. 
J. N. B. 244. C 

$ a record, removed by certiorari to another court, or juſti- 
ces, may afterwards be tranſmitted to B. R. or other juſtices at 
the king's election. F. N. B. 245. F. 

Or, it may be removed by certiorari to B. R. immediately, 
without a mittimus. R. 1 Lev. 312. 

But if there be a material variance between the certiorari and 
the order, &c. the record ſhall not be removed thereby : as, if 
there be a certiorari for an order concerning foreign ſalt, and the 
order is for ſalt, generally. R. 1 Sal. 145. 

If it be for an indictment only, and the indictment and con- 
viction alſo are returned. 1 Sal. 150. 

If the indictment be after the certiorari granted. 1 Sid. 317. 

If a record be removed by certiorar: after conviction in another 
court, the party muſt waive the iſſue, and it ſhall be tried de 
ww; otherwiſe B. R. will not give judgment upon a conviction 
in another court. R. Carth. 6. 

[The recognizance of a receiver of an infant's eſtate in Ireland, 
cannot be tranſmitted to the exchequer in Ireland by mittimus, but 
2 bill muſt be filed there, and the certificate of the recognizance 
here will be evidence. Lord Cuſtlecomer v. Lady Cafilecomer, II. 


1727. Bunb. 249.} 


(B) How a Certiorari ſhall be pꝛoſecuted. 


[ HE affidavits for a certiorari ſhall be intitled by the name 
of the cauſe in the court below. Rex v. Lewis, T. 12 C. 
Lr. 704.) 

By the ſt. 1 & 2 Ph. & M. 13. A certiorari to remove 2 
priſoner out of gaol, or a recognizance ſhall be ſigned by the 
chief juſtice, or in his abſence by the other juſtices of the court 
whence it iſſues, on pain of 5 /. againſt the proſecutor. 

By the ſt. 5 & 6 V. & M. 1t. No certiorari ſhall be granted 
to remove an indictment for a treſpaſs, or a miſdemeanor from 
the quarter ſeſſions in term, but on a rule in B. R. on motion of 
counſel in open court, nor in vacation, but on allowance of a 
Jus who ſhall indorſe his name, and the name of him who de- 
tands it, | : 

In vacation there muſt be a 2 ſigned by a judge fot a certio» 
tar? for orders of juſtices. 1 Sal. 150. 

And the fat and the writ alſo muſt be ſigned by a judge in a 


#Urari for an indictment. 1 Sal. 1 50. 
3 And 
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And a fat after the gin day of the term, for a certyyy; 
which was teſted in the preceding term, will be irregular, 1 
1 Sal. 150. 

So by the it. 21 Jac. 8. A certirari to remove an indictmert 
of riot, forcible entry, or affault and battery from the quane 
ſeſhons, ſhall be delivered in open court, and not allowed unlet 
the indictee be bound in ſureties in 101. to the proſecutor, ty 
pay coſts, which the juſtices in the quarter ſeſſions ſhall aſſeſ 
within a month after conviction. 

So by the it. 13 & 14 Car. 2. 6. It ſhall not be allowed to re. 
move proceedings about highways, unleſs bound, &c. in 401, ty 
pay coſts to be aſcertained upon oath. 
 [Certiorari pro rege lies in caſe of highways, tho no afſidat 
nor recognizance; for the ſt. 13 & 14 C. 2. c. 6. 3W.&N, 
and 5 V. C M. c. 11. relate only to certiorar!”s applied for by 
defendants. Rex v. Farewell, P. 17 G. 2. Str. 1209.) : 

Nor, by the ſt. 5 6 V. & M. 11. To remove an indid. 
ment for a treſpaſs or miſdemeanor before trial, unleſs bound, 
Sc. in a recognizance of 20 J. before juſtices of peace (or by the 
ſt. 8 & 9 V. 3. 33. before a judge of B. R. to appear, plead, 
and try it the next afhſes, or if in Landon or Middleſex, the nen 
term, or ſitting after term. 

Under the 3d ſection of the firſt of theſe acts the repreſen- 
tatives of the proſecutor are entitled to the coſts taxed during his 
life, tho' no perſonal demand was ever made by him. 1 Ten 
Rep. 103.“ 

*But no coſts are due on a certiorari removing ſummary pro- 
ceedings, unleſs a recognizance be entered into at the time of 
removing the proceedings, Howerer it is diſcretionary in the 
court to grant a certiorari or not, and for the future they wil 
compel the party to enter into a recognizance. 1 Term Ry, 
82.* 

And if he be convicted, B. R. ſhall give coſts, and upon oath 
of refuſal for ten days after demand, fend an attachment. 

[Ihe ſtat. 5& 6 V. & M. c. 11. as to defendant's paying 
coſts to proſecutor, extends only to officers and perſons really it- 
jured; therefore defendant indifted for an attempt to commit fe- 
lony, where no damage is done to the proſecutor, ſhall not pay 

coſts. 1 Wilſ. 139.] *1 Burr. 431. 2 Term Rep. 47.“ 

[But it is ſufficient if proſecutor is proved to be a civil officer 
(as by affidavit) tho? it is not indorſed on the indictment, Re 
v. Smith, Mich. 30 G. 2. 1 B. M. 54.] 

If, on removing indictment from ſeffions of oyer and termin, 
detendant enters into recognizance of 500 J. to plead, go to tri 

and appear on the return of the verdict, this is not a recogni 
zance on ſtat. 5 & 6 V. & M. c. 11. but at common law, and 
defendant ſhall not pay coſts. Rex v. Sidney, P. 15 G. 2. Sr 
1165. Rex v. Fonſeca, M. 30 G. 2. 1 B. M. 10.] 

And if bail be not found before a judge ſince the ſt. 8 9 
. 3. 33. a certiorari ought not to be allowed. 1 Sal. 149. 

So by the ſt. 3 8 4 W.& M. 10. . 6. There ſhall be 10 
certiorari to remove a conviction or procceding on that = 
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CERTIORARI. 


deſtroying deer, unleſs bound by recognizance with ſure- 
es, as the juſtices of peace before whom he is convicted ſhall ap- 
24 in 50 J. conditioned to pay the proſecutor his full coſts, 

25 aſcertained by oath. . 
80 by rule in B. R. Mich. 3 W. SM. On a certiorari to re- 
move any inditment, or preſentment from any county or cor- 

ration, except London or Middleſex, the defendant at the re- 
urn ſhall procure men to give a recognizance before a judge of 
he court to plead, and if ifſue be joined, to try it on notice to 
the proſecutor or his clerk at his next aſſiſes, and in default 
thereof, before the end of the term a precedendo ſhall go. Sho. 
555 by the ſt. 5 G. 15. No certiorari ſhall be to remove a con- 
vittion tor deer- ſtealing, till ſecurity to pay the forfeiture as well 
2x coſts, and render the party to juſtice in a month after the con- 
viction confirmed. 

But a recognizance is not forfeited for not trying, unleſs the 
roſecutor gives a rule for it. 1 Sal. 370. 

If the ſureties are worth as much as the ſtatute requires, the 
juſtices of peace cannot refuſe them as inſufficient, R. Mar. 27. 

If a recognizance be given upon a certiorari for coſts ; the 
proſecutor ſhall have only coſts upon the writ, and after it. 
K. 1 Sal. 55. 

280, 9 G. 2. c. 18. / 6. No certiorari ſhall be granted 
to remove any conviction, judgment, order, or other proceed- 
ing before any juſtice of peace of any county, city, borough, 
town corporate or liberty, or the reſpective general or quarter 
ſeſhons thereof, unleſs application be made for it within 6 ca- 
|endar months after ſuch conviction, &c. and unleſs it be proved 
on oath that the party applying for the ſame hath given 6 days 
nctice in writing to the juſtice or juftices, or to two of them (if 
ſo many there be) before whom ſuch conviction, Cc. was had, 
that ſuch juſtice, Sc. may ſhew cauſe againit the iNuing of the 
certirari, Vide 1 Wilſ. 35. 

On certiorari to remove indictment for perjury, if defendant 
makes up the record, carries it down to fittings, with a drin- 
ga, and attorney-general's warrant for a tales, there being ſpecial 
jury, and eleven only appear, and the warrant is given proſecu- 
tor's counſel, and they will not pray a tales, and defendant does 
not, and cauſe is made a remanet pro defectu jurator”, defendatit 
(hall not pay coſts. Rex v. Lowfeld, T. 5 & 6 G. 2. Str. 937. 

If proſecutor has obtained a third part of the fine, it ſhall be 
deducted out of the coſts taxed on the recognizance. R. v. 
Oberne, T. 7 G. 3. 4 B. M. 2125.] 

And the proſecutor, after the coſts paid, ought not to move 
for an aggravation of the fine. R. 1 Sal. 55. 

[On indictment on 5 Eliz. c. 4. for exerciſing a trade, Ec. 
removed by defendant after conviction, he may, on motion, pay 
the penalty without coſts, and have his recognizance diſcharged. 
Rex v. Strong, M. 31 G. 2. 1 B. M. 431.] 

(If A. convicts B. on the game laws before a juſtice, and he 
Pays the penalty, and then A. brings action for the ſame offence, 
the 
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the juſtice refuſes copy of conviction, and B. brings cri 
merely to have the conviction to plead; A. gets it affirmed, ay 
then becomes non-ſuited in the action: the court will not gire 
coſts on the certiorari, but order the bond to be delivere 
Rex v. Midlam, T. 5 G. 3. 3 B. M. 1720.] 

If a recognizance be taken for 40 J. not for 20 J. as a ſtatut 


* 


ſpeaks, it will be a good recognizance, tho no /iper/edea;, p 


Sal. 564. 

If he, who ſues a certiorari, does not appear in court within 
the term, when the writ is returned, he ſhall forfeit his recogni. 
zance. Mod. Ca. 220. 

If, upon a certiorari, the party gives a recognizance, and does 
not proſecute with effect, viz. docs not quaſh or traverſe the i. 
dictment, an attachment lies againſt him. R. Mar. Pl. 11g, 

If defendant, convicted on penal ſtatute, brings certizrar, 
and dies before argument, the court will go on. Rex v. Nolan, 
T. 5 & 6G. 2. Str. 937] 

[If no proceedings in two or three terms, order ſhall be a. 
firmed. Rex v. Oulton, H.g G. 2. B. R. H. 206.] 

[If defendant has paid coſts for not going on to trial, proſeey. 
tor ſhall not quaſh, but on payment of colts. Rex v. Mert, H. 
6 G. 2. Str. 946.] 

If the proſecutor enlarges the rule to ſhew cauſe why an c. 
der ſhould not be quaſhed, he ſhall not afterwards object to the 
iſſuing the certiorari, Rex v. Hartſhorn, H. 32 G. 2. 2 B. A. 
745.1 | 
, Proceedings being removed from inferior court of record 
where parties were at iſſue, plaintiff muſt declare de nov. Bana 

45. . 
l Wuen a conviction is removed by certiorari, no motion cat 
be made in arreſt of judgment, unleſs the defendant appear in 
perſon. 1 Black, Rep. 209.* | 

And if defendant remove an indictment by certiorari without 
good cauſe, he cannot be admitted in forma pawperis. 1 Black 


(C) How it ſhall be returned. 


A rertiorari ſhall be returned by the juſtices, to whom it is d. 
refed, with the record, Sc. annexed, not by the clerk 
the peace. R. Sal. 479. | 


By a rule in B. R. Mich. 3 V. & M. it ſhall be returned the 


farſt return of the next term. Sho. 336. | 
Juſtices of peace muſt return, tho bail be not found according 
to the ſtat. D. 1 Sid. 70. 
Juſtices of peace ought to return all indictments againſt him 
who procures it, found before the return, tho' not indicted 
the time of the awarding of the writ, or delivery to the officer. 


R. 1 Rol. 395. J. 30. 4 , 


CERTIORARI. 


If it be for indictments againſt ſix named in the writ, if four 
if them only are indicted, the indictments ſhall be removed. 
F. 1 Rol. 395+ J. 35 

The names of the indictors ought to be returned upon every 
-\dittment removed. St, P. C. 71. a. 

If there be a certiorari for a conviction, &c. it muſt he drawn 
in form; for a return of affidavits and warrants is not ſufficient, 

al. 146. | 
| 1 if the return be, fenor cujus erdinis ſequitur ; for it ought 
0 ſay, qui quidem ordo, &fc, 1 Sal. 147. 

So, if there be a return of a tranſcript, the record itſelf is re- 
moved. Sal. 565. 

But if a certiorari be for indictments, in which A. B. and C. 
re indicted 3 an indictment againſt A. alone, or againſt A. and 
B. ſhall not be returned. 1 Sal. 146. 151. 

If, for an order of ſettlement at N. M. an order which ſettles 
it N. only ſhall not be returned. R. Sal. 452. 

$0 in ſome caſes, the return may be in Zngli/s; as in orders 
by juſtices, Fe. 1 Sal. 149. 

If the juſtices do not make a return, an alias and pluries go, 
ad if they do not return the pluries, vel cauſam, an attachment 
goes. F. N. B. 245. A. 

But juſtices of peace need not ſubſeribe their names; for 
reſponſio jufticiariorum domina reginæ, 18 ſuſſicient. Mod. Ca. 43. 

So a certizrari to remove an order of diſcharge of an appren- 
tice, need not return the diſcharge itfelf under the hands and 
ſcals of the four juſtices z for it is ſufficient to ſay, that there was 
an order under their hands and ſeals. R. Sal. 470. 

[A certiorari, being directed to the c brevinm of C. B. to 
return original, he ſhall return the original, and not that there is 
ſuch original in his office, but not filed, becauſe plaintiiF had 
entred ne recipiatur; if otherwiſe, B. R. will commit him. 
Cork v. Baker, M. 4 G. Str. 63.] 

If a certiorart is directed to the ciſſas brevium of C. B. to cer- 
tify an original i» London, and he returns there is none in the 
aty of London, it is good; for the court will take notice that 
Londen is a City, it being mentioned to be ſo in ſeveral acts of 
parliament. JWithers v. Warner, P. 6 G. Str. 30g. 

If, in a return it is ſaid, that a man took a leafe for ſeven 
years, the court will preſume it was by deed. Kex v. Little 
Dum, T. 9 6. Str. 555. 

The return muſt be on parchment ; if on paper, it ſhall be 
qQuilied, Rex v. Stow Bardn, A. 9 G. 2. B. R. H. 173.1 


D) When a Certiorari does not lie. 


UT a certiorari lies only for the tenor of a record, when the 
court, to which the record by the c-r7/: art is removed, has 
vo juriſdiction to hold plea upon the record : as, if to an infor- 
nation for recuſancy in C. Z. it be p:caded,. that he is a recu- 

Vol. II. 0 ſam 
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ſant convict before juſtices of peace, and upon nul tie/ record 1 
certiorari goes to the juſtices of peace, the tenor only of the ci. 
viction ſhall be returned; for C. B. cannot hold plea upon th f 
conviction, if it ſhould be removed. R. 1 Rol. 395. |, 7 | 
Hob. 1 35 U 

So, if a judgment in an inferior court be pleaded; upon . 4 
tiel record pleaded, if a certiorari goes, only the tenor of the n. 
cord ſhall be certified. Dy. 187. a. | | 

So by charter, the city of London certifies only the tenor of d- $ 
record. 1 Sid. 15 5. 230. 

By the it. 22 Car. 2. 12. It does not lie to remove indid. 
ments for repair of cauſeys, highways, or bridges before jug 
ment, —But now by the ſt, 5 & 6. V. & M. 11. it fhall be 4, 4 
lowed upon an affidavit that the right of repair is in queſtion, A 

So by the ſt. 7 & 8 V. 3. 6. No certiorari ſhall remove @ . 


| ſuperſede the proceedings or judgment on that act, unleſs dt x 
title of the tithes, &c. come in queſtion. - 
*So, no certiorar lies on the ſtatute 30 G. 2. c. 24. again 0 
obtaining money, &c. by falſe pretences, for by /. 20. it is ex 
preſsly taken away. Vide Cowp. 24. 2 Term Rep. 472. , 


So it ſhall not be granted, to remove a commitment for f. 
lony, 'till an indictment found. 1 Vent. 63. 

It does not lie to remove an indictment for felony from th 1 
general ſeſſions of oyer and terminer, at Hicks's Hall, withou | 
conſent of the proſecutor. Corp. 283.“ 


alt does not lie to remove a conviction by the commiſſioners a 
exciſe for the double duties on beer under the 12 Car. 2. c. 24, , 
J. 33+ for by the general words of 6 G. 1. c. 21. /. 22. it is tak | 
away in all caſes of forfeiture under the exciſe laws previous u * 
that act. Dong. 549.“ if 

But that act does not extend to take away the certisrari i 
caſes ariſing under ſubſequent acts, as in the caſe of a c- I 
viction by juſtices on the ſtatute of 11 Geo, 1. c. 30. { 16, Ui 
553. u. 2 


So a certizrari ſhall not be granted, to remove an indiQment 
from the O/d Bailey, or any juſtices of gaol-delivery, withou a 
ſpecial cauſe. 1 Sal. 144, 150, 151. [Rex v. Gunten, l. 10 
Io G. Str. 583. Rex v. Ferguſon, P. 10 G. 2. B. R. H. 6. 

Certiorari granted to the Od Bailey, to remove indictment kr ju 
forgery, defendant being of good repute, and proſecution a 
ſlight grounds. Rex v. Wills, P. 9 G. Str. 549. ou 

Certiorari refuſed to a colonel indicted for perjury. And tit * 
court declared they muſt make no diſtinction of perſons, and da 
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they cannot grant a certiorari without conſent of the proſecum WW 4. 
Rex v. P.ſey, M. 13 G. Str. 717. ſu 


The court will grant certiorari to remove indictment of pe 
jury from the Od Bailey, if defendant has twice paid coſts i (t 
not going on to trial, the judges being gone. Rex v. Mangas [a 
J. 96. 2. Str. 1049. | 4 
Or, if proſecutor's attorney is under-ſheriff of Middleſex, ul 
attended the grand jury on finding the bill. Rex v. Mel, K ge 
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CERTIORART 

And if the cauſe afterwards appears to be falſe, a procedends 
ſhall go. 1 Sat. 144. 1 

$ it ſhall not be granted to remove a conviction of recuſancy, 
in not taking the oaths, Cc. ſor thereby the conviction would be 
made ineffectual. R. 1 Sal. 145. 5 

It does not lie, to remove a poot's rate itſelf. Rex v. Lr. 
reter, P. 5 G. 2. Str. 933. Rex v. Shrewſbury, P. 7 G. 2. 
Str. 975, ] ®2 Term Rep. 235. 1 8 

[Nor on an order on 7 & 8 M. 3. c. 29. for the pariſh at large 
to repair the highways, in aid of the inſhip. Rex vs Echerſhall, 
. 6 G. 2. Str. 944. F 

Nor to remove the aſſeſſments of the land tax, on account of 
the public inconvenience. But if an information be moved for 
xgainſt the commiſſioners of the land tax, the court will admit an 
atteſted copy of the aſſeſſment as evidence, inſtead of the original. 
2 Term Rep. 235. 

Nor, for an order of juſtices, upon which an appeal lies, be- 
fore an appeal, or the time for an appeal elapſed. 1 Sal. 147. 

Yet, if no objection is made till the return filed, it will be too 
hte. 1 Sal. 147. 

Nor on an appointment of overſeers, after an appeal lodged 
till the ſeſſions have made a determination. Warwict's Caſe, 
Mich, 8 G. 2. Str. 991.] | 

But on appointment of overſeers before appeal, it lies. Bid. 
And if on appeal from a poor's rate, ſeſſions order books to be 

produced at an adjourned day, certiorari lies to remove that or- 
der, notwithſtanding the appeal. Bid. 

[To the quarter-ſefſions, to fetch up any proceedings but their 
orders; as their refuſal of a certificate of the loſs of malt burnt 
after duty paid. Caſe of Mayo and Parſons, M. 7 G. Str. 391.] 

80 it ſhall not be granted regularly, after a conviction upon an 
indictment, before judgment. 1 Sal. 149. Med. Ca. 17. 61. 

Nor after appeal to the ſeſſions, pending ſuch appeal. 
2 Term Rep. 196.“ 

[A verdict cannot be removed from ſeſſions, before judgment; 
and certiorari, if granted, ſhall be quaſhed. Rex v. Nicells, P. 
18 6. 2. Str. 1227. ] | 

And if granted before conviction, and not ſerved till after, or 
jury ſworn, it ſhall be quaſned. Mod. Ca. 61. 

[Before certiorari iſſues to remove order for quaker's tithes, it 
ought to be determined, whether the title is really in queſtion or 
not. Rex v. Wakefield, 31 G. 2. 1 B. M. 485«] 

If certiorari has iſſued, and the return filed, yet, if it appears 
that the title is not really in queſtion, the court will order it to be 
ſuperſeded, quia improvide, and the return taken off the file, Nd. 

So if it iſſues, where it is taken away by act of parliament, 
(tho' order of ſeſſions refers it to the court by confent of parties) 
. quia improvide. R. v. Micklethwayte, H. 10 C. 3. 
4B. M. 25 22.) : 

So it is not uſually granted, to remove an indiftment for for- 
gery, perjury, or other great offence, 1 Sid. 54. 
O 2 [If 
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ſant convict before juſtices of you and upon nul tie! recerd 1 
certiorari goes to the juſtices of peace, the tenor only of the cn. 
viction ſhall be returned; for C. B. cannot hold plea upon th 
conviction, if it ſhould be removed. R. 1 Kol. 395 h 56, 
Heb. 135. 

So, 15 a judgment in an inferior court be pleaded; upon uy 
tiel record pleaded, if a certiorari goes, only the tenor of the n. 
cord ſhall be certified. Dy. 187. a. 

So by charter, the city of London certifies only the tenor of i: 
record. 1 Sid. 155. 230. 

By the it. 22 Car. 2. 12. It does not lie to remove indig. 
ments for repair of cauſeys, highways, or bridges before ju. 
ment.—But now by the it. 5 & 6. V. & M. 11. it fhall be 4, 
lowed upon an affidavit that the right of repair is in queſtion, 

So by the ſt. 7 & 8 V. 3. 6. No certiorari ſhall remove @ 
ſuperſede the proceedings or judgment on that act, unleſs de 


*So, no certiorari lies on the ſtatute 30 G. 2. c. 24. again 
obtaining money, Cc. by falſe pretences, for by /. 20. it is ex 
preſsly taken away. Vide Cowp., 24. 2 Term Rep. 472.* 

So it ſhall not be granted, to remove a commitment for f. 
lony, *till an indictment found. 1 Vent. 63. 

It does not lie to remove an indictment for felony from th 
general ſeſſions of oyer and terminer, at Hicks's Hall, withou 
conſent of the proſecutor. Corp. 283.* 

#It does not lie to remove a conviction by the commiſſioners 
exciſe for the double duties on beer under the 12 Car. 2. 4. 2, 
J. 33. for by the general words of 6 G. 1. c. 21. / 22. it is tale 
away in all caſes of forfeiture under the exciſe laws previous u 
that act. Dong. 549.* 

*But that act does not extend to take away the certirrar! i 
caſes ariſing under ſubſequent acts, as in the caſe of a cu 
viction by juſtices on the ſtatute of 11 Geo. 1. c. 30. f 16. Ui 
553. u.“ | 

So a certizrari ſhall not be granted, to remove an indiQment 
from the O/d Bailey, or any juſtices of gaol-delivery, withou 
ſpecial cauſe. 1 Sal. 144, 150, 151. [Rex v. Gunſtin, J. 
Io G. Str. 583. Rex v. Ferguſon, P. 10 G. 2. . K. H. 369. 


Certiorari granted to the Old Bailey, to remove indictment fi ju 
forgery, defendant being of good repute, and proſecution a 
flight grounds. Rex v. Wills, P. 9 G. Str. 549. on 

Certiorari refuſed to a colonel indicted for perjury. Ard i: ve 
court declared they muſt make no diſtinction of perſons, and thu 
they cannot grant a certiorari without conſent of the proſecum WW 
Rex v. Puſey, M. 13 G. Str. 717. fu 

The court will grant certiorari to remove indictment of tt 
jury from the Od Bailey, if defendant has twice paid coſts i (t 
not going on to trial, the judges being gone. Rex v. Mangas 2 
T. 9 6. 2. Str. 1049. 4 

Or, if proſecutor's attorney is under-ſheriff of Middleſex, i 
attended the grend jury on finding the bill. Rex v. Veld, K. ge 


0 7.25 Str. 1068. ] 
And 
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And if the cauſe afterwards appears to be falſe, a procedends 
ſhall go. 1 Sal. 144. 1 

$0 it ſhall not be granted to remove a conviction of recuſancy, 
in not taking the oaths, &c. ſor thereby the conviction would be 
made ;neffettual, R. 1 Sal. 145. * 

It does not lie, to remove a poot's rate itſelf. Rex v. Ur- 
weter, P. 5 G. 2. Str. 933. Rex v. Shrewſbury, P. 7 G. 2. 

J ®2 Term Rep. 235. | 
Str. 975+] 3 | a 

[Nor on an order on 7 & 8 JW, 3. c. 29. for the pariſh at large 
to repair the highways, in aid of the inſhip. Rex v. Echerſball, 
1. 6 C. 2. Str. 944+] f 

Nor to remove the aſſeſſments of the land tax, on account of 
the public inconvenience. But if an information be moved for 
againſt the commiſſioners of the land tax, the court will admit an 
atteſted copy of the aſſeſſment as evidence, inſtead of the original. 
2 Term Rep. 235. | | 

Nor, for an order of juſtices, upon which an appeal lies, be- 
fore an appeal, or the time for an appeal elapſed. 1 Sal. 147. 

Yet, if no objeCtion is made till the return filed, it will be too 
late, 1 Sal. 147. 

[Nor on an appointment of overſeers, after an appeal lodged 
till the ſeſſions have made a determination. Warwict's Caſe, 
Mich, 8 6. 2. Str. 991.] 

But on appointment of overſeers before appeal, it lies. Bid. 

And if on appeal from a poor's rate, ſeſſions order books to be 
produced at an adjourned day, certiorari lies to remove that or- 
der, notwithſtanding the appeal. Bid. 

[To the quarter- ſeſſions, to fetch up any proceedings but their 
orders; as their refuſal of a certificate of the loſs of malt burnr 
after duty paid. Caſe of Mayo and Parſons, M. 7 G. Str. 391.] 

80 it ſhall not be granted regularly, after a conviction upon an 
indictment, before judgment. 1 Sa. 149. Med. Ca. 17. 61. 

Nor after appeal to the ſeſſions, pending ſuch appeal. 
2 Term Rep. 196.“ 

[A verdict cannot be removed from ſeſſions, before judgment; 
and certiorari, if granted, ſhall be quaſhed. Rex v. Nicolls, P. 
18G. 2. Str. 1227.] | 

And if granted before conviction, and not ſerved till after, or 
jury ſworn, it ſhall be quaſned. Med. Ca. 61. 

[Before certiorari iſſues to remove order for quaker's tithes, it 
ought to be determined, whether the title is really in queſtion or 
not. Rex v. Wakefield, 31 G. 2. 1 B. A. 485.1 b 

If certiorari has iſſued, and the return filed, yet, if it appears 
that the title is not really in queſtion, the court will order it to be 
ſuperſeded, quia improvide, and the return taken off the file. Md. 

So if it iſſues, where it is taken away by act of parliament, 
(tho' order of ſeſſions refers it to the court by confent of parties) 
ſuperſedeas quia improvide. R. v. AMicklethwayte, H. 10 G. 3 
43. M. 2522.) | 

So it is not uſually granted, to remove an indictment for for- 
gery, perjury, or other great offence, 1 Sid. 54. | 
O 2 [If 
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[It an attorney is indicted at the aſſiſes for forgery, in alter; 
a fault in a writ under ſeal, the court will not grant certisran 
Rex v. Elford, M. 4 C. 2. Str. 877. Rex v. Baſlland, x 
17 C. 2. Str. 1202. ] 

Or, a preſentment before juſtices in eyre, before conviction. 
1 Sid. 296, 

Nor, to a new juriſdiction erected by ſtatute, which has a final 
authority; if it proceeds according to the ſtatute, 1 Sid. 296.] 

Nor, uſually to a county palatine. 2 Bul. 158. 

*It cannot be ſued out as of courſe, and without laying : 
ſpecial ground before the court, to remove proceedings in au 
action in the courts of the counties palatine. Doug. 749.* 


Nor to remove ſuch proceedings in the courts of great ſeſſions 


of Wales. Id. 75 12.5 
So it ſhall not be granted, to remove a record in which the 


king is concerned, without the conſent of the attorney gener], 


R. Hard. 409. Sti. 295. 
{It lies not to remove ejectment from mayer”s court, but J. 


cor. and plaintiff declares de novo. In replevin it lies, and 
parties do not begin de now. Barnes 421.] 

And it ſeems to be in the diſcretion of the court, to grant it, 
or not. /i. 126. 211. 

* And where an appeal lies, the court will not grant a certy. 
rari, if the objection be not to the juriſdiction but to the merits, 
altho? it | e otherwiſe competent for them to grant it. Doug, 554, 


555. 
E) When it all be a Superledeas. 


F a certicrari be delivered to a juſtice of peace, or other juſtice 

to whom it is directed, it ſhall be a /uperſedeas, and every pro- 
ceeding afterwards is a contempt. R. J. 32. 1 Sal. 148. 

And every proceeding afterwards is void. Per Keble, Attorny- 
Generel, cont. 6 H. 7. 16. R. Mer. 27. 

And error lies for it. R. 1 Sal. 148. 

If it be delivered to one juſtice only, it ſhall be a ſuperſcdeas ta 
all, Yelv. 32. 

Tho! the party does not ſue for a removal of the record. Yelv.32, 

Tho' the indictment be after the ee of the certiorari, Yel. 32. 
N. 1 Sal. 149. 1 u. 

So, if ſeveral are indicted, and one of them only brings a ce. 
tiorari, it ſhall-be a /uperſedeas to all of them. Dub. Mar. 112. 

So, if one only tenders a ſurety according to the ſtatute, and 
the others refuſe. R. Mar. 27. 

80 a certiorari ſhall be a ſuperſedeas to the juſtices, tho? delivered 
after the return paſſed. Tel. 32. R. Dy. 245. 

When a certiorari is granted, the party may have a ſuper/edr 
out of chancery to the ſheriff, F. N. B. 237. E. 

So the juſtices of peace ought to award a /iperſedeas to the ſbe- 
riff ex officio. Qu. F. N. B. 237. E. | 


( T 
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(F) Then not. 


UT a certizrari will not be a ſuperſedeas, if no ſureties are 
B found, when required by ſtatute. Mad. Ca. 33, 43. 

Or, if the party does not try the indictment afterwards, ac- 
cording to the condition of the recognizance given. Mad. Ci. 43. 

80 a certiorari delivered after the jury are impanelled, and 
fworn, will not be a /#per/edeas to the taking of the verdict, X. 

Sal, 144. 
g Or, 4 a warrant for execution executed by diſtreſs, the 
officer may proceed in the execution. R. 1 Sal. 147. 

So, after a certtorari for an inquiſition for a forcible detainer, 
if there be a new forcible detainer, the juſtices may record the 
orce, tho' they cannot make reſtitution. 1 Sal. 151, 


torce, 
80 a certiorari in chancery to remove the tenor of a record, will 


be no ſuperſedeus. Semb, Skin, 419. 
(G) Pzocedendo. 


* defendant is convicted on confeſſion, and then proſecute ox 
[ brings certiorari, defendant thall have procedendo. Rex v. 
Gwynne, H. 32 G. 2. 2 B. M. 749. ] 

After a certiorari returned and filed in B. R. no procedends goes. 
Mod. Ca. 33, 43. Semb. 1 Sal. 145.— D. cont, where the cauſe 
ſuggeſted for the certiorari appears falſe. 1 Sal. 144. 

When certiorari is filed, there muſt be a motion to take it off 
the file, previous to motion for procedenda, X. v. Leu, T. 
96. 3. 4 B. MH. 2456. | | | 

And it may be ſuperſeded quia improvide emanavit. 1 Bur. 488, 


409.5 
(H. 1.) Superſedeas to Pꝛocels. 
80 after a ſuper/edeas to any proceſs, all ſubſequent proceed- 


ings are void, 

As, after an habeas corpora juratorim, if a ſuper/edeas be de- 
lvered to the ſheriff for ſtaying the return of the writ, and he 
afterwards return it at the ailifes, and the trial is had, and judg- 


ment upon it; it will be error. X. 2 Cro. 43» 


(H. 2.) When it ſhall be granted. 
A ſuperſedens to proceſs ſhall be granted, when the party finds 


ſurety to appear, and anſwer to the law: as, in term, it ſhall be 
granted out of C. B. to a capias or exigent, upon ſurety taken by 
the ſheriff for his appearance at the day. F. X. B. 230. 4. 

So it ſhall be granted in the vacation out of chancery, upon ſursty 
bound there, or to the ſheriff, 7. V. B. 236. 4. Vide in 


Cancer), (4 LN 
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If the ſheriff, He. do not ceaſe upon a ſuperſedeas delivered 
him, an alias, pluries, and — go againſt him. 5 
N. B. 236. C. 239. A. 240. B, : : 

But a ſuperſedeas, in reſyeCt of privilege to be ſued in anotber 
court, ſhall not be ves after he has acknowledged the ju- 
riſdiction of the court: as, after an imparlance, R. 9 Ei. 4 

wo. 
Nor, a ſuperſedes to an exigent quia improvide z for that recite, 
an appearance. R. Dy. 33. 6. 


Certiorazt Bill. 
Vide Chancery, (2 O, 1.) 


nir. 


(A) When it lies. 


Y the ſtat of Gloucefter, 6 Ed. 1. 4. if a man leaſe land to 
farm, or to find eſtovers, &c. to a fourth part of thèyalue, 
and he who holds the land lets it lie freſh, ſo that a diſtreſs can- 
not be found for two years: after the two years the leſſor ma 
have an action to demand the land in demeſne, by a writ which 
he ſhall have out of chancery ; and if, before judgment, the arrear. 
ages and damages are rendered, and ſurety found to render there. 
after, he ſhall retain his land, c. 
This was the firſt ſtatute which gave a ceſavit. 2 Inft. 295. 
By the ſtat . 2. 13 Ed. 1. 21. concordatum eft eodem modo, f 
quis detineat domino ſuo ſervitium debitum, & conſuetum per biennium, 
A writ of ceſſavit lies in the per, cut, and ald. Vide F. 


nt © un 
Vide Efeliſe, (N. 1). 
CESTUY QUE TRUST, 
Vide Chancery, (4 8. 3, gw W. 32.) 
CESTUY QUE USE, 
Fide Uſes, (I.) « 


CHAIRMAN of a Committee, 
| Vide Parliament, (E. J.) 


CH ALLEN GE. 


(A) Trial by Jury. 
(A. 1.) The Antiquity of it. 


; nee: L by a jury way before the conqueſt. 


(A. 2.) The Number of Jurors. 


The uſual number of jurors is 12, for the trial of a cauſe. 

But in an attaint, except were the iſſue is upon a collateral 
point, there ought to be 24. 2 Rol. 673. J. 50. 

In a grand aſſiſe 16. viz, 4 knights and 12 others; ſo 20 or 
12 only. 2 Rel. 674. J. 5. 

In inqueſts of office there may be more, or leſs than 12 : as 
in an inquiry of waſte, R. 2 Rel. 673. I. 53. Cro. Car. 414. 
F. N. B. 107. C. 


(A. 3.) The Qualifications. 


Jurors muſt be probi & legales homines. Vide peſt, (C. 2.) 

By the ſtat. articuli ſuper chartas 28 Ed. 1. 9. the ſheriff ſhall 
put in juries, ſuch as be next neighbours, the moſt ſufficient and 
leaſt ſuſpicious, on pain of double damages. 

And by the ſtat, 34 Ed. 3. 4. the next people not ſuſpected, 
nor procured, 


(A. 4.) Who are exempted, 


But by the ſtat. We. 2. 13 Ed. 1. 38. ſenes ultra 70 annos, 
perpetuo languidi vel tempore ſummanitionis = vel in patria non 
commrantes, non ponantur in juratis, aut afſiſis. 

And if theſe are returned, though it is not a cauſe of challenge, 
they may have an action againſt the ſheriff, without notice of the 
age, ſickneſs, or non- commorancy; but it is more uſual to have 
a writ de non ponendis in afſiſis. 2 Inſt. 447. Reg. 179. ö. 

And if the ſheriff does not obey, an attachment. Reg. 181. a. 

80, peers of the realm ſhall not be ſworn on juries. V. 
N. B. 166, 4 

So, perſons privileged by charters of exemption, ſhall not be 
returned, and the affirmative acts of parliament relative to jurors 
and juries ſhall not be conſtrued to take away ſuch privilege. 
Doug. 191,* | | | | 
et by /. 52 H. 3. c. 14. they who have charters of exemp- 
tion from being impannelled in juries, Sc. ſhall nevertheleſs be 

04 {worn 
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ſworn where juſtice cannot be adminiſtered without them, luz 
their li erty at other times.“ 

So, clergymen as ſuch are exempted, yet if they have lay ge 
they may be impannelled on account of them, unleſs they be in 
the ſervice of the king, or of ſome biſhop. F. N. B. 166. } + 

*So, coroners, verderors, foreſters, and other officers of th 
foreſt, Id. 167. f * | | 

*So, tcnants in ancient demeſne ſhall not be bound to ſerve an 
juries out of their own manor. Id. Lid. a 
80, phynciaus are exempted. 3 Bl. Com. 364.* 

*So, by /. 32 . 8. c. 42. members of the united company q 
ſurgeons and barbers; but ſince the ſeparation of theſ: hy 


ft. 18 G. 2. c. 18. the barbers ſeem not intitled to this privileges 


*So, barriſters, attornics, and other officers of the courts ae 
exempted. 3 Bl. Com. 364.“ 

[Olficers on the cheque- roll (as gentlemen penſioners, &., 
have an ancient privilege not to be ſworn on juries, Blagney! 


Caſe, H. 9 G. 2. B. R. H. 202. 


(B) Challenge to the Array. 


HERE may be a challenge to the array, if there be a, 
fault or partiality in the ſheriff, Co. L. 156. 

It will be a principal challenge, if the ſheriff does not retum: 
knight upon the pannel, where a pcer appears upon the record to 
be plaintiff, or defendant, Co. L. 156. 2 Kol. 636. J. 51, 
2 Mod. 182. 

Though others join with the peer in the action. Co. L. 156, 

[A knight need not be returned on the pannel in ejectment, 
on the demiſe of a peer. Goodtitle v. Thruftout, M. 9 C. 2 
Sti . 1023«] | 

[By fiat. 24 G. 2. c. 18, challenge to the pannel for want of: 
knight, when a peer is party, is taken away. 

So, if the ſheriff does not return a knight upon the pannel in 
an attaint. Co. L. 156. 

For more concerning challenge to the array, principal and for 
favour. Vide Co. L. 156, &c. 

[After entering into the common rule for a ſpecial jury, if one 
of the parties ſtrikes out hundredors, and at the trial challenges 
the array for want of hundredors; it is a contempt and attach- 
ment * iſſue. Rex v. Burridge, P. 10 G. 2. Ld. Ray. 1364 
Str. 53. 

But if the defendant in an information obtain rule for ſpecial 
jury, tho? proſecutor takes the wvenire to the ſheriff, the defendant 
may challenge the array if the ſheriff has an intereſt in the cauſe 
and it ſhall not be contempt. Rex v. Fohnſon, M. 8 G. 2 
Str. looo. 

The party to whom the ſheriff is related cannot challenge the 
array for that reaſon. Semb. But if he does, and there is a de- 
murrer in/lanter to that challenge, and before it is determined, 
the other party, for the ſake of expedition, moyes to quaſh thc 

array, 
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the court will do it without the conſent of the party chal- 
ay Kynafton v. Mayor of Shrewſbury, H. 11 G. 2. Andr. 85, 
104. 


[In an action on a by-law, that none but freemen ſhall keep 
in a city, it is good challenge that the ſheriff is a freeman. 


Hiſeeth v. Braddock, H. 6 G. 3. 3 B. M. 1847.1 


(C.) Challenge to the Polls. 
(C. 1.) Peremptory. 


N high treaſon, the defendant by the common law, and now 
I), the ſtat. 1 & 2 Ph. & II. 10. (which repeals the ſtat. 
33 H. 8. 23. to the contrary) may challenge 35 of the jury, pe- 
remptorily without cauſe ſhewn, Co. L. 156. 6. 

Though he be outlawed for treaſon, and the iſſue be upon a 
collateral! point. Co. L. 157. b. 

So, if he at firſt challenge for cauſe, and the juror be tried and 
found indifferent, he may afterwards challenge peremptorily. Co. 
I. 158. a. 

85 in petit treaſon, or felony by the common law he might 
challenge 35, winch is now reſtrained by the ſtat. 22 H. 8. to 
20, without cauſe ſhewn, Co. L. 156. 6. 

So, in an appcal. Bendl. Pl. 77. Mo. 12. 

So the king by the common law might challenge without cauſe 
ſewn, hen he pleaſed ; but he is now reſtrained by the tat. 
33 L. 1. Ord. de Ing. Co. L. 156. b. | 

And therefore, if he challenge without cauſe, and others ſuſ- 
ficient do not appear, he muſt ſhew his cauſe of challenge. R. 
Rey. 473, 4. 

On au iſſue on a collateral point, to reverſe an outlawry, or 
avoid an act of attainder, or on any inqueſt of office, the priſoner 
has no peremptory challenge. 2 Hale 267, 278. Barkſftead's 
% 1 Lev. 62. Rex v. Johnſon, Str. 824. Ratcliffe's Caſe, 
1146. Fofter 40.] 

/ 
(C. 2.) For Cauſe. 


Challenge for cauſe is principal, or to the favour. 

A principal challenge is, , in reſpect to his dignity, that he 
5 2 peer, O. I. 156. 6. | 

And if the party do not challenge him, the peer may challenge 
bimſelf. Co. L. 150. ö. 

ah, Propter defectum; that he is a villein, or an infant. Co. 
L. 156. b. 157, a. 2 Rel. 65 7. J. 10. 

That he is an alien. Ca. I.. 156. 6. 

But by the ſtat. 27 Ed. 3. 8. an inqueſt taken before the mayor 
of the ſtaple, if the partics be ſtrangers, ſhall be tried by 
rangers; if denizens, by denizens ; if one party be denizen the 
other alien, one half of the inqueſt thall be denizens, the other 
aliens, Vide Alien, (C. 8.) 

| So, 
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So, by the ſtat. 28 Ed. 3. 13. in all inqueſts before the mane 


of the ſtaple, or other juſtice between merchants or other, 


though the king be party, if there be ſo many aliens or denizes, 
in the place where the trial is, not parties to the matter; if then 
are not ſo many aliens, ſo many as are there, the reſt deni 
good men, and not ſuſpicious to either party. Confirmed by th 

- 9 H. 6. 29. 
Hf — therefore an alien, plaintiff or defengane may pray x 
venire per medietatem lingue, except in a trial for high treaſon, p 
Dy. 144. 6. ; 

50 an executor, or adminiſtrator of an alien, though he himſch 
be indigena. Dy. 28. a. in marg. 

And if a full inqueſt does not appear, the zales ſhall be per wy 
dietatem lingue. R. Poph. 36. Dy. 28. a. in marg. 

Yet if an alien be joined in à ſuit with an Engli/bman, or ſis 
as executor, or adminiſtrator to ſuch an ane, he ſhall not hare ; 
venire per medietatem lingue. Mo. 557. Cro. El. 275. Dy. 28. a, 

And if he does not pray ſuch a venire a challenge for default of 
aliens is not allowed. 2 Dy. 28. 144. 6. 

So if the alien does not pray it, the other party may, but le 
need not. Dy. 28. a. 144, | 

8o if they are returned upon the venire as aliens, they can 
be challenged, though they are not ſo. Dy. 28. a. in marg, 

And a trial per medietatem lingue, where it ought not to be, i; 
not good, though by conſent ; for that ſhall not alter the lay, 
Dy. 28. a. in marg. 

Nor by the flat. Ig. 2. 13 Ed. 1. 38. ponantur in afſiſic vl j. 
ratis licet in propria cemitatu qui 20 8. per annum non habeatt, ner ex 
tra comitatu qui 4O 5. | 

By the ſtat. de non ponendis in aſſiſi, 21 Ed. 1. the ſheriff ſhal 
not put in recognizances that paſs out of the county, any who hare 
not 1005. per annum. And in the county none ſhall be imp» 
nelled to ſerve before the king's juſtices on inqueſts, juries, or 
other recognizances, who have not 40 . per annum, fave that in 
eyre, Cities, boroughs, or towns, where juries paſs on matten 
touching the ſaid cities, &c. it ſhall be done as before. 

By the ſtat. 2 H. 5. 3. fl. 2. no perſon ſhall be admitted in any 
inqueſt on a trial of the death of a man, or in a plea real or per 
ſonal, where the debt or damages are laid to 40 marks, if he hare 
not lands or tenements of 405. per annum above reprizes, ſo it 
be challenged, Sc. Yide 35 H. 8. 6. 

Nor by the ſtat. 27 L. 6. if he have not freehold of 41. jr 
annum, unleſs in Wales, cities, or towns, c. 

Nor by the ſtat. 4 & 5 W. & MH. 24. (continued by 7d 
8 W. 3. 32. 1 Ann. 13. 10 Ann. 14. C 9g G. 8.) if he have na 
10 J. per annum in his own name, or in truſt in Exgland, ani 
61. per annum in Wales in the ſame county, freehald, copyhold 
or antient demeſne in fee, tail, or for life of himſelf or ſome other, 
in iſſues tried before the juſtices in B. R. C. B. excheguer, afliſt 
niſi prius, oyer and terminer, gaol-delivery, or general quart! 
ſcſhons of the peace, Cc. * 
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Provided, that the tales need have but 5 J. per annum; and in 

Wales 3 . and in cities, boroughs, and towns corporate, as for- 

ſed. 

J by %. 3 C. 2+ 4. 28. C 19. the ſheriffs of the city of 
Ladin, for the time being, ſhall not return any perſon to try any 
fue joined in B. R. C. B. or exchequer, or to ſerve on any jury 
it the ſeſſions of cyer and terminer, gaol delivery, or ſeſſions 
of the peace for the city of Londen, who ſhall not be a houſe- 
holder within the city, and have lands, tenements, or perſonal 
fate to the value of 100 J. and the ſame matter being alledged 
i cauſe of challenge, and ſo found, ſhall be admitted as a prin- 
cipal challenge, and the perſon challenged ſhall be examined on 
oath of the truth of the ſaid matter.“ 

And by /. 20. ſheriffs or other officers to whom the return of 
jurors belongs for any county, city, or place reſpectively, ſhall 
not return any perſon to ſerve on a jury for the trial of a capital 
offence, who at the time of ſuch return would not be qualified in 
ſuch reſpective county, city, or place, to ſerve as a juror in civil 
cauſes for that purpoſe; and the ſame matter being taken as 
cauſe of challenge, ſhall be admitted as a principal challenge, 
and the perſon challenged ſhall be examined on oath of the truth 
of the ſaid matter.“ 

And any not having ſo, may be challenged, and on his oath 
diſcharged. 

Jurors ſince the ff. 2 H. 5. 3. muſt have 40 f. per annum free- 
hold out of antient demeſne, Co. L. 156. ö. 9 H. 7. 1. 6b. | 

And it is ſufficient, if they have it as ce/uy gue uſe. Co. L. 272. 
4. l. 
he debt and damages together amount to 40 marks, it is 
vithin the /. 2 H. 5. 3. for it is in equal miſchief, R. 9 H. 54. 6. 
Vide O. L. 272. a. 

So in an avowry, where the iſſue was hors de ſon fee, tho' the 
damages are not 405. R. per Juſt. de B. R. & C. B. 9 H. 7. 
. b. 16 H. 7. 14.6. 10 H. 6. 8. a. 

In an action upon the /f. 8 H. 6. 10 H. 7. 14. a. 

do by the f. 8 H. 6. 9. none ſhall be upon the inqueſts to try 
a forcible entry, or detainer before juſtices of peace, unleſs he 
hath 40 5. per annum. 

Nor, by the f. 15 H. 6. 5. to try an attaint on a verdict to 
% value, who hath not 20/. Or by the . 23 H. 8. 3. 20 
marks per annum, or on a verdict to a leſs value, who hath not 
5 marks per annum, or 100 J. in goods, except in cities, or bo- 
wughs, Nc. 

Nor, by the . 1 R. 3. 4. upon an inqueſt in the ſheriff's 
turn, or by the ff. 19 H. 7. 13. to try riots or routs before 
jultices of peace, unleſs he hath 205. per annum freehold, or 
207. 8d. per annum copyhold. 
| Nor, by the ff. 11 H. 7. 21. upon a jury in any of the courts 
n Londen, except he hath lands or gcods to the value of 40 

or of 100 marks, if the ſuit be for lands, or for a debt and 
umages to 40 marks value, or more. 
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But where the debt and damages do not amount to 40 my 
he ſhall not be challenged, if he has any freehold. Co. T. ; 56, » 
2, Whether he muſt not have 20 f. per aunm, 2 H. 3. 13.4 

50 before the ff. 2 H. 5. 3. in perſonal actions, where land We 
not demanded, it was no challenge, that a juror had ng free. 
hold; for the ff. W. 2. 28. was made for the eaſe of juror 
of ſmall eſtate only. 17 AJ. 15. Vide Ray. 486. F 
10 H. 7. 14. a. | 

So in an information in the nature of a quo warrants, it is 1 
challenge, that. a juror has not a freehold; for it is out « 
2 H. 5. 3. which provides for a plea between party and pam 


bill of exceptions was filed for it. Ray. 486. 

So the exception for cities, &c. in the ,. 15 H. 6. g. exten 
to cities, &c. which are counties. K. 12 Ed. 4. 13. a. 

So by the ,. 11 H. 7. 21. in an attaint in Londen, the chil. 
lenge ſhall not be for want of ſufficiency of lands or goods in th 
jury impannelled, the jury being to be returned, by each alder 
man 4, each in ſubſtance worth 100 J. or more. 80 by the 
A. 37 H. 8. 5. if each juror be worth 400 marks in goods. 

So in a jury for a trial for high treaſon, a challenge for deſed 
of freehold is not allowed in Landon; for freehold was not re. 
quired by the common law, and tho' the . 2 H. 5. 3. requins 
40 5. per annum in an ingquelt for the death of a man, (whid 
ſeems to be intended in all capital caſes,) yet, by the /, 
r C 2 Ph, & M. the trial in high treaſon was reduced to tl! 
common law. R. per 4 J. in Lord RufſelPs Cafe, 3 Trial: 1;8, 

But by the f. 7 W. 3. 3. the trial ought to be by a jury d 

frecholders. 
It a juryman in treaſon, brought to the book, ſays he has 1 
freehold in the county, he ſhall be ſworn upon a vr dire to thi 
matter, and if he anſwers, he has none, he ſhall be ſet afide 
Townley's Caſe, 1746. Laber J.] 

If a juryman has freehold and copyhold, amounting to 100 
per aun. it is a good qualification, tho? the freehold alone is under 
10 l. per ann. Ibid. i 

So by the ff. 4 Geo. 2. 7. in Middlefex, leaſeholders having 504 
fer ann. above ground rents, or other reſervations, ſhall be c- 
liged to ſerve on juries, when ſummoned. 

*So, by ft. 3 G. 2. c. 25. / 18. any leaſeholder for the tem 
of 500 years abſolute, or for any term determinable on life c 
lives, of the clear yearly value of 20 J. per ann. over and abot 
the rent reſerved, is qualified to ſerve on juries.“ | 

% That a juror is a freeman,” is good cauſe of challenge l 
an action on a by-law, that none but freemen ſhall keep ſhop i 
2 city. Heſketh v. Graddoch, H. 6 G. 3. 3 B. M. 1847.) 

For more concerning challenge to the polls, principal and i 


favour. Vide Co. L. 156. b. &c, 
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CHAMBERLAIN. 
High Chamberlain. 
Vide Officer, (E. 7.) 


Chamberlafn of Cheſter. 
Vide Franchiſes, (D. 5.) 


Chamberlains of the Exchequer. 
OO Vide Courts, (D. 11.) 


Chamberlain of London, 
Vide London, (I.) 


CHAMPERTY. 
Vide Maintenance, (A. 2, 3.) 


CHANCELLOR. 


Chancelloz. 


id Chancery, (B. 1.) — Fuftices, (K. 8.) — Parliament, (L. 32.)— 
Vifitor, (A. 2.) 


Chancelloz of the Exchequer. 
Vide Courts, (D. 9.) 
CHANCEMEDLEY. 


Fide Fuftices, (M. 19.) 


CHANCE R Y. 


(A) The Antiquity of the Chancery. 
(A. 1.) As to the Court of Pleas. 


HE court of chancery is an original, 'and fundamental Argument 
court, as antient as the kingdom itſelf, Per Hab. 63. = 1 
The Britiſh and Saxon kings had their chancellors and courts of Chancery. 
encery, 4 Inft. 78. Arg. 1 Ch. R. 5.*. Wilfint was chan- 


or to Atbelffan, 1 Ch. R. Arg. 5. 
The 


CHANCERY. 


The firſt authentic mention of a chancellor was ann 920 
temp. Edi. Sentoris, qui fecit Turketil abbatum Croiland gans 


larium ſuum. Sell. Off. Cue. S. 1. 1 Ch. R. Arg. 5 


And many kings of the Saxen lineage before the conqueſt hy 
their chancellors. Seld. Of Canc. S. 1. 4 = 78.—As EL 
mund, Edred, Edgar, Etheldred, and Alfred. 1 Cb. R. Arg. 5, 6 

Rembald was chancellor to Edward the Confeſſor; and fond 
are cited before him. 1 Rol. 384. J. 10. Maurice was chan. 
cellor to William the Conqueror. 1 Rol. 384. J. 15. 4 bp, », 
Seld. Off. Chanc. S. 3. 


(A. 2.) As to the Court of Equity, 


But tho? the court of chancery, as to the ordinary juriſdiQior, 
which is governed by the rules of the common law, is ſo antient þ 
(for to that the ancient authors and the ſtat. 36 Ed. 3. g. refe;) 
yet the court of equity is of later date, and ſeems to have its com. 
mencement upon the introduction of uſes : the firſt decree ther £ 
was 17 K. 2. which are frequent in the time of H. 4. encreaſen 
the time of H. 5. and H. 6. under the cardinals Beauford, ſon d 
| ＋ of Gaunt, and Kemp, and are more numerous in the time d 
. 8. under Cardinal Welſey. 2 Inft. 552, 3. 4 Lift. 82, 3. 
Yet the court of equity there is ſaid to be as antient as th 1 
kingdom. Hob. 63. 
And by the ſtat. 14 Ed. 3. Ret, Parl. nu. 33. if nothing be 
done upon the ordinance then made, it is provided, that the chu. 0 
cellor of England hear the complaint by bill, and proceed zs he | 
uſes to do in writs of ſ/ubpena in chancery. 1 Rol. 372. E. 
And Rot. Parl. 45 Ed. 3. nu. 24. the Commons pray, tht 
none who proceed there by bill be delayed, as they have be, 
1 Rol. 372. I. 25, ti 
And the court of equity ſeems co-eval with the other courts 
Weſtminſter. 1 Ch. R. Arg. 10. 12 Co. 114. Eg. Abr. 119, Ga 


(A. 3.) The king cannot grant a court of conſcience, as tenere placits 
Ir cannot for a court of pleas is directed by the ordinary rules of la, B, 
— court of conſcience not, but is uncertain and unlimited, ad 
therefore cannot be erected but by act of parliament, or pr 
ſcription. R. Perrot s Caſe, 36 [26] El. B. R. 4 Inft. 87, 97 
Vide Prærogative, (D. 28.) | | 
And dub. whether it be good by preſcription ; for that pr 
ſuppoſes a grant; and the court of chancery, which is held if 
preſcription, is a fundamental court. Hob. 63. 2 Kal. Ich 
R. that it is not good by præſcription for Tort, or other ini d 
corporation. 2 Kol. 266. J. 20. g 
But London may claim it by preſcription. R. 2 Rl. 266 
J. 15. 
80 the king cannot by commiſſion appoint any one to det 
mine matter of equity; for it ought to be determined in chantry 
and ſuch commiſhon would be illegal and void. R. 12 C. q 


* 


CHANCERY. 


80, if the king conſtitutes a chancellor of a dutchy, or other 
prrcinct, that does not give him authority to hold a court of 


equity 2 Lev. 24+ | 
(A. 4.) Where held. 


The court of chancery was uſually held in curia regis ; and 
therefore the proceſs there is returnable coram rege in cancellaria 


ſua. Mad. 13 1. 2 Inft. 316. 


(3) Officers of the Chancery. 
(B. 1.) Lord Chancellor. 


T HE principal officer of the chancery is the lord chan-" 


cellor. 

Temp. Ethelberti dicitur referendarius ; ego referendarius fubſcripfe 
$1d. Off. Ch. S. 1. 

The chancellor is created by the delivery of the ſeal, and 
taking his oath. 4 It. 87. 

Sometimes by letters patent. 4 J. 87. 

This office may be granted for life, or durante bene placits, 
Mad. 43.—Not for life. 4 1n/t. 87. 
But not in ſucceſſion. 4 Ist. 78. 
Cancellarii dignitas eft ut ſecundus a rege in regno habeatur. Seid. 
Of. G. S. 3. Dick. in vita Tho. Becket. 4 Inft. 78. | 

By the ſtat. 31 H. 8. 10. the chancellor, or keeper hath pre- 
ecdence of all nobility, except the reyal blood. [ 2, As to the 
archbiſhop of Canterbury ? 

The chancellor is ſuperior to all the judges of the kingdom. 
i Ch, R. Arg. 13. / 

Cancellarius dicitur a cancellands ,, becauſe upon a ſcire facias he 
cancels the patents of the king. 4 Inf. 88. 

The chancellor and cftor fegilli antiently were one officer. 

Sigillum regium ad ejus pertinet cuſtadiam. Dif. in vita Tho. 
Becket, Seld. Off. Ch. S. 3. 4 Inſt. 78. 

And tho' they have been ſometimes divided ſince the time of 
H. 2. Seid. Off. C. S. 4. 1 Rel. 385. J. 25, Cc. 

Yet, by the ſtat. 28 H. 3. it was enacted, þ rex aßflulerit fi- 
gillum a cancellario, quicquid fuit interim ſigillatum irritum habeatur. 


Wd, o 4. 

By the ſtat. 5 El. 18. the lord keeper ever had, and ſhall have 
like place, authority, juriſdiftion, and advantages, as the lord 
chancellor, Semb. by moſt of the judges. 3 I. 113, 114. 

By the ſtat. 1 V. & M. 21. commiſſioners of the great ſeal 
ſhall exerciſe like authority, juriſdiction, and uſe the like cuſ- 
toms, privileges, and advantages as the lord chancellor, and 
keeper ; and have precedence after peers, and the ſpeaker of the 
Houſe of Commons, or, if a peer, according to peerage, 

And 
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And now there cannot be a lord chancellor and lord keeper 
the ſame time; for, by the ſtat. 5 El. 18. they are declared to be 
the ſame office. 4 I. 88. | 

The chancellor, or keeper is made by the delivery of the grex 
ſeal to him by the king, and taking his oath, 4 Inf. 87, 

The lord chancellor, or keeper, cannot make a deputy 
4 Inf. 88; but this was allowed, when the office was grantel 
for life. Mad. 44. | 

By the ſtat. art. /uper chart. 28 Ed. 1. 5. the lord chancelly 
and the juſtices of the King's Bench ſhall follow the king, ſo thy 
he may have at all times near him ſome ſages of the law able t 
order all matters which ſhall come to the court. 

Cancellaria dignitas eft ut omnibus regis adſit conciliis, etiam ny 
vocatut. Seld. Off Canc. S. 3. 


2 Inf. 552, 3. 
[A perſon may be lord chancellor and lord chief juſtice of 


B. R. at the ſame time, and lord Hardwicke continued fo from 
20th Feb. to 7th June. 

When the king's charters and pleas in the king's courts en- 
creaſed, and the power of the chief juſticier declined, the office 
of chancellor roſe to great eminence, Mo. 42, 3. 


(B. 2.) The chancellor was ſworn that he ſhould not ſell, deny, a 
His oaca. delay a remedial writ, or right. 1 Rel. 384. J. 35 

And the uſual oath requires, That he ſhall well and truly ſerie 

the king and his people in the office of chancellor; That he {hal 

do right to all people, poor and rich, after the laws and uſages df 

the realm; That he ſhall truly counſel the king, and his coun 

laine (i. e. hide) and keep; That he ſhall not ſuffer the hurt or 
diſheriſon of the king, or that the rights of the crown be decrea. 

ed, as far as he can lett it ; And if he cannot lett it, ſhall make 

it expreſsly known to the king, with his advice and counſel; 

That he ſhall do the king's profit in all he reaſonably may. 


4 Inſt. 88. 3 Ruſh. 1102. | 


(B. 3.) And therefore, if a chancellor ſell a writ remedial, it is a great 
And duty. abuſe, 1 Rl. 384. J. 30. 

A chancellor, upon the removal of a record before him by 
certiorari, when any one is found guilty of homicide by miſadyer- 
ture, or /e defendend», ſhall grant him a pardon without a warratt 
fram the king, or communication with him. 2 JH. 316. 
| Vide peſt, (C. 1, 2.) 


(B. 3.) Maſter of the Rolls. 


Ad cancellarium pertinet rotuli qui eſt de cancellaria cuſtadia fit 
ſuppsfitam perſonam. Seld. Off. Chan. S. 3. 

And his office is as antient as the court itſelf, 

In the 23 Ed. 1. a grant was made Ade de (gui, by 
the chancellor ex parte regis Dudg. Orig. Jud. CH 


Series. 33. 
25 And 


So the chancellor may hear cauſes in B. X. or C, 3. 


CHANCERY. 


And ſuch grant was, ita quod cuſtediam habeat eadem modo, quo 
oli cuſtodes habere conſueverunt. 

It is ſaid, that the maſter of the rolls by his commiſſion 
eannot make a decree, without the aſſiſtance of two maſters 
| Jer. 274+; but this does not appear by the decretal order there 

ited. | 
"I appears that the maſter of the rolls has a judicial authority 
in two diſtinct capacities, from the antient conſtitution of his 
office z* 

ift. As maſter of the rolls, ſitting at the rolls, and from his 
decrees in that capacity, there lies an appeal to the chancellor in 
court.“ 

#2d. As lacum tenens of the chancellor virtute officit, without 
any ſpecial commiſſion, and then he fits in court for the chancel- 
lor, and his decrees are of the ſame force as thoſe of the chancel- 
lor himſelf, * 

When he ſits by virtue of a ſpecial commiſſion, there are others 
joined with him, whoſe concurrence may be neceſſary. Vid. Sir 
Foſeph Fekyl's Treatiſe on the Office of Maſter of the Ralls 

Am.“ | 

2 order to make up for the deficiencies in the accounts of the 
maſters in chancery mentioned (B. 5.) a ſtamp duty of 6 d. on 
certain writs had been laid on certain writs by ff. 12 G. 1. c. 33. 
which was to continue for 16 years ; but the money raiſed under 
that at not being ſufficient, the ſame duty was continued for 4 
years longer by t. 9 C. 2. c. 32. and in that time, there being a 
ſurplus of 13,098 J. in the bank, and the revenue of the hanaper- 
office, from which certain fees and ſalaries were paid to the lord 
chancellor, maſter of the rolls, maſters in chancery and other 
officers, not being ſuſhcient to anſwer theſe demands, a great 
portion of this ſurplus was directed by /. 23 C. 2. c. 25. to be 
pad to the creditors of the office; the duties were made perpe- 
tual, and from the produce of them 3000 J. directed annually to 
be paid into the hanaper office, to anſwer the ordinary demands 
on the ſaid office, and for the payment of 1, 200 J. a year to the 
maſter of the rolls. 

*Part of the revenue of the maſter of the rolls aroſe from the 
eſtate within the liberty of the rolls: The houſes of which this 
eſtate principally conſiſted, having fallen to decay, he was em- 
powered by /,. 12 Car. 2. c. 36. to make leaſes for 41 years, or 
for any leſs term, of theſe houſes (except the chapel, manſion- 
houſe, garden, ſtable, coach-houſe, and other out-houſes and 
buildings fit for the habitation of the maſter of the rolls) and 
vithin 7 years of the expiration of theſe leaſes, the then maſter 
of the rolls, and his ſucceſſors, were empowered to make new 
leaſes for 21 years, from the date of them, reſerving a rent not 
lels than had been reſerved on the former ones, payable to the 
then maſter and his ſucceſſors : Under this power, leaſes had 

made, on which the rent reſerved and payable in ſucceſſion, 
amounted in 1777 only to 135 J. whereas the improved rent, 


which was ſo contrived, as to go to the maſter mating the leaſe, 
Vol. II P and 
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and his perſonal repreſentatives, amounted at that time to 1975] 
The fatute 17 G. 3. c. 59. orders an equivalent to the then maſt 
of the rolls, and the reſiduary legatee of the /ate one, for their {. 
veral intereſts in this ſum ; that the eſtate ſhould be put under 
the management of a receiver, with a ſalary of 50 J. who ſhould 


pay to the maſter of the rolls the clear yearly ſum of 12591, gy 


of the rents and profits, diſcharge the land-tax, and place de 
ſurplus to the account of the rolls eſtate, in the bank, in the name 
of the accomptant general, in order to anſwer the repairs of th 
eſtate, and other contingent demands,* 


(B. 5.) Maſters of Chancery, 


There are twelve maſters of chancery, aſſiſtant to the chance 


lor or keeper. Vide Praftical Regiſter in Chancery 236. 

Cancellaris aſſocientur clerici honejli, Sc. Regi jurati, qui in li 
gibus & conſuetudinibus Anglicans noticium habent pleniorem, qurun 
officium fit querelas, &c, audire & examinare & debitum remediun 
exhibere per brevia regis, Fleta, J. 2. c. 13. 2 Inſt. 407. 

1 by commiſſion a judge frequently hears cauſes in cho. 
cery (a ).. 

But i the maſters in chancery diſagree te the opinion of the 
judge, there ſhall be no decree ; for they are equal in commillion, 
Semb, 1 Ver. 265.; but it is ſaid, that this does not appear by the 
decree, 

A maſter in chancery ſhall not be anſwerable for a ſecurity ap- 
proved by him, if there was no corruption in him, altho' it prove 
defective. R. 2 Ver. go. 

The maſters in chancery had anciently the cuſtody and mz- 
nagement of the monies and other property of ſuitors paid in by 
order of the court; but ſome of them having previous to the year 
1725, having been found greatly deficient in their accounts, the 
lords commuitlioners at that time made an order, which was 2llo 
confirmed with additions by the ſucceeding chancellor in the fame 
year, for all monies in their hands, and all that ſhould afterwards 
be paid into court, to be paid into the bank, under certain regi- 


| lations mentioned in the orders. The fatute 12 G. 1. c. 3% 


Tecites and approves of theſe orders, and in addition appoints 1 
new officer, under the name of accomptant general, to have tlic 
ſole management of the property of the ſuitors, inſtead of the 
maſters, under the ſame regulations with reſpect to the payment 
of it into the bank, c. as were appointed by the orders with re. 
ſpect to the maſters; no ſalary however is appointed lun, 
but he is enjoined to be ſatisfied with the fees uſually paid the 
maſters.* ; 

In conſequence of this regulation, however, a large ſum 0! 
money belonging to the ſuitors having accumulated, and then h. 

- 


(a) lt is uſual, when a new chancellor is made by a general commiſſion, to em. 
power the judges, or any one or more of them, in conjunction with ſome of the 
maſters in Chancery, to ſit in the abſegce of the chancellor, : 

8 ; IT ing 


CHANCERY: 


ing dormant in the bank, it was provided by ff. 12 G. 2. c. 24. 
chat out of that ſum, 33,000 J. Jhould be veſted in government 
ſecurities, and out of the intereſt, a ſalary of 650 J. be paid to 
the accomptant general, 250 J. to his firſt clerk, and 120 J. to his 
ſecond, and theſe ſalaries to be in lieu of all fees.“ 

*By f. 4 6. 3. c. 32. 5000 J. out of the ſame fund, are direct- 
ed to be placed out in the ſame manner for railing falary for a 
third clerk, of 120 J. in lieu of all fees.“ 

"By J. 5 C. 3+ c. 28. a ſum not excceding 80, ooo 4. from the 
ame fund, is directed to be laid out in the fame manner; and 
out of the intereſt 200 J. a year to be paid to each of the eleven 
maſters of chancery, of whom the accomptant general is com- 
monly one. * ; 

*By f. 9 G. 3. c. 19. a ſum not exceeding 20, ooo J. from 
the ſame fund, is directed to be laid out in the ſame manner; 
and from the intereſt, an addition to be made to the ſalary of the 
accomptant general of 250 J. to that of his firſt clerk 50/. to 
that of his ſecond clerk 40 J. and a ſalary for a fourth clerk of 
1200.5 
Out of the ſame funds, by fatutes 14 G. 3. c. 43. 15 G. 3. 
. 22 C 56. ſums are ordered to be raiſed for the purchaſe of 
ground, and rebuilding the offices for the accomptant general, the 
tegiſter, and the fix clerks.* 

Money in the funds, belonging to the wards of the court, 
cannot be transferred into the name of the accomptant general to 
the credit of the cauſe, until the account be taken by a maſter, 


and his report made, 1 Brown Ch. Rep. 56.* 


(B. 6.) 'The Regiſter, 


The regiſter is an officer of note, who has many deputies, who 
take notice of all orders and decrees made by the court. Vide 
Praftical Regiſter in Chancery 254. 310. 

Theſe orders he ought to draw up, enter in his office, ſign, 
and deliver to the parties. bid. 254, Cc. 

He ought to take the orders as the court pronounces them. 
Id. 255. 

He ought to recite the firſt order, (if there be ſuch,) in the 
lublequent one, Ibid. 257. 

If the order be out of a general rule, he ought to recite the 


reaſons for making it. Vid. 257. | 
If the order be for a reference to arbitrators after the hearing, 


he ought to mention the opinion of the court, unleſs the court 
otherwiſe directs. Bid. 260. 


(B. 7.) The Six Clerks. | 


The fix clerks are the only attornies to the court of chancery, 


and the others are under clerks to them. Ord. per Clarendon. 
P 2 ; Rules 
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CHANCERY. 
Rules and Orders of Chancery 110. Vide Practical Regiſter i 


. Chancery 60. 


All the proceedings, upon bill and anſwer, to the dect, 
and ſometimes after the decree, belong to their office. Vide Pra. 
tical Regiſter in Chancery 60. 

Copies of the bill, anſwer, depoſitions, or other record, which 
belong to the ſix clerks to make, ought to contain fifteen ling 
in every ſheet, written plainly and fully. Ord. per Cla. Ru 
and Orders of Chancery 104. Vide Practical Regiſter in Chan. 
cery 113. 

"ab * ſuch copy ſhall be delivered out of the office, 
till ſigned by the fix clerk or his deputy. Ord. per Cla. Rul; 


and Orders of Chancery 104. Vide Practical Regiſter in Cha. 


cery 64. 113. | 

Nor ſhall it be uſed in court, or before a maſter. Ord. per Cli 
Rules and Orders of Chancery 104« Vide Prafical Regiſter in Chun. 
cery 113. | 

"All - commiſſions, and certificates which belong tg 
them, ſhall be immediately delivered to the fix clerk, who is the 
attorney in the cauſe, or to his 1 3 nor ſhall they before that 
be opened by any under clerk. Ord. per Ga. Rules and Orden 
of Chancery 107, 

No bill, pleading, commiſſion or decree, ſhall be carried by any 
under clerk out of the office, to be ingroſſed, copied or inrolleg: 
And after the ingrofiment, &'c. the original ſhall be remitted to 
the ſix clerk, to whoſe cuſtody it belongs. Ord. per Cla. Rite: 
and Orders of Chancery 107. | 

[A clerk in court, 'who lends money to a ſolicitor, cannot re- 
tain a client's papers as a pledge for it. Grey v. Cocteril, M. 174, 
2 Athyns 114. ] 

[A fix clerk is not obliged to deliver up papers till he is ſatisfied 
his fees, tho' the client has paid them to the ſolicitor, and he to 
the fixty clerk who abſconds. Taylor v. Lewis, M. 1750. 3 4. 
kyns 727.] | 

[A clerk in court has a lien on the duty recovered by hin, 
which extends to collateral proceedings, as well as to decree ; and 
this ſhall not be defeated by a voluntary releaſe from his client, 
tho” a releaſe for conſideration ſhall defeat him. Anon. T. 1750. 
2 Vezey 25.) 

[A ſixty clerk cannot be changed at pleaſure. Taylor v. Lexi, 
M. 1750. 2 Vezey rhe] 


(B. 8.) Warden of the Fleet. 


The warden of the Fleet is an officer of this court, and attends 
to receive all perſons it ſhall commit to his cuſtody. 
Vide Impriſenment, (D). 
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(B. 9.) Other Officers, 


As to the examiners, vide pg, (P. 1, &c.) 
As to the curſitors, and other officers, vide 4 Inft. 82. 


(c) The Juriſdiion of the Chancery, 


(C. 1.) Ordinary, according to the Common Law. 


* the chancery there are two courts; The ordinary, where the 
chancellor or keeper proceeds according to the common law. 


4 Infl. 79. Eg. Abr. 127. 
The ſtile of this court is, coram domino rege in cancellarid, 


4 Inſt. 80. 2 Inft. 55 2. 
Out of this court iſſue all original writs. 4 Inf. 80. Eg. 


Abr. 128. 

All commiſſions that paſs the great ſeal. 4 1nft. 80. 

Deeds are there inrolled. 1 Rel. 372. H. 

Statutes, which impower the chancellor to hear and determine 
offences, intend this court. 4 1ft. 81, 2. 

This court holds plea upon attachment of privilege, for the 
clerks and officers of the chancery. 4 Inft. 79, 80. 1 Rel. 371. 
. 30. 
ja an auditã quereld, or ſcire facias in the nature of an audit 
querelg, to avoid executions of the court of chancery, 4 Ii. 79. 
Eg. Abr. 128. 

In petitions, and monſtraus de droit. 4 It. 79. Eg. 
Ar. 128. 

In a ſcire facias to annul patents. 4 . 79. 88. 
2 Vent. 344. 

In a ſcire facias upon a recognizance in this court. 4 Inſt. 79. 
Eq. Abr. 128. 

Upon a ſtatute ſtaple, or recognizance upon the ſtatute 23 H. 8. 
4 Infl, 79. 1 Kal. 371. J. 30. 

In a ſcire facias upon letters of repriſal. 1 Per. 54. 

In dowments made in chancery. 4 Inſt. 79. Eg. Abr. 128. 

In partitions. 4 Inſt. 79. 

In traverſes of office. 4 Inft. 79. Eq. Str. 128. 

In debt, or treſpaſs againfl the officers of the court. D. 
20 H. 6. 32. b. 1 Rol. 371. I. 30. 

And in all perſonal actions for, or againſt ſuch officers and 
miniſters of the chancery. 4 Inſt. 80. Eg. Abr. 128. 

But this court does not hold plea of land. D. 20 H. 6. 32. ö. 
Eg. Abr. 128. 

And therefore, where a woman ſued for a jointure in the 
hancery of Chefter, a prohibition was granted. 1 Sid. 189. 

The chancellor is the ſole judge in this court. 4 Inf. 80. „Vd. 
N. 7e/. Jelyl, that the maſter of the rolls has a judicial authority 


in this court. 


The proceedings there are in Latin. Eg. Abr. 128. 


P 3 And 
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And are not inrolled, but remain 7 Hlaciis, filed in- tlie office 
of the petty bag. 4 Ist. 80. 

If there be a demurrer in this court, it ſhall be determined by 
the chancellor. 4 Ii. 80. a 

If iſſue be joined, the chancellor, Sc. delivers the record with 
his own hand to B. R. to be there tried: But after trial, it 1, 
be remanded, and judgment given in chancery. 4 Inft. 80. [is 

1 Rol. 372. Il. 35. Vide Lat. 2. Ville infra. 

And both courts are but one for this purpoſe. 4 Lift. go. 

After iſſue, a venire out of chancery, quorum quilibet habeat 4 |j 
bratas terre, will be well. Al. 14. 

And the venire ſhall be awarded in chancery returnable in B. . 
Al. 14. | 

If the iſſue ariſes in a county palatine, Ireland, &c, the chan. 
cellor ought to deliver the record to B. R. and they write to the 
county palatine, Ireland, &c. to try, and return it to B. R. 
Lat. 3. R. per 3 J. Fon. 82. Vide 3 Bul. 3os. 

But the chancellor cannot write to che county palatine, I/. 
land, &c. to try the iſſue. R. Lat. 3 

Nor can he tranſmit the record to be tried in C. B, 
Lat 23. 

Yet if the iſſue is to be tried by certificate, the chancellor may 
write to the biſhop, c. Lat. 3. Vide Fon. 8 

After iſſue tried in B. R. — in a away Sc. and 
thither returned, B. R. ſhall give judgment upon it, and it fall 
not be remanded to the chancery. Lat. 3. Eg. Abr. 128. Vie 
ſupra. _ 

So though only the tenor of the record, upon which the 
iſſue was, be removed into B. R. and a trial upon it. I. 
Al. 17. 

50 if there be a demurrer for part, and iſſue for other part in 
chancery, the whole record ſhall be delivered to B. X. and 
judgment there upon the demurrer, as well as upon the 
iſſue, R. 2 Sand. 23. Eg. Abr. 128. K. in Cha. Ez. 
Abr. 129. 

If the record be delivered by the clerk of the petty- bag, it wil 
be well removed; for that may be ſaid to be propria manu of the 
chancellor, which is done by his officer. R. Mich. 1700. Et. 
Abr. 128, 9. . | 

Upon a judgment in chancery, error lies in B. R. 4 Inft. do. 
Dy. 315. 

Pat the lord keeper ſaid, he would award an injunction upon 
ſuch a writ of error. 1 Ver. 131. 

But a miſpleading in form there will not be prejudicial in any 
caſe, although it be in a matter where the court of chan- 
cery holds plea according to the common law, 1 Rol. 37% 


J. 45. 


(C. 2.) Extraordinary Juriſdiction.— Court of Equity. 


The court of equity is not a court of record. 4 I,. 84 
The 


37 H. 6. 14. 6. Yelv. 227. 


C H ANC E R T. 
The proceeding there is by Engliſh bill. 4 Inf. 84. 


And it has juriſdiction properly in three caſes, «iz. In 
matters of fraud. 1 Rl. 374. J. 10. Vide peſt, (3 F. 1.— 
M. 1.) 
9 caſe of accident. 1 Ral. 374. J. 10. Vide poſt, (Z.) 
in matters of truſt or confidence, 1 Rl. 374. J. 10. Vide paſt, 
W. 1.) 
10 chancery does not aid contrary to a maxim in law, 
unieſs in cafe of a fraud, &c. 1 Rl. 375. 2, R. Vide poſh, 
3 F. 8.) | 
l Nor contrary 38 ſtatute. 1 Rol. 378. S. Vide Paſt, 


6 F. 7.) 
effect in law. 1 X=. 374. J. 21. 


(D) Pꝛoceſs. 


(D. 1.) Subpzna. 


a 4 PERSON who is made party defendant to a bill, tho 
not ſerved with proceſs, may appear gratis, and refer it 
for impertinence. 2 Brown Ch. Rep. 279.“ 

If a man commences a ſuit in equity, the firſt proceſs 
s a ſubpena, introduced in the time of XR. 2. Seld, 
6 Va. 1544. 

Which may be returnable cn a day certain, as die Jovis prox? 
poft quinden' Paſche. 

Or on a common return day, as die Paſche prox” futur in unum 
Menjells | 

2 be paſſed, it ſhall be die Paſche in unum menſem prox? 
futur, Vide Practical Regiſter in Chancery 340. 

It may be returnable in the mayor's court. 1 Vr. 406. 

Or in the chancery in Ireland; but then no attachment iſſues 
here for a contempt. 1 Vr. 406, 420. 

A ſubpena may be ſued before a bill filed. Ord. per Clarendon. 
Vide Rules and Orders of Chancery 94.-—-Cnt. by the ft. 
4& 5 Ann. 16. except to ſtay waſte, or ſuits at law. 

The charge for one or two defendants is 25. 6 d. at the ſub- 
p#na-ofhice ; for three or more defendgnts 3 5. 

By the ff. 15 H. 6. 4. A ſulpœna ſhall not be granted, till 
ſurety found to ſatisfy the party grieved, his damages and ex- 
pences, if the matter of the bill be not made good. 

Proceſs for contempt ought to be ſued in the county, where 
the party reſides. Per Ord. 7 Car. 1. 1 Ch. R. 56. Vide Rules 
aud Orders of Chancery 11. 

The /ubpzna ought to be ſerved before the return. 
Or before noon, or the riſing of the court on the day of the re- 


turn, Vide Practical Regiſter in Chancery 343. 
24 A ſub- 


Tho' the party was ignorant, that his act would have ſuch an 
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A ſubpena is well ſerved, when the plaintiff or another 
the writ to the defendant, and leaves it with him. Vide Prada 
Regiſter in Chancery 341. 

Or leaves the label, or a note containing the day of appearanes, 
for if there are ſeveral defendants, ſuch label or note is left wit 
the firſt, the writ with the laſt. Vide Practical Regiſter 3,1, ,, 
Vide Rules and Orders in Chancery 96. 

But if there be but one defendant, leaving the label, 114 
ſhewing the /ubpena, is not regular ſervice, 4 ſubpena itlei 
ſhould be left. 3 Alk. 567.* | 

Or leaves ſuch writ, (but it is a doubt when he leaves only th 
label or note,) with any of the family at the houſe of the defend. 


Orders of Chancery 96. 

Or leaves it at the houſe of his uſual reſidence, or puts it in x 
the window, when the defendant abſconds. Hide Practical R. 
gifter in Chancery 342. Vide Rules and Orders of Cam 
cer 6. 

By an order in the exchequer, a ſubpena to anſwer, rejoin, or 
hear judgment, ought to be ſerved perſonally, or left at the dwel. 
ling-houſe or reſidence of the defendant, with one of the family; 
or the writ under ſeal ſhall be ſhewn to ſuch one of the family, 
and a ticket left with him, containing the effect of the writ; and 
in a ſubpena to anſwer, ſhall be written in the exchequer 
hand in parchment. Jide Rules and Orders in the Exchequer 
1 Rule 1. 

If there are two defendants, who ſue the plaintiff in a forcign 
court, and one of them is beyond ſea ſervice upon the other 
within the realm, is good for him. Ordered upon motion. Ca, 
Ch. 67. 

[Service on an agent, formerly a partner, ordered to be yoo! 
ſervice on a defendant abroad. Carrington v. Cantill:n, P. 1122. 
Bunb. 107.] | 

When a defendant was beyond ſea, a ſubpwna ad audiendum ji. 
dicium was ſerved upon the clerk in court, by order of the court 
upon motion. 

If a man ſues a feme covert, a ſubpena ſhall go againſt the hul- 
band and wife. 5 

Except where the huſband is out of the kingdom, or other ſpe- 
cial cauſe. wk, 

If the /ubpzna be ſhewn to the huſband, with notice that it is 
alſo againſt his wife, it is ſufficient for both. Vide Practical R. 
gifter in Chancery 343. 

[If a mother ſecretes infants, parties, ſervice on her is ſuffice 
ent. Smith v. Marſhal, M. 1740. 2 Atkyns Jo.] 

But ſhewing the writ, without leaving it, or the label or note, 
is not ſufficient, except where the defendant refuſes it. Vu 
Practical Regiſter in Chancery 343. 

A ſubpena for coſts muſt be ſerved upon the perſon ; for the 
coſts ought to be demanded. Vide Ord. per Cla. Rule 
and Orders of Chancery 95. ide Practical Regiſter in Chat- 


cery 344. But 


CHANCE RT. 
But upon affidavit, that the perſon cannot be found, the court, 


on motion or petition, will order a ſervice upon the clerk in 


Vide Ord. per Cla. Rules and Orders of Chancery 95. Vide 


Praieal Regiſter in Chancery 344. | 

If defendant, nor his clerk in court, nor any attending at his 
fice can be found, the court may order ſervice of /ubpena to hear 
judgment to be good, on defendant's ſolicitor *tho' he knows not 
"here defendant is, with copy of the order at defendant's laſt 
tbole, Anne T. 1750. 2 Lac 23.] 

Yet tho! the ſervice be not ſufficient for an attachment, it may 
be ſufficient for colts, if the defendant takes notice of it, and the 
plaintiff does not file his bill. Vide Practical Regiſter in Chan- 
2 — ſubpzna does not oblige. Vide Practical Regiſter 
in Ghangery 17. 

And whoever ſerves it, if he knows it, miſbehaves himſelf, and 
an attachment goes againſt him. 

80 he who ſerves a /ubpzna upon a different perſon, unleſs it 
be by miſtake, 


in Chancery 99» 

Or abuſes, or is guilty of a contempt on him who ſerves it. 
Vide Practica! Regiſter in Chancery 99. 

By J. 5 G. 2. c. 25. If any defendant, againſt whom any 
peng or other proceſs ſhall iſſue, do not cauſe his appearance 
to be entered according to the rules of the court, on afhdavit to 
the ſatisſaction of the court, that ſuch defendant is beyond ſea, 
or that on enquiry at the uſual place of his abode, he could not 
be found, ſo as to be ſerved with ſuch proceſs; and that there is 
juſt ground to ſuſpect that he is gone out of the realm, or has ab- 
ſconded, to avoid being ſerved with the proceſs, the court may 
make an order, directing ſuch defendant to appear at a certain 
day therein named; and a copy of ſuch order ſhall within fourteen 
days after, be inſerted in the London gazette, and publiſhed on 
ſome Sunday immediately after divine ſervice, in the pariſh church 
of the pariſh where the defendant had his uſual abode, within 30 
days next before his abſenting; and a copy of ſuch order ſhall 
vithin the ſame time be poſted up in ſome public place at the 
dal exchange, in London, if the order be made in the chancery, 
ichequer, or dutchy-chamber of Lancafter, at Weſtminſter ; if 
in any of the courts of equity of the counties palatine of Chefter, 
Lancgffer, and Durham, or of the great ſeſſions in Wales, then 


f the court in which ſuch order is made, and neareſt to the place 
where the defendant makes his uſual abode as aforeſaid, ſuch 
Jace of abode being alſo within the juriſdiction of the ſaid court: 
And if the defendant do not appear within the time limited, or 
nthin ſuch further time as the court ſhall appoint, then on proof 
df ſuch publication, the court being ſatisfied of the truth of it, 
may order the plaintiff's bill to be taken pro confeſs, and make 
hich decree as may be thought juſt; and iſſue proceſs to compel 


OIMe 


Or miſbehaves himſelf in the ſervice. Vide Practical Regiſter 


t ſome public place in ſome market town within the juriſdiction * 
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performance, either by immediate ſequeſtration of the rea] and 
perſonal eſtate of the party ſo abſenting, if any ſuch can be f 
or ſuch part as may be ſufficient to ſatisfy the demand of the plain 
tiff; or by cauſing poſſeſſion to be delivered to the plaintif c 
otherwiſe, as the nature of the caſe ſhall require : And the Fas 
may likewiſe order the plaintiff to be paid his demand out of di. 
eſtate ſo ſequeſtered, according to the true intent and meaning a 
ſuch decree, the plaintiff giving ſeeurity to abide ſuch orde 
touching the reſtitution of ſuch eſtate or effects, as the court ſhal 
think proper to make concerning the ſame, on defendant' aps 
pearance, to defend the ſuit, and paying- ſuch coſts to the 
plaintiff as the court ſhall order ; but if the plaintiff refuſe to pire 
ſuch ſecurity, the court ſhall order the eſtate ſequeſtered, « 
whereof poſſeſſion ſhall be decreed to be delivered, to remain un. 
der the direction of the court, either by appointing a receiver, « 
otherwiſe, till the appearance of the defendant, or until ſuch q. 
der ſhall be made as the court ſhall think juſt. /. 1. 
Provided that if any decree be made in purſuance of this a0, 
againſt any perſon out of the realm, or abſconding at the time 
ſuch decree is pronounced, who within ſeven years after ſhall re. 
turn or become publicly viſible, he ſhall be ſerved with a copy d 
the decree, within a reaſonable time after his return or public ap 
pearance ſhall be known to the plaintiff; and if within ſeven yer 
after the making of ſuch decree, defendant die before his retum 
or public appearance, or ſhall die in cuſtody before being ſerie 
with a copy of the decree, then his heir, in caſe of real eſtate { 
queſtered, or poſſeſſion of it delivered, if ſuch heir may be found 
or if the heir be feme covert, infant, or non compos mentis, the hu. 
band, guardian, or committee of ſuch heir, reſpectively; or in 
caſe of ſequeſtration or poſſeſhon delivered of perſonal eſtate, then 
the executor, &c. ſhall be ſerved with a copy of the decree within 
a reaſonable time after it ſhall be known to the plaintiff, that the 
defendant is dead, and who his heir, Oc. is. /. 4.* 
Provided that if any perſon ſerved with a copy of ſuch de. 
cree, do not within fix months after appear and petition to hare 
the cauſe reheard, the decree ſhall ſtand abſolutely com 
firmed, as againſt every one claiming under the defend 
alt: /o 5. h 
Provided that any one ſerved, ſhall within fix months after 
ſervice, or not being ſerved, ſhall within ſeven years after the d. 
cree, appear and petition to be heard, and pay down, or give it 
curity for paying ſuch coſts as the court ſhall think reaſonable 
ſuch perſon, or his reſpective repreſentatives ſhall be admitted u 
anſwer; and all proceedings ſhall be had, as if no fo 
mer decree or proceedings had been had in the ſame caule. 
G6. | 
2 But defendant, Cc. not appearing within ſeven years, av 
complying with the proviſions of the act, ſhall be abſolute 
barred. / 7.* | 
*Provided that no proceedings ſhall be warranted by this a& 
unleſs it appear by affidavit, before the making of the 2 
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the defendant had been in England, within two years next before 
the al pe na iſſued againſt him. 7. 8. 8 

Nor in any court of equity, of limited juriſdiction, unleſs be- 
ſore the making of the decree, it appear to the ſatisfaction of the 
court, by affidavit, that defendant had reſided within ſuch limited 
juriſdiction, within one year next before the /bpena iſſued againſt 
22 of the defendant is in a diſtant priſon, and does not ap- 

ar, the court will not order the bill to be taken, pro confeſſo, for 
want of an appearance, without a habeas corpus, though it be ſug- 
fied, that the demand is ſo ſmall, that it will not bear the ex- 
pence of bringing him up. 3 Athyns 690.“ 

Where the bill has been ordered to be taken pro confeſſp, mere- 
ly putting in an anſwer, is not ſufficient to ſet aſide the order. 
> Brewn Ch. Rep. 279.“ 

if the miniſter of a pariſh prevent an order for de- 
ſendant's appearance, being publiſhed purſuant to 5 G. 2. 
„ 25, he may be indifted. Burton v. Mattons, M. 1740. 
2 A 114+] ' 

If the plaintiff do not proceed in the cauſe for a year, he ought 
to have another ſubpena ad faciendum attornatum. 1 Ver. 1 72. 
Vide Practical Regiſter in Chancery 350. 

A ſubpena iſſues for various cauſes; as, ad reſpondendum. Vide 
the form. Weſt. Chan. Scct. 21. Vide Practical Regiſter in Chan- 
1 . 

2% ufifcandum at the aſſizes, or upon a commiſſion, 
G. Weſt. S. 34, 42, 49, Sc. Vide Practical Regiſter in Chan- 
my 347. 

0 coſts. Mas. . 21. Vide Practical Regiſter in Chancery 344. 
Vide Rules and Orders of Chancery 95. 

For the delivering or producing of evidences or other writings. 
Wift. S. 44, . Vide Practical Regiſter in Chancery 346. 

Ad rejungendum, or ad audiendum judicium. Vide Practical Re- 
pier in Chancery 346, 349. Vide Rules and Orders of Chance- 
19445- Lide Weſt. S. 30, 37. 

The penalty of 100 J. in the /ubpena mentioned, is only in ter- 
wm, and ſhall not be levied, tho the defendant does not appear. 


10 H. 7. 4, 5. 


D. 2.) Letter to a Peer. 


If the defendant be a peer, a /ubpz#na does not go, but a letter 
rom the chancellor, requiring him to take a copy of the bill, and 
0 anſwer at ſuch a day. Weſt. S. 21. 2 Vent. 342. Vide Prac- 
fin Regiſter in Chancery 341. 

It gives the party ſuing it out, priority of ſuit, Price v. Ld. 
onng/by, H. 1722. Bunb. 124.] . 

But if he does not anſwer upon the letter, then a 
na ſhall iſſue. 2 Vent. 342. Vide Praftical Regiſter in 


Lbancery 341, bs 
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If he do not appear upon the ſubpœna, then an order ſhall he 
awarded to ſhew cauſe why a ſequeſtration ſhould not * 


2 Vent. 342. | 

And if no cauſe be ſhewn, a ſequeſtration goes. 2 Vent. 14: 

So by the ff. 12 & 13 V. 3. 3. Proceſs againſt a _—_ 
member, Ge. during time of privilege, ſhall be by letter, or jy 
ena, as uſual, and on leaving a copy of the bill at the defendun; 
houſe, or laſt place of abode, if he do not appear or anſye 
or perform not the order, decree, &c, a ſequeſtration 
real and perſonal eſtate ſhall go, as in caſe of 2 pen 
before. | 

But no proceſs for a contempt ſhall iſſue againſt a peer, 
2 Vent. 342. 

And therefore an attachment does not go. Seid. 6 Rol. 151, 


(D. 3.) Attachment. 


If the defendant does not appear at the return of the ſujen, 
and the bill be filed, the plaintiff, upon an affidavit, poſitive a, 
certain of the time and place of ſervice, and of the time of te 
return, ſhall have an attachment. Yide Practical Regiſter in Chu: 


cery 20. 
"If the affidevit be filed before the return of the attachment, i 
is ſufficient. 1 Per. 172. 

But an attachment ſhall not be prayed till the day after col 
day. Vide Practical Regiſter in Chancery 8. 

And the affidavit ought to ſhew, that the ſervice, being withi 
London, or twenty miles diſtance, was above four days paſt e- 
cluſive. Vide Practical Regiſter in Chancery 20. | 

If beyond twenty miles diſtance, that it was above eight di 
Vide Practical Regiſter in Chancery 20. 

And that he ſerved the /ubpzna, or ſaw the ſervice of it. Ji 
Practical Regiſter in Chancery 342. 

Or that the defendant confeſſed himſelf to have been ſenel, 
Vide Practical Regiſter in Chancery 342. 

[In all caſes of commitment, there muſt be an afhdavit d 
ſervice ; a recital in an order for time obtained by the offender 
is not ſufficient. JW hithed v. Thiftlethwaite, H. 1747. 3 4 
kyns 619.] 

By an order in the excheguer, an attachment goes, if the d. 
fendant does not appear the next day after ſervice, where tic 
proceſs is returnable immediate, upon the ſecond day after, if . 
turnable at a day certain, and upon the fourth day after, if ua 
a common return, Vide Rules and Orders in ol Exchequer 1. 
Rule 4. oe 

If the huſband appears, and not his wife, an attachment gu 
againſt both. Vide Prafical Regiſter in Chancery 18. 343. 

The attachment requires the defendant to anſwer for the con. 
tempt, as well as to the matters objected, V. Weſt. S. 22, I's 
Practical Regiſter in Chancery 20. * 
| 3 
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And it lies ſor any contempt; as, for not anſwering, or for 
anſuering inſufficiently. — 8 

(if a huſband, by menaces prevails with his wife to put in an 
.nſywer contrary to her belief, it is a contempt. Ex parte Halſam, 
T. 1740. 2 Athyns 50.] 

On an inſufficient further anſwer, you take up your proceſs 
of contempt, juſt where you left off. Child v. Brabſon, MH. 1750. 
: — to obey an order or decree. ” 

[If a defendant attends the hearing of a cauſe, and is preſent 
when the decree is pronounced, and does any act in contraven- 
tion to it, he is guilty of contempt, and ſhall be puniſhed for it, 
tho' the decree is not drawn up. Skip v. Harwoed, T. 1747. 
3 Athyns 5 64.] os 3 1 

[Diſobedience to an injunction is a contempt, tho' it is not 
ſealed, Anon. T. 1747. 3 Athyns 567.] 

For abuſive uſage or words, of the proceſs, or officers of the 
court. 

If upon a copy ſerved, and the writ ſhewn, the perſon ſpeaks 
with contempt, before he knows the contents, or from what 
court it iſſued, it will be a contempt. R. Mod. Ca. 43. 

For the revocation of a ſubmiſſion to an award made in court 
by conſent. 1 Ca. Ch. 185. 

For not 3 an award made upon a reference by rule 
A court. 22 Arbitrament, (D. 1.) 

And where the contempt is by abuſive words againſt the 

proceſs of the court, an attachment goes without an hearing. 
; Cal. 84. 
If the contempt be confeſſed or proved, it ſhall be referred to 
the maſter to tax the coſts of the proſecutor ; and the party of- 
fending ſhall be committed till he pays them, and gives fatisfac- 
tion to the court for the miſdemeanor. Rules and Orders in the 
Exchequer 16. Rule 40. 

But if the maſter be in doubt what report to make, he 
may be afterwards examined upon interrogatories. Per Cur, P. 
2 Anne. 

if the contempt be by abuſive actions, the offender ſhall be 
committed upon an affidavit, without other examination. Ord. 
er Cla, Rules and Orders of Chancery 116. 

As by beating, &c. the perſon who ſerves the proceſs. Ord. 

fer Cla. Rules and Orders of Chancery 116.— So in the exchequer. 
Rules and Orders in Exchequer 16. Rule 40. 
If by contemptuous words, he ſhall be committed upon two 
afidavits, without other examination. Ord. per Cla. Rules and 
Orders of Chancery 116.—80 in the Exchequer. Rules and Orders 
in Exchequer 16. Rule 40. 

And one affidavit is ſufficient to have an attachment, upon 
which he ſhall be diſcharged, if there be no more proof, and the 
contempt be denied; but he ſhall not have his coſts in reſpect of 
tis idauit. Ord. per Cl. Rules. and Orders of Chancery 1 16. 
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o in the Exchequer. Rules and Orders in Exchequy , 0 
Rule 40. 

{There muſt be the oaths of two perſons of contemptugy 
words, or beating a perſon ſerving proceſs, for the court to — 
commitment; on the oath of one, they will only make order ty 
ſhew cauſe. Anon. T. 1745. 4 Athyns 219. 

In B. R. Interrogatories ſhall be exhibited in four days, or e 
party ſhall be diſcharged. Mod. Ca. 73. 

If the contempt be apparent, he ſhall anſwer in cuſtody, 1 
Ca. 73. 

Otherwiſe, upon a recognizance. Mod. Ca. 73. 

And if he denies upon the interrogatories, he ſhall h 
diſcharged, though he may be indicted for perjury, J 
Ca. 73. | 

If the defendant be taken for a contempt, he ſhall aper 
de die in diem in the regiſter's office to be examined upon in. 
terrogatories. Vide poſt, (D. 6.) Vide Practical Regiſter in Clu 
cery 101. 

And this upon motion is referred to a maſter ; but it; 
uſually done by the examiner. Vide Practical Regiſter in Gu. 
cery 102, 3. 

If the defendant comes in gratis, he ſhall give notice of his 
pearance to the clerk on the other fide, Vide Practical Regifer i 

Chancery 103. 
And if interrogatories are not framed within eight days, he ſhall 
be diſcharged, with coſts to be taxed by a maſter. 

So if, being examined, there ſhall be no reference of the eu 
mination, nor commiſſion taken on the other ſide, nor witneſs 
examined for proof of the contempt, within a month. Vide Pm. 
zical Regiſter in Chancery 103. 

If the interrogatories go to matter not contained in the affideni, 
or order, the defendant may demur, or refuſe to anſwer to them, 
Ord. per Cla. Rules and Orders of Chancery 114. 

And if the contempt be not proved, the defendant ſhall be di. 
charged upon motion, with coſts, | 

the contempt be by abuſive words, &c. he may be committed 
directly. 
C'Chancery has no cognizance of a libel, unleſs it » 


a contempt of the court. Read v. Huggonſon, M. 154 


2 Athyns 469.) 

Initial letters, or even figured names, if the meaning be app 
rent, will not protect a libeller. Bid. | 

It is no excuſe for a printer to ſay, he had no knowledge of tix 
contents of a fibel. Did. | | 

If the printer diſcovers the perſon who brought the libel to hin, 
it is a mitigation of his offence. Bid. | 

There are three ſorts of contempt ; ſcandalizing the court i- 
ſelf, abuſing parties concerned in cauſes here, and prejudicing 
mankind before the cauſe is heard; thus printing a brief befor 
the cauſe was beard, was deemed a contempt in capt. 2 


CHANCE RT. 
eaſe, 28 prejudicing the world with regard to the merits. 


ae was ordered to be committed, and Huggon/on, already a 
to be taken into cloſe cuſtody, for printing reflections on 


| upon in the cauſe of Reach v. Hall, tho' they ſpoke of the 
court with reſpett. Ibid. 


If the printer of a news-paper inſerts a paragraph, tending to 
-cnofſeſs the minds of people, as to the proceedings in this court, 
* will commit him for contempt. Anon. Caſe of Mrs. Farley, 
Printer of Briffol Journal, for an advertiſement relating to Sir 
Ribert Cann's anſwer, T. 1754. 2 Vezey 520.] 

On ſubmiſſion, payment of coſts, and confeſſing the author, 
the court will diſcharge him. Bid.) | 
[Printing an order of court, appointing a receiver, and reciting 
e material facts in the cauſe, and diftributing it among the te- 
nants, merely to prevent their paying their rents improper- 
Ir, till a receiver was appointed, is not a contempt, but not 
i practice to be approved. Baker v. Hart, M. 1742. 2 At- 
n 488, : 

5 f - A appearance, he departs without examination, upon 
otion and certificate of the departure, and of the interrogatories. 
Wer and Orders of Chancery 113. ide Practical Regiſter in 


hancery 103. 
80, if he be found in contempt. Ord. per Cla. Rules and 


Drders of Chancery 113. 

The regiſter ſhall give the certificate of the departure; the 
runiner, that interrogatories are exhibited. Vide Rules and Or- 
bers of Chancery-113. Vide Practical Regiſter in Chancery 103. 

And he ſhall not be diſcharged, until he performs the order and 
pays the coſts 3 and tho' he be cleared, he ſhall not have coſts, 
d. per Cla. Rules and Orders of Chancery 113. Vide Practical 
epiffer in Chancery 204. 

The maſter, upon the reference of the examination, or proof 
If the contempt before him, ſhall certify, without more, the coſts 
o be paid of either party. Ord. per Cla. Rules and Orders of 
uncery 115. Vide Practical Regiſter in Chancery 106. 

If the contempt be denied, or be not apparent upon the exa- 
nination, the proſecutor ſhall have a commiſſion of courſe z but 
e defendant ſhall have one commiſſioner, and croſs examine the 
imeſſes. Ord. per Ca. Rules and Orders of Chancery 114. 
ide Practical Regiſter in Chancery 104. | 
But he cannot examine the witnefles, but by leave of the court 
pon ſpecial points, which the plaintiff may croſs examine. 
rd, per Ca. Rules and Orders of Chancery 114. Vide Practical 
ier in Chancery tog. | 

ln great contempts the court will give leave to examine wit- 
tefles, to falſify the parties examination, and to the party to 
umine witneſſes to fortify his denial of the contempt. Wilkins 
Zan, M. 1727. Bunb. 244. ] ˖ 

If the contemptors are aged, ſervants, &c, a commiſſion ſhall 
o into the country, at the charge of him who prays it, to 
executed when, and where the fix clerk, not in the cauſe, 

upon 


223 


— 
„„ 


* * . . ” 138 . 
———_—_— a YE ESO ILL 


— EI 


WW. % > — - 
* * 


* — 


6 
1 


— — 


MET 
1 — — 2 — * = * = IA 
UNECE Ia #2 Het yah at. ot 


* 
— n 


22 4 > 


© P — 
LEY , r \ Ro \ 
g — — —ẽpx K — — i x58 
- o 


1 


* 
* — 
4 LR) 2 


r 


— — 
— — — x — — — —-—⅜ 


224 


C HAN C E R T. 


upon hearing of the clerks on both ſides, ſhall appoint. 0,4 
Cla. Rules and Orders of Chancery 115. Vide Practical Nile 
og. 

An attachment, and all proceſs for contempt, ſhall be nag 
out into the county where the party is reſident; if he reſides i 
London, it ſhall be directed to the ſheriffs there. Ord. fer CA 
Vide Rules and Orders of Chancery 112. Vide Practical Regie i 
Chancery 111. : | 

Whoever ſues any proceſs for a contempt, ought to 
the execution of it; otherwiſe he ſhall loſe the benefit of it, 1 
pay coſts. Ord. per Cla. Rules and Orders of Chancery, 112, 1; , 
Vide Practical Regiſter in Chancery 112. 

The court will diſcharge an attachment or other proceſ; 
contempt, when it ifſues irregularly, with coſts to be taxed by ti 
fix clerks, without motion. Ord. per Cla. Rules and Ord; ; 
Chancery 112, 113. Vide Practical Regiſter in Chancery 111, 

But the defendant ought to pay the coſts of the proceſs, whig 
iſſued regularly, firſt. Ord. per Cla. Rules and Orden 1 
Chancery 112. Vide Practical Regiſter in Chancery 111. 

If the ſheriff do not return the attachment, a day ſhall be gie 
for it. Vide Practical Regiſter in Chancery 110, 111, 334. 

And, if he do not make a return on ſuch day, he fl 
be amerced. Vide Practical Regiſter in Chancery 110, 111, 114, 

So, if he make a falſe return. Vide Practical Regifer i 
Chancery 334. 

So, in the exchequer, he ſhall be amerced 40 5. if he d 
not return it by the ſealing day, upon a rule given the ll 
day of the term. Rules and Orders in Exchequer 17. Rule, 

So, if a ſheriff or ynder-ſheriff be ſerved with a copy of a 
order under the ſeal bf the court; upon affidavit thereof, and 
a warrant from a baron, he ſhall be in contempt. Rulz al 
Orders in Exchequer 17. Rule 44. | 

The plaintiff pays 2s. 10 d. for the attachment; to th 
ſheriff 2.5. 4 d. and for the return 4 d. 

If the king dies after the arreſt upon an attachment, and the 
the ſheriff returns cepi corpus, it will be well, and the ſubſequent 
proceſs upon it regular. 1 Ver. 400. 

If the ſheriff returns cepi corpus, a meſſenger ſhall be (nt 
for the defendant. 1 Yer. 116, 154, 344, 400. 

But this is a new officer ſubordinate to the ſerjeant at ams 
1 Jer. 344. 

And the proper courſe, after a cepi corpus returned, is a ms 
tion, that the defendant enter his appearance and be examine 
within four days, otherwiſe that he may ſtand committed; i 
after a cepi corpus, no other proceſs of contempt iſſues. 1 Ver. 346 

If, after an arreſt upon an attachment, and a copi wi 
returned, the defendant eſcapes out of the kingdom, a ferjeat 
at arms ſhall be granted, and, upon return, a ſequeſtratid 
1 Ver. 344. 

If the defendant appears, being perſonally ſerved, upon be 
attachment, and files his anſwer, or demurrer, the * 
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ſhall be diſcharged of courſe, on payment of 20-5, coſts, or 
tender and refuſal. Ord. per Cla. But ſaid, that he ſhall not 


and Orders of Chancery 113. Vide Praflical Regifter in Chan- 


(ery I 12. 


Upon payment of 10 5. if the /ubpzna was not ſerved upon 
ſon. 

> F defendant is in cuſtody for want of anſwer, anſwers, is 

Fiſcharged, anſwer reported inſufficient, taken again, anſwers 

gain; ſhall be diſcharged on payment of coſts of contempt, 

vithout ſtaying in cultody till the maſter reports whether the 

anſwer is ſufficient or not. Child v. Brabſon, M. 1750. 2 Vexey.] 

And if the plaintiff ſues other proceſs, after tender of the 
coſts, the defendant ſhall be diſcharged with coſts. Ord. per Cla. 
Rules and Orders of Chancery 113. Vide Praftical Regiſter in 
Chancery 112. 

If the contempt be pardoned, the defendant may appear and 
proceed, as if there had been no proceſs. Ca. Ch. 238. 

If the defendant be taken on the attachment, he ſhall be 
hailed. Vide Practical Regiſter in Chancery 110, 

[lf the ſheriff takes bail-bond for the appearance of a perſon in 
cuttody on attachment, and delivers it to plaintiff, this is good 
cauſe on a rule why he does not bring-in the body: and plaintiff 
may have a meſſenger into any county where the perſon is. 
frm. H. 1742. 2 Athyns 507. ] 

And the attachment may be ſuperſeded. 
Or, if it be irregularly obtained, it ſhall be diſcharged upon 
motion, | 

If a ſolicitor has been negligent in managing his client's 
ulineſs, the court may grant an attachment againſt him. Floyde 
N. Magie, T. 1747. 3 Athyns 568.] 


(D. 4.) Attachment with Proclamation. 


If the defendant be not taken, or does not appear upon the 
attachment, the plaintiff thall have an attachment with procla- 
mation, Vide Practical Regiſter in Chancery 101, 296. ; 
The charge to the office is 2 4. 10 d. To the ſheriff 25. 4 d. 
For the return 4 d. 
So, by order in the excheguer, if the defendant does not appear 
pon the return of the attachment. Yide Rules and Orders in 
xchequer 2. Rule 5. | : 

If the defendant be arreſted upon a proclamation, a com- 
aiſhon of rebellion, or by a ſerjeant at arms, where the firſt pro- 
els was not duly executed, the plaintiff ſhall pay coſts. Per 
Urder 75 Car. 1. 1 Ch. R. 57. Vide Rules and Orders of 
bancery 12, Vide Practical Regiſter in Chancery 112. 

If the defendant appear upon the proclamation, and file his 
nſwer, plea, or demurrer, he ſhall be diſcharged upon payment 
f colts, double to the coſts upon an attachment, without motion 
nd if the plaintiff afterwards proceed he ſhall pay coſts. / 
Vor. II, Q_ If 
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Vide Practical Regiſter in Chancery 95. 


' gifter in Chancery 95. 
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If the defendant be taken, he ſhall be committed to the lee, 
Vide Practical Regiſter in Chancery 101. 


(D. 5.) Commiſſion of Rebellion, 


If the de endant be not taken, or does not appear upon th: WR 
proclamation, the plaintiff ſhall have a commiſſion of rebellicy 
Vide the form, Wy/t S. 24. Vide Praftical Regiſter in Chancery q. 
101,—So by order in the excheguer. Vide Rules and Orders in i. 
Exchequer 2. Rule 5. 19. Rule 51. 

This commiſſion ſhall be directed to the ſheriff. Vide Prags 
Regiſter in Chancery 94. 

Or, to ſpecial commiſſioners named by the plaintif, 7; 
Weſt. S. 23, 4. Vide Practical Regiſter in Chancery gg. 

If the commiſſioners permit the detendant to eſcape, they my 
be committed till they produce him. Vide Practical Regifer i 


If the eſcape be with their conſent, till they pay the dc, 
Vide Pratiical Regiſter in Chancery 95. 
If the defendant be reſcued, the reſcuers may be committed, 


If A. fays that he is the perſon named in the writ or con. 
miſſion againſt B, by which means the commiſſioners take hin, 
an attachment lies againſt him. Semb. Hard, 323. 

But, if the commiſſioners take a wrong perſon, an action lies 
againſt them for the falſe impriſonment. Hard. 323. 

Tho' he acknowledge himſelf to be the perſon. Hard, 321, 

If the commiſſioners take the defendant they may bail him, 
not, at their diſcretion. 1 Ch. R. 261, 2. Vide Practical Re 


If they refuſe bail, they ought to bring him up to the coun 
directly, without delay. 1 Ch. R. 262. Vide Practical Ragin 
in Chancery 95. 

[On the common proceſs of the court, the commiſſioner 
ought to take bond for detendant's appearance, but on attack 
ment for contempt they ought not, but to have the body in cou 
at the return. Jones v. Clement in [”. M. 1719. Bunk.) 
And a bailiff, who acted contrary, was committed for the cot- 
tempt, and paid coſts to the defendant. 1 Ch. R. 262. 

If the defendant be taken upon a commiſſion of rebellion 
which iſſued regularly, the defendant ſhall have coſts. 1 Ver. 269 

But, if an action at law be brought, an injunction goes; fh 
t ought to be examined in chancery. R. 1 Ver. 269. 


(D. 6.) Serjeant at Arms. 


If the defendant be not taken upon the commiſſion, a ſerjeat! 
at arms ſhall be ſent for him. Vide Practical Regiſter in Chats 
cery 101, 3 32: 

By an order in the excheguer, if the defendant does not appes 
upon the return of the commiſſion of rebellion, there {hal be 


ſuch 
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roceedings, as the court upon motion ſhall direct. 
- a _ in — 2. Rule 5. 

If he appears, all coſts for the contempt ſhall be paid, before 
er proceeding on his part ſhall be allowed; as to f. fot 
every perſon named in the attachment, for every one in the pro- 
clamation 20 J. for every one in the commiſſion of rebellion 
al, 13 5: 44. Vide Rules and Orders in Exchequer 2. Rule 5. 19. 

ls 

75 all coſts ſhall be paid in court by the plaintiff or de- 
ſendant, or their reſpective attorney, before appearance or an- 
fwer, Vide Ruies and Orders in Exchequer 3. Rule 5. 

If the ſheriff returns cepi, and the defendant is not brought 
- "to court, upon a rule of four days, upon motion a meſſenger 
(all be ſent for the defendant. Yide Rules and Orders in Ex- 
bequer 3. Rule $o | 

by an order in the exchequer, upon proceſs of contempt in 
mdn or Middleſex, there ſhall be fix days between the e and 
e return; in other counties within ſixty miles, ten days; in all 
others, fifteen days, if the court does not direct proceſs return- 
able immediate. Vide Rules and Orders in Exchequer 3. Rule 5. 

[f there be a debate, whether the proceſs for the contempt was 
ed, there may be a commiſſion for the examining it. 2 Ca. 
b. 100. 

If the defendant appears and pays coſts for his contempt, and 
afterwards is again in contempt for not making a ſufficient an- 
wer, the 3 of contempt continues againſt him; but when 
te pays for all contempts, there ſhall be a deduction of ſo much 
le paid upon the former contempts. Vide Rules and Orders in 
xchequer 7. Rule 16. 

Proceſs of contempt continues, and does not begin again de 
10. Per Rule of North. Ca. Ch. 238. 

If the defendant be in cuſtody for his contempt he ſhall be 
drought to the court upon a habeas corpus, and charged with the 
jill; if he does not then anſwer, he ſhall be a ſecond time 
ought to the court by habeas corpus, and charged with the bill, 
r by rule of court; and if {till he does not anſwer, the bill ſhall 
taken pro confeſſos Vide Rules and Orders in Exchequer 8. 
we 18, 

"By ſtat 5 G. 2. c. 25. /. 2. if any defendant be brought into 
burt, by writ of habeas corpus, or other proceſs iſſuing out of any 
hurt of equity, and refuſe or neglect to enter his appearance, 
cording to the rules of the court, or to appoint a clerk in court, 
attorney of ſuch court to act in his behalf, the court may a 
joint a clerk in court, or an attorney to enter his appearance for 
im, and ſuch proceedings may be had in the cauſe, as if the 
arty had actually appeared.“ 

Provided, that if a decree be made againſt ſuch defendant 
ao ſhall be in cuſtody, or forth-coming, ſo that he may be 

ed with a copy of ſuch decree, then he ſhall be ſerved with a 
bpy thereof before any proceſs ſhall be taken out to compel the 
ormance thereof, /. 3.“ 
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If a perſon in contempt be put to anſwer upon interrogatoris 
to excuſe his contempt, he ſhall be committed to the Flew 
unleſs he gives a recognizance in 100/. or more (if the c. 


requires it) to appear de die in diem to be examined, and not to 4. 


part without licenſe of the court. Rules and Orders in Jy, 
quer 15. Rule 38. 

If upon examination he denies the contempt, or it does net x. 
pear 3 if the court, upon motion, be informed of a fact that Gn 
demonſtrate it, the proſecutor may examine witneſſes to it, ; 
court, or by commiſſion, upon notice to the defendant or his 1 
torney, who may croſs examine them. Rules and Order; in Er. 
chequer 15, Rule 38. 

If there be ſuch a commiſſion, the defendant ſhall have x 4y 
to appear *till the return; and if it be not returned with 
a week, after the day for the appearance he ſhall be difmiley 
with coſts, and his recognizance ſhall be vacated, Rule an 
Orders in Exchequer 15. Rule 39. 

If the proſecutor does not exhibit interrogatories within fo 
days after appearance, the defendant ſhall be diſmiſſed with cc, 
Rules and Orders in Exchequer 15, Rule 38. 

If proceſs of contempt be not executed, it will abate by th 
death of the king, and the plaintiff ſhall begin de nov. 1 Ver. 3% 
Vide Abatement, H. 38.“ 


(D. 7.) Sequeſtration. Fide paſi, (Y. 4.) 


If the ſerjeant at arms cannot take the defendant, or if | 
eicapes and perſiſts in his contempt, a ſequeſtration ſhall l 
awarded for the lands or goods of the defendant at the time d 
his contempt. Vide Practical Regiſter in Chancery 101, 329, 

A ſequeſtration is the neceſſary proceſs of the court, (a 
Cb. 93. Though introduced by Lord Bacon. 1 Ver. 421. 

And may be awarded againſt the lands and goods of tt 
defendant, Ca. Ch. 92. 

But it ſhall not be. granted upon petition, Ord. pr C. 
Rules and Orders of Chancery 123. 

[S-queſtrators, for want of appearance, after ſeizure of ſn 
goods, ought to apply to court for further directions for ſeizur: 
ſequeſtrators, for want of anſwer, have no power to ſell a 
even to remove goods; and if they do, an attachment may g 
againſt them. Deſbrow v. Crommie, M. 1729. Bunb. 272. 

If, before the ſequeſtration awarded, the defendant have co 
veyed his land by covin, the ſequeſtration ſhall be award 
againſt the defendant and his aſſigns. 2 Ca. Ch. 44. 

And the perſon to whom the land is aſſigned, may be tun 
upon the ſequeſtration. 2 Ca. Ch, 44. 

So, if land be ſettled, with a power of revocation, it wil l 
ſubj-& to the ſequeſtration. 1 Ca. Ch, 242. 

Tho' the decree was for payment of money, not for land, and 
the ſequeſtration was for land at the time of the decree. C 


At 
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A ſequeſtration binds from the time of awarding it, not of the 
execution only. 1 Fer. 58. f 

If the ſuit be for land, a ſequeſtration ſhall be granted, and 
alſo an injunction for the profits, directed to the ſheriff, or other 
commiſſioners ſpecially appointed. Vide Practical Regiſter in 

2 

kar the ſuit was againſt a corporation for a debt due in 
their corporate capacity, (and againſt particular perſons of the 
{ame corporation, againſt whom, upon demurrer, the bill was 
4iſmiſed,) and the corporation did not appear; upon an appeal 
to the lords in parliament from the decree for the diſmiſſion and 
the anſwer, plea and demurrer of the particular perſons, (but 
the corporation, tho ſummoned, did not appear) the lords or- 
dered, that the bill, as to the corporation, ſhould not be diſ- 
miſſed, that the court of chancery ſhould award the uſual proceſs, 
and, if needful, a diſringas, which ſhould be ſerved one month 
before the return, and if the corporation did not appear, or did 
not anſwer, that the bill ſhould be taken pro confeſſo, and the 
court of chancery ſhould make a decree accordingly. Ca. Ch. 
206. Vide 1 Ver. 121, 122. 

[A defendant, priſoner in the country, for want of appear- 
ance to 2 bill of revivor, cannot on his own motion have the bill 
taken pro confeſe againſt him, but plaintiff muſt purſue th- ©:irec- 
tions of 5 G. 2. c. 25. Auen. MH. 1748. 3 Atkyns 690. ] 

If again, the defendant appears, and afterwards does not 
anſwer, and all proceſs of contempt goes; the bill ſhall be taken 
pro confeſs, and a decree accordingly. R. 2 Ca. Ch. 173, 237. 
Jide 1 Ver. 247. 

[if there is a ſequeſtration i, againſt a member of parlia- 
ment for want of anſwer, and before it is made abſolute, anſwer 
comes in, and is excepted to, the court will enlarge him till it 
appears, whether anſwer is ſufficient or not; or elſe will grant 
new ſequeſtration . Butler v. Raſhfield, T. 175 1. 3 Atkyns 
74%] 

[lf the bill be taken pro confeſs for want of an anſwer after ap- 
pearance, the decree ſhall be nf. Semb. ſed 2, Howell v. Lord 
Conning ſby, M. 1726. Bunb. 219.] 

If defendant is brought up three times, and does not put in 
any anſwer, and the bill is thereupon taken pro confeſs, he ſhall 
not be permitted afterwards to put in an anſwer. Hughes v. 
Owen, P. 1731. Bunb. 299. 2, How this agrees with Howell 
v. Ld. Gning ſby, ſupra. ] 

If proceſs goes againſt one defendant to a ſequeſtration, the 
plaintiff ſhall afterwards proceed againſt the others, tho? jointly 
concerned, without him who was ſued to a ſequeſtration, as 
when one defendant is outlawed at common law. 2 Ca. Ch. 139. 
(If one defendant is out of the kingdom, it is in vain to take 
out proceſs, and it is the ſame thing as if proceſs had been taken 
out for want of appearance, and carricd on to a ſequeſtration. 
Darwent v. Walton, H. 1742. 2 Atkyns 510.] 
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(D. 8.) 
The force 
of it. 


ings of B. R. Vide 37 H. 6. 13, 14. 
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If after a ſequeſtration the goods are embeziled by a tre 
he ſhall be examined for his contempt. 2 Ca. Ch. 82, 

But a decree in chancery does not bind the right of the ln 
but only the perſon, if he does not obey it. 1 Rel. 371, l. 2 
4 Infl. 84. \ 

430 if the bill be againſt huſband and wife, and the wife 
pears without the privity of the huſband, the bill ſhall not be tal 
pro confeſſo. 1 Ver. 247. 

And therefore, the court cannot impoſe a fine ſor non pe. 
formance of a decree. R. 4 IH. 84. 

Nor decree damages for not delivering poſſeſſion, R. 3 py 

4. 
s Yet there may be a decree for quicting the poſſeſſion, 2 

Bul. 34. 

: So a Leske in meſne proceſs determines by the death g 
the party. 1 Ver. 58.—If it be for a perſonal duty, 1 7, 
166, —Otherwiſe, if it be after a decree. 1 Ver. 58. [Hm 
kins v. Crock, M. 1747. 3 Athyns 594.) 

So a ſequeſtration upon a bill, for a perſonal duty, does ny 
avoid the dower of the wife, tho' the ſequeſtration was beſen 
marriage. R. 1 Ver. 118. 

So ſequeſtrators upon meſne proceſs account for the prof 
and retain only for ſatisfaction of the contempt. 1 Ver. 247, 8, 

[If a defendant ſtands out to a ſequeſtration for want of a 
ſwer, and the bill is taken pro confeſs, and a decree ad computn- 
dum, the court will not diſcharge the ſequeſtration on paying ca. 
of the contempt, but keep it on foot as a ſecurity for his appex: 
ing before the maſter. Maynard v. Pomfret, H. 1746. 34 
Eyns 468.] 

[The court will not make an order on a plaintiff to pay hy 
ſequeſtrator's fees, who has made no return of the goods ſequel 
tred, but has delivered them over many years before, and nut 
no demand on plaintiff ſince, Hawkins v. Crack, M. 114, 
3 Atkyns 594. ] 

[If plaintiff calls for account of goods ſequeſtred, the ſequel 
trator may ſet off his fees, whatever length of time has elapſe 
without demand, provided he has made a return from time u 
time, of what he ſeized. 461d. ] 


(D. 8.) Injunction. 
An injunction out of chancery cannot ſuperſede the proceii 


And therefore, the court will give judgment, if it be prayt 
notwithſtanding an injunction. R. 22 Ed. 4. 37. 6. 


And if the injunction be not upon the attorney, he may nen 
it. Dict. 22 Ed. 4. 37. b. exec 
But if a perſon, ſerved with an injunction, afterwards proce Vd 
at common law, it is a contempt to the chancery, and he vill [ 


committed. Semb, 22 Ed. 4. 37. Yet there it was ſaid bend 
Huſſey,- that B. R. would grant a habeas corpus, and diſmils A law 
| 1 
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But now, a court of law will take ſuch notice of an injunc- 
gon that the defendant ſhall have no advantage againſt the plain- 
7 for not proceeding within the time allowed by the rules of 
he court if the delay was occaſioned by the defendant's obtain- 
ing an injunction.“ 

Thus where the defendant moved to ſet aſide an execution 
taken out upon a judgment after a year and day without „cire 
fins to revive the judgment, and it appeared that the execution 
ad been prevented by an injunction out of chancery, the court 
liſcharged the rule with coſts. 2 Bur. 660.* 

It ſhall be ſerved in the ſame manner as a ſubpzna. Vide 
Pratical Regiſter in Chancery 197. 

And if, after ſervice it ſhall be diſobeyed, all proceſs for con- 
tempt iſſues, till the offender be taken and committed upon an 
ofidavit of his diſobedience. Vide Practical Regiſter in Chancery 
217. N 
And when he is taken he ſhall be committed, *till he obey, or 
give ſecurity for his obedience, and ſhall not be heard in the 
principal caſe, until he obey. Vide Practical Regiſter in Chancery 
217, 
| execution be taken out, after an injunCtion, the party ſhall 
mike rellitution for all damage that appears to be done to the 
plaintiff by his afedavit. 1 Fer, 207. 

No one {hall be reſtrained by an injunction, if he be not named. 
But if it be ſerved upon the attorney, Sc. and the defendant 
afterwards proceed himſelf, he will be in contempt. 
And, if a man diſobey an injunction, he will be in contempt, 
tho' it was not regularly obtained, 2 Ca. Ch. 204. 
And, tho' the party would not permit him to have the writ, 
to examine it with the copy ſerved. Semb. 2 Cu. C. 204. 
An injunction may be by pare/, to one preſent in court. Vide 
Practical Regiſter in Chancery 197. 
Or it ſhall be in writing. Vide Practical Regiſter in Chancery 
107. 

[After appearance, an injunction to ſtay (navigating a ſhip) 
"FJ c2nnot be moved but on notice. Aaraſeo v. Boiton, M. 1750. 
"2 /ezey 112. b 

[The court will not grant an injunction after plea pleaded, 
til it be argued, but it will order it to come on immediately, and 
it over-ruled, plaintiff may move at the ſame time for injunction. 


Hunphreys v. Humphreys, M. 1735. 3 P. V. 395.] 
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Chancery will by injunCtions ſtay all proceedings at common (p. 9. 
law. Vide Practical Regiſter in Chancery 196. For ſtaying 
Sometimes it ſtays trial; or, after a verdict, it ſtays judg- dt on 
ment; or after judgment, execution; or if execution hath been law. 
executed, it will ſtay the money in the hands of the ſheriſt. 
Vide Practical Regiſter in Chancery 201, 2. 
(After an injunQtion granted, the court will give leave to de- 
ſendant to examine plaintiff upon interrogatories, in the common 
aw court, or to proceed to trial, or to affirm judgment. Sim- 
mins v. Mullins, A. 1724. Bunb. 182.4 
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Starter, in ſc. # 1722. Bunb. 28.7 
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[If an executor, defendant at lay, after declaration delivered 
files a bill and obtain injunction, plaintiff at law may Proceed, 
and, on plene adminiſiravit pleaded, take judgment de boy; tl. 
tatoris cum acciderint, and then a ſcire facſat, in order to an 
quiry of aſſes. Morrice v. Hauley, M. 1732. 3 P. V. 46, 

[If a bili be brought for relict againit a note for marriage. bt. 
kage, ſupported by aſhdavit, the court will reitrain the defendan 
from ſſig ing or indorſing the note, but will not prevent h 
proceeding at law. Smith v. Aytrvell, T. 1747. 3 Athus 566) 

It ſhall be granted t© ſtop proceedings at common law, if d- 
defendant make any delay; as, if he do not appear upon the 4. 
pena, but an attachment be awarded, an injunction ſhall h 
granted, till anſwer. 

So, if the defendant be beyond the ſea, or abſcond, by whit 
means he cannot be ſerved. Jide Practical Regiſter in Chance 
198. 

9055 if he pray time to make his anſwer. 

Or, take out a dedimus poteſtatem to take his anſwer in the 
country; and the defendant ought to take notice thereof, witho 
ſervice of che injunction, 1 Ver. 25. Vide Practical Regiſter in, 
Chancery 200, ; | 

[If an injunction be diſſolved on the merits, or for war. 
ſhewing cauſe, and plaintiff amend his bill, he ſhall not hae 
another injunction on defendant's having a dedimus to take his 
anſwer, but he may on the merits. Anon, P. 1749. 3 Au 
694. 

So in the exchequer, if there are exceptions to the anſwer, and 
a material exception is diſcovered to the court, upon motion, 
Rules and Orter:e in Exch ur 16. Rule 41. ; 

[Notice of exception's being filed muſt be given two days he. 
fore an injunction will be granted. Lord Carliſle v. Wymondill, 
in ſc. T. 172%. Bunb. 110. 

[An injunction ſhall be diſſolved of courſe, without motion, 
on over-ruling exceptions. Walter v. Ruffell in ſ. M. 1718, 
Bunb. 30. } 

[An injunction ſhall be continued, if deſendant does not fign 
his anſwer. Fer cur. P. 172. Bunb. 251. Sed 2 If plat 
tiff takes a copy. | 

[The court {of exchequer ) will not grant an injunction, becauſe 
the defendant has only demurred. Lamb v. Bowes, T. 1717. 


Plaintiff cannot have an injunction after plea put in, till the 
plea is diſpoſed of, and he may move to have it accelerated 
Anon. M. 1740. 2 Athyns 113.] 

[The court granted an injunction on a dedimus to ſtay pv 
ceedings in the biſhop's court. Abtharp v. Jennings in [e. A 
1718, Bunb. 27.] 

[And in the ſpiritual court at Richmond. Attorney-General ; 


[Where there is any thing in the nature of a truſt, the cout 
will grant injunction to ſay a ſuit in the eccleſiaſtical court for 2 
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legacy, tho they have original juriſdiction therein. Anon. Hil. 
1738, 1 Athyns 491+] 3 5 

If a mean woman of bad character inveigles an infant ward 
of the court to marry her, and is committed for it; tho' ſhe is 
aſteru ards diſcharged, yet, till ſhe has paid the coſts of the con- 
tempt, the is under the juriſdiction of the court, and it will re- 
gran her from proceeding in the ſpiritual court againſt the in- 
{nts guardian for alimony, and againſt the infant for reſtitution 
of conjugal rights and alimony, and will order her to conſent to 
an application to the ſpiritual court, ſor the infant and guardian 
to be abſolved from excommunication on theſe accounts. Hill v. 
Turner, AM. 1737. 1 Alkyns 51 5.3 

And ſuch an injunction ſhall not be reſtrained as to a proſecu- 
tion of an under-ſheriſf for a contempt before. 1 Ver. 25. 

If an injunction be upon a dedi;nus, before declaration, the 
plaintiff cannot declare, and ſhall not proceed againſt bail. Per 
King, 5 ou to 17. 

It atter declaration, he may proceed to judgment, and the ex- 
ecution only is ſtayed. 5 G. 2. 17. Vide 3 P. V. 146, 148. 

An injunction 'till anſwer, if it be not continued within four- 
teen days after anſw er made, and upon a certificate of the regiſ- 
ter, if there be no motion for the continuance of it upon the me- 
rits of the cauſe, or the inſufficiency of the anſwer, the ſame 
term or the firſt ſeal afterwards, thall be diſſolved, without mo- 
tion. 

An injunction ſhall be granted for ſtaying proccedings at law, 
till the hearing of the cauſe, when the action ſued is for an old 
debt. Vide Practical Regiſter in Chancery 198, 202. 

Or, the creditor and debtor are dead for a long time paſſed 
before the action commenced. Vide Practical Regiſter in Chancery 
198. 

If ſome bond creditors proceed at law againſt the heir at law, 
and others bring bill in equity for themſelves and the other cre- 
ditors, and obtain decree for ſale and ſatisfaction, injunction will 
£0 againſt thoſe ſuing at law, if they have not firſt obtained judg- 
ment. Martin v. Martin, H. 1748. 1 Vezey 211.] 

[If a bankrupt, who has acquieſced under commiſſion, brings 
der againſt the aſſignees a year after, the court will grant in- 
junction till hearing. Flower v. Herbert, T. 1751. 2 Vezey 
326. 6 

[If a jointreſs permits her ſon tenant for life in remainder, 
without waſte, to cut timber, and the remainder-man over, 
knows and encourages it, he ſhall afterwards be injoined from 
ſuing for the treble damages and place waſted againſt the join- 
trels, Afton v. Afton, H. 1749. 1 Vezey 396.] 

(If a bill, brought by the principal debtor, to ſtay proceedings 
at law, is diſmiſſed, his bail cannot bring another bill, taking up 
the ſame equity, unleſs for colluſion to charge the bail at law. 
Anm. T. 1755. 2 Vezey 630.] | 

Unjunction lies to ſtay trial in actions by a corporation for 
petty cuſtoms, till anſwer, where the defence at law may ariſe 
out of the anſwer. Anon. T. 1755. 2 Vexey 620.] . 
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So, when the defendant confeſſes that, which ſhews there vn 
no cauſe of action, by his anſwer. Vide Practical Regiſt i, 

Chancery 198. 

Or, any record or writing ſhews it. Vide Practical Regiſtr i 
Chancery 198. | | 

As, if the defendant ſues execution upon a ſtatute, contrary 
to the defeazance. , 

If he ſues a bond, when he was the cauſe of the non-perform. 
ance of the condition. 

If he ſues a bond with a great penalty, where the cauſe of the 
forfeiture was ſmall. p 

If the cauſe of action accrued by fraud. 

If the bond, or judgment was obtained by fraud. 

If the conſideration for the giving of a bond, judgment, E. 
was never performed. 

Injunction granted after bond and judgment obtained in C. 
B. becauſe the money the bond was given for was the conſiderz. 
tion of a contract for ſtock ; this was in order not to put the 
parties to croſs actions. Smith v. Nottingham, in ſc. p. 1727, 
Bunb. 75.] 

[Where the the conſideration of a bond is the ſame as the con. 
fideration of a parol contract for ſtock, tho' the parol contract he 
merged in the bond, yet equity will grant an injunction to ſtay 
proceedings at law on the bond. Awbrey v. Fitzhugh, in f, 
M. 1721. Bunb. 84.] 

If the daughter of the obligee takes part of the money, which 
the obligor was paying; tho' ſhe was the wife of the obligor, but 
parted from her huſband. 1 Ch. R. 68. | 

So, when the defendant commences an action, after the bil 
exhibited, for a thing demanded in the bill. 

So, if there be a ſuit depending in the ſpiritual court for the 
probate of a codieil, by which the obligation ſued is diſcharged. 
R. Har 4 96. 

So there ſhall be an order to ſtay proceedings againſt a defend. 
ant, who is an ambaſſador in the ſervice of the king beyond ſc, 
for a year and day, unleſs he returns ſooner. 2 Ver. 317. 

[The court will continue an injunction in an inſurance cauſe, 
where a commiſhon to examine is gone to America, eſpecially i 
the cafe, in its conſequences, affects the merchants in general, 
Green v. Suafſo, M. 1741. 2 Athyns 229. Chitty v. Selwin, T. 
1742. 2 Athyns 359.] 

If a guardian before paſſing his accounts, bring an action 
againſt the infant for his board, the court will continue the in- 

junction till hearing; for the court will have regard to the main 
tenance allowed, which a jury would not. Anon. H. 1747 

3 AAyn 618.] h | 
But an injunction ſhall not be granted to ſtay proceedings 2 
law upon a bare ſuggeſtion of the plaintiff by his bill. N 

[An affidavit verifying the allegations of the bill may be read, 
to obtain injunction. Bennet v. Laggan, in ſc. H. 1718. Bun b 
350 i 
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Nor ſhall it be granted in the exchequer, but upon motion in 
and good cau ſe. Rules and Orders in Exchequer 16. 


court, 


le 41. 
* Where there is a bill to eſtabhſh a modus, injunction may be 


inted, tho? plaintiff had moved for a prohübition at law, and 
mitted conſultation to go. Blacket v. Finney, T. 10 G. 
| Salmon v. Rake, T. 1733. Bunb. 176.] 

It ſhall not be granted, or diflolved upon a petition. Ord. per 
Ca. Rules and Orders of Chancery 123. Vide Practical Regiſter 
in Chancery 203. 

Where a bill for an injunction is referred for impertinence 
before the time for anſwering is out, the plaintiff ſhall not, at 
the expiration of the time, move for an injunction as of courſe 
for want of an anſwer, but ſhall be in the ſame ſituation as if 
the time for anſwering were not out; in which caſe he muſt 
move for it on affidavit of circumſtances and on notice. 1 Brown 
Ca. Ch. 574.9 | | 

It thall not be granted to ſtay, or remove a ſuit by certiorari, 
till a bond be given that the bill is ſufficient for that purpoſe, 
and it ſhall be proved within 14 days after the writ of injunction 
delivered. Vide Practical Regiſter in Chancery 41. 

And if not done, upon certificate of the negle& by the exami- 
ner, it ſhall be diſmiſſed with coſts, and a procedendo granted. 
Vide Practical Regiſter in Chancery 41, 2. Vide poſt, (2 O. 1.) 

[The court cannot grant an injunction in criminal proſecuti- 
tions, but where parties have ſubmitted their right to the court, 
they may reſtrain them by order from proceeding on an indict- 
ment. Mayor of York v. Pilkington, 1742. 2 Ath. 302.] 

[If A. and B. give a joint bond to C. who dies, leaving D. his 
widow and executrix; A. dies, and D. is indebted on her .own 
account to B. who becomes bankrupt, the court will not grant 
injunction to ſtay his aſhgnees from proceeding againſt D. for 
her ſeparate debt, for there cannot be a ſet-off in this caſe. Bi- 
ſhop v. Church, M. 1748. 3 Atkyns 691.] 

It ſhall not be granted after verdict uſually, without bringing 
the money recovered into court, Vide Practical Regiſter in Chan- 


tery 202. | 
But before verdict, the money is not uſually brought into 


court, 

An injunction after a verdict ſhall be delivered unto the hands 
of the chancellor himſelf, with the order upon which it is iſſued. 
Vide Practical Regiſter in Chancery 197. 

If money is brought into court, in order to have an injunction 
to a ſuit upon a bond, if it afterwards appears, that the greateſt 
part of the bond is paid, the money ſhall be re-delivered, on ſe- 
curity to pay all that is due. Ch. R. 1. | 

It ſhall not be granted to an ejectment, tho? the leſſor had five 
rerdicts againſt his title in other ejectments. Eg. R. 2. 

But though an injunction was refuſed in ſuch a caſe, on the 
pround that dere was no truſt, fraud or accident to give the 

| ; court 
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court an original juriſdiction, it was afterwards — 
appeal to ht . of lords. Prec. in Chan, 3 5 

["Cho' a mortgagee ſuing for a forecloſure is not thereby 
cluded from bringing an ejectment at the ſame time, yet, it the 
account is entangled with an account of the perſonal eſtate, and 
the mortgagor will give fecurity to redeem, the court will pran 
injunction to ſtay proceeding on the ejectment. Booth v. By; 
7 1742. 2 Atk. 343.] i 

[The court will not grant an injunction to ſtay proceedings 
law, till the hearing of a cauſe on a bill brought by lord of à mm. 
nor, praying that the tenants may accept of a compenſation {1 
houſes he has built on the waſte z eſpecially if a bill brought h 
the defendants has been diſmiſſed on a ſuggeſtion of plaintis; 
that it was matter for law. Conyers v. Lord Abergavenny, 11 
1738. 1 Atk. 285.] 

[The court will not grant injunction to ſtay proceedings in 
the admiralry, on a ſuggeſtion that an acknowledgment was cb. 
tained by dureſs, and that papers are deſtroyed. Anon, T. 1746, 
3 Atkyns 3503 

[The court will not make an order in the nature of an in 
junction, to ſuffer a thing pulled down as a nuiſance to be ye. 
erected, till the right is determined, but will only accelerate the 
determination. Birch v. Holt, H. 1750. 3 Atkyns 726.] 

If the plaintiff after an injunction does not proceed for three 
years, (or as Shepherd ſays for three terms, ) it ſhall not be diſſolved 
ex curſu. 

If it be obtained by miſinformation, or abuſe of the court, it 
ſhall be diſmiſſed with coſts. 

If an injunction is diſſolved on the merits, and leave given to 
take out execution for a ſum awarded due, a bill brought, award 
pleaded and allowed, another bill brought to ſtay proccedings cn 
other equity (connected with the former) and injunction obtain- 
ed for want of anſwer, this injunction ſhall be diſcharged, tho 
defendants have had much time to anſwer, for that does not 
waive the irregularity. Travers v. E. Stafford, T. 170, 
1 Vezey 19. 

njunction lies not to a mandamus of B. R. nor to indif 
ment, information or prohibition, £Zd. Montague v. Dudman, 
T. 1751. 2 Vexey 396. ] | 

Where there has been a decree for payment of debts in a uit 
by truſtees under a will; although the parties have not proceeded 
under it, a creditor ſhall! be reſtrained by injunction from pro 
ceeding at law againſt the executor, where the perſonal eſtate of 
teſtator unbequeathed is not ſuthcient to pay his debts and ſune- 
ral expences. 1 Brown Ca. Ch. 183.“ | 

* Where a bond is given for the enjoyment of a collateral mai 
ter, the court will grant an injunction againſt an action at hu 
for the penalty, and award an iflue of quantum damnificatu. 
1 Brown Ca. Ch. 418.“ | 

Where there has been a ſuit for money received, and the de- 


fendant files a bill for an injunction, admitting that he 2 
F cely 


ti 


if 
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ceived the money, he ſhall pay it into court or the injunction 
will be diſſolved. Id. 45 2.8 

Where 2 man having a conſiderable demand againſt another, 
fraudulently combines with his debtor to conceal it, in order to in- 
Juce a third perſon to conſent to a marriage between the debtor 
and his daughter, and the marriage afterwards takes place, he 
ſhall be reſtrained by injunction from proceeding againſt his ori- 


ginal debtor. 1d. 543. 


An injunction ſhall be granted to ſtay a ſuit, when the defen- 
daut is privileged to be ſued in chancery. Vide Practical Regiſter 


in Chancery 21 6. ; 
When money was lent to the defendant for a loan to the king. 


Ch. R. 44. 
i When the plaintiff ſues in the exchequer for the ſame cauſe, 
there ſhall be a rule that he ſhall make his election in which court 
he will proceed; if he chooſes in the excheguer, the bill in han- 
cery ſhall be diſmiſſed 3 if in chancery, an injunction goes to the 


exchequer. 3 Ch. R. 2. 


By the common law, a prohibition went out of chancery againſt 
tenant by the curteſy, in dower, or as guardian, at the prayer of 
him, who had the inheritance, to inhibit waſte, and that before 
waſte committed. 2 J. 299. 

So now, an injunction ſhall be granted upon an affidavit of 
walte committed, to inhibit any waſte to be committed by tenant 
for life, or years. Vide Practical Regiſter in Chancery 212, 213. 

Or, to inhibit meadow, or other paſture, not ploughed within 
twenty years, being ploughed. 1 Ch. R. 14. Ch. R. 189. 
Vide Practical Regiſter in Chancery 212. 

So, to inhibit antient incloſures being thrown down. Vide 
Praflical Regiſter in Chancery 212. 

Or, houſes being pulled down. 2 Ca. Ch. 32. Vide Prac- 
tical Regiſter in Chancery 212. | 

And it ſhall be granted alſo againſt tenant after poſſibility, Cc. 
if he pulls down the ſeat, Cc. 2 Ca. Ch. 32. 

Or, againſt him, who in reſpe of a truſt, Ic. is not liable to 
an action of waſte. 2 Ca. Ch. 32. 

LIf lands are limited to A. for life, to truſtees to preſerve, &c. 
to firſt, c. ſons of A. in tail, remainder to B. for life, to his 
firſt, &'c, ſons in tail, reverſion in fee to 4. the court will grant 
injunction, and continue it till hearing to ſtay A. cutting timber, 
at the ſuit of B. tho' he has not the immediate remainder, or at 
the ſuit of the truſtees to preſerve, &c. Perrot v. Perrot, T. 
1744, 3 Atkyns 94+] 

(If a father deviſes lands to his ſon and his heirs, but if he 
dies before twenty-one without iſſue, to his daughters, and di- 
rects in that caſe the lands to be ſold, and the money divided 
among them; the court will grant injunction to prevent cutting 
timber till the ſon is of age; ſor till of age, he ſhall be conſi- 
tered as truſtee of the inheritance ſor the benefit of the daugh- 
ers, Robinſon v. Litton, H. 1744. 3 Athyns 209.] 

[The 
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[The court will grant injunction to reſtrain tenant for lie, 
without impeachment of waſte, from cutting down trees in lines q 
avenues, or ridings in a park, whether planted or growing na. 
turally, or trees not of a proper growth to be cut. Packingty/; 
Caſe, P. 1745. 3 Atkyns 215.1 

*So, alſo to reſtrain him from defacing the manſion-houſe: 
and not only ſo, but will oblige him to put it in the ſame plight 
in which he found it. Prec. Ch. 454.* 

*So, a widow tenant for life by a will, with permiſſion by a 
codicil to cut timber during her widowhood at ſeaſonable time; 
ſhall be reſtrained by injunction, from cutting ornamental ot 
immature timber. 1 Brown Ca. Ch, 166“. 

80, if lands be deviſed to be ſold, and other lands to be pur. 
chaſed, in which A. ſhall be tenant for life without impeachment 
of waſte ;z the rents and profits of the eſtates to be ſold, to be to 
the uſe of the perſons who would be entitled to thoſe of the 
eſtates to be purchaſed : the tenant for life cannot cut down tim. 
ber on the land to be fold. 1 Brown Ca. Ch. 159.* 

[The court will grant injunction to ſtay waſte, at the uit of 
the ground-landlord againſt an under-leſſre, who holds by leaſe 
from the original leſſee. Farrant v. Lovel, H. 1750. 3 Atkyns 723. 

[Or againſt tenant for life, at the ſuit of remainder- man in fee, 


though there is an intermediate remainder. Did. 


[Or againſt mortgagee in fee in poſſeſſion, for cutting timber, 
if he does not apply the money in ſinking principal and intereſt. 
So againſt a mortgagee for years. Jbid.] 

{If tenant for life, without impeachment of waſte, has cut 
timber, ſo as not to leave ſufficient for repairs, the court will re- 
ſtrain him from cutting any more without leave of the court, 
Aſton v. Afton, T. 1749. 1 Vezey 264.] 

[The court will grant an injunction on a forcible entry, 
againſt commiſſioners of turnpike digging gravel in land leaſed 
for 21 years, and turned into a garden, whereof plaintiff has 
been 3 years in poſſeſſion, Hughes v. Morden's College, M. 
1748. 1 Vezey 188.] 

[To reſtrain rector from cutting timber in the church- yard till 
hearing, except for*repairing parſonage-houſe, out-houſes, chan- 
cel or pews. Starchy v. Francis, M. 1741. 2 Atkyns 217.) 

But it ſhall not be granted againſt him, who has the inher- 
tance, unleſs he be only a truſtee, or in ſuch like ſpecial caſe, 
Vide Practical Regiſter in Chancery 212. 

Nor, againſt him, who has an eſtate diſpuniſhable of waſte. 
Vide Practical Regiſter in Chancery 212.—Cont. If he pulls down 
the antient and capital houſe, &'c. Per Chancellor. 2 Ca. Ch, 
32. 1 Sal. 161. 1 Ch. R. E. of Oxford 10. Vide 1 Ver. 23. 
Nor, againſt a leſſee, who had agreed to pay 205. an acre p- 
annum increaſe of rent, if he ploughed a meadow. 2 Ver. 119- 

Yet, if a leſſee without impeachment of waſte, about the end 
of his term, intends to cut down all the trees, &c. an injunQion 
ſhall go; for that is contrary to the publick good. R. 1 K. 


280. . 
380. /. 5. 1 
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But no body can ſue in equity againſt a leſſee without im- 
exchment of waſte, for damages for pulling down houſes, or 
— down trees. 1 Rol. 379. T. | 

Altho! he avers that there was an agreement, that the party 
ſuould not commit voluntary waſte; for there cannot be an aver- 
ment contrary to a deed. R. 1 Rel. 379. J. 40. 

[In a ſpecial caſe on a particular right, the court will not grant 
junction before anſwer. Attorney General v. Doughty, T. 1752. 
3 being inſufficient, is not ground to continue in- 
junction; it muſt be excepted to, and if reported inſufficient, it 
may revive. Morris v. Ld. Berkeley, T. 1752. 2 Vezey 452. 

The court will not grant an injunction to ſtay digging mines 
where defendant claims the inheritance, till the anſwer is come 
in, or defendant in default; but if he has only a term for years, 
or life, and the reverſion is in plaintiff, will grant it before an- 
ſwer. Lowther v. Stamper, P. 1747. 3 Athyns 496.] 

On motion to ſtay waſte, a particular title muſt be ſhewn. 
1 Brown Ca. Ch. 57.* 


'. 


[If a ſole right to a ferry appears by record, the court will . 11.) 
grant injunction before anſwer, to reſtrain others from uſing — 
ferry-boats there; but there muſt be full affidavits that plaintiffs other acts. 
keep up ſufficient ferry-boats, otherwiſe not. Anon. T. 1750. 
1 Vezey 476+] © 

(The court will grant injunction to ſtop a building in London, 
which obſtructs lights, till the right is tried at law, and order 
the ſcaffolds and boards to be pulled down. Ryder v. Bentham, 
7. 1750. 1 Yezey 543-] 

Injunction to ſtay building, muſt be on ſtopping ancient 
lights, for which there is preſcription, or on agreement. Morris 
. Ld, Berkley, T. 1752. 2 Vezey 452. 

(If a nuſance is pulled down, the court will not give leave to 
r-ere, and quiet the poſſeſhon till the hearing. Halt's Caſe, 
H. 1750. 2 Yezey 193+] 

[If a defendant admits he has done waſte before filing the bill, 
tho he ſwears he has done none fince, the court will not diflolve 
the injunction. Anon. P. 1747. 3 Atkyns 48;.] 

[An injunction may be granted to reſtraia defendants in an 
inſormation by attorney-general at the relation, Cc. from miſap- 
plying money, on their praying a dedimus to anſwer. Attorn 
General v. Norris, M. 1728. Bunb. 258.) 

[To reſtrain defendant from receiving S. S. annuities, on at- 
. T want of anſwer. Terry v. Harriſon, M. 1730. 
uns, 289. 

The court will not grant an injunction to reſtrain a perſon 
rom committing a common treſpaſs, but if it continues ſo lon 
a5 Fringe: a nuſance, it will. Gulſan v. White, H. 1743. 
3 Athynt 21. a 

[The court grants injunct ion to reſtrain ſuch nuſances only as 
we ſo at law, not ſuch as fear (tho' reaſonable) deems ſuch, as 


a inoculating hoſpital. Anon. M. 1752. 3 Au 750.] 
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[The court will not grant injunction to ſtay the uſe of 2 mar. 
ket, for there are remedies at law by /cire facias, or action. 


l 
And Q. after the right eſtabliſhed at law. Anon. 75 2. 2 
— defendant had a piece of water ſuppked by 22 . 
ſtream from which a mill was ſupplied, and ſometimes kept hag t 
the water and at other times let it in in ſuch quantities that the nil 
was overflowed, an injunction was granted to reſtrain him fron 
preventing it flowing in regular quantities. 1 Brown Ch. Ca, 574 
P 


An injunction ſhall be. granted for quieting the poſſeſſion, i 
the plaintiff be ouſted of his poſſeſſion, which he had at the tim: 
of the bill exhibited, and for three years before, 1 Ver. 156, 
Vide Practical Regiſter in Chancery 214. 

And it hath been uſual to inſert, that he was in poſſeſſion at the 1 
time of the bill and for ſeveral years before, and that his intere G 
was not determined, and to give bond in ten pounds for the tru 


of it. * 
But it ſhall not be granted, except it be of an houſe, or land, a 
Not for rents received, &c. tr 


Neither ſhall it be granted before the hearing of the cauſt, t 
without an affidavit, that he was in poſſeſſion at the time of the 
bill, and for three years before. Vide Practical Regiſter in Chan. Ju 
cery 214. 

[If a bill be filed for quieting plaintiſf's poſſeſſion, on allidait Mt! 
of diſturbance, an injunction may go, before a f οẽ˖,ỹꝭiw anſwer K 
is ſerved. Pearce v. Penroſe, T. 1722. Bunb. 110.] | 

And it ſhall not extend to a poſſeſſion, which he claims ſron IS 


others. an 
Nor ſhall it be granted upon the motion of a defendant, but ec 
only for him who has a bill in court, and was in poſſeſſion for h 


three years before, or after a determination of the cauſe for hin 
upon a hearing of the merits. 1 Yer. 156. 

Nor will it prevent the defendant from proceeding at law, from 
making of leaſes, diſtraining for rent, &. Vide Practical Regiftr 
in Chancery 215. 

And if the plaintiff delays his ſuit, it ſhall be diffolved. Pitt 
Practical Regiſter in Chancery 215. ä 

[A perpetual injunction was decrecd after two trials at bar in 
favour of plaintiff, N. B. This practice was introduced, that 
the right might be quieted in ejectments, (where at law the party 
is always at liberty to bring a new one) as it was in real actions 
where the verdict was final. Leighton v. Leighton, M. 7 C. 
Str. 404+] W 

[A perpetual injunction was granted after five ejectments, three 
nonſuits and two verdicts, and two bills in equity diſmiſſed, Bars 

foot v. Fry, H. 1723. Bunb. 158.] 

[If there have been ſuits in this court relating to a will of per 
ſonal and real eſtate, and all parties have admitted the will and 
probate, and decrees thereupon made, this court will grant pe- 
petual injunction to ſtay proceedings in the prerogative cout 
for controverting the will by a party to the ſuit in this court. 3%: 
field v. Dutcheſs of Buckinghamſhire, M. 1739. 1 Atkyns 62 15 


diy 


CHANCER Y: 241 


"Tho! the court will decree ſpecific performance of agreement, 
to ſettle boundaries of lands in America, yet it will not decree 
niet enjoyment of them, which would occaſion continual ap- 
alications to this court for contempts, c. and this ought to be 
to the proper juriſdiction. Penn v. Lord Baltimore, P. 1750. 


1 Vezey 444+ 


An injunction ſhall be granted to inhibit the deſendant from .(D- 23.) 
printing books of common law, the ſole privilege of which by pa- — : 
tent is granted to the plaintiff, if the defendant be in con- S.. 
tempt for not anſwering. 2 Ca. Cb. 67, 76, 93. Vide 
Trad. B. 
gre a may be continued after the anſwer come in, on 
aſidavits of the prejudice that would accrue on diflolving it. 
Giths v. Cole, P. 1734. 3 P. V. 255. 

But an injunction to inhibit a ſhip trading to the Z2/f-Indies 
was denied, tho' the owners were in contempt for not anſwering 
a bill by the E/ India company, who have by patent the ſole 
trade there. 2 Ca. Ch, 169, Denied till the validity of the pa- 
tent was tried. 1 Ver. 127. 

So if the right be not ſettled, the court will not grant an in- 
junction to the printing, before 2 trial. 1 Hr. 120; 275, 6. 
An injunction was granted to inhibit the probate of a will for 
the perſonal eſtate, after a verdict, which had found it no will. 
K. Ca, Ch. 80. | 

(The ff. 8 G. 2. c. 13. for encouragement of engraving, &c. 
is not confined to works of invention or hiſtory, but extends to 
any new print; as a print of a building, prints of plants repreſent- 
ed in a different manner than hithertos Blackwell v. Harper, 
M. 1740. 2 Athkyns 93. ]] h 

[Books —— ſhortened, and where quotations are tran- 
ſated, are within the 8 Ann. c. 19. but fair abridgments are not 
for the invention, learning and judgment of the author are ſhewn 
un them. Gyles v. Wilcox, H. 1740. 2 A Hur 141.] Hell v. 
Walter, 1 Brown, Ca. Ch. 45 1. | 

(The court will grant an injunction for a collection of familiar 
letters, as well as other books. There is a diſtinction between 
letters wrote by a perſon, and wrote to him. Pope v. Curl, T. 1741. 
2 Athyns 342.], | | | 

So tho' the book has been pirated and printed in 1reland, and 
ſretended to be only te-printed here. Vid. 

[The court will not grant injunction to reſtrain one tradeſman 
from uſing another's mark, (as a card-maker from uſing the Me- 
gu flamp.) Blanchard v. Hill, M. 1742. 2 Athyns 484.} 


(E) Bill in Chancery, 
(E. 1.) When it ſhall be filed; 


II the defendant appears at the return of the proceſs, (or be- 

fore noon, or the riſing of the court upon the day aftex. goſts 
diy, or when the proceſs is returnable the laſt return in term, 
pon the nrſt return in the next term,) and the bill be not then 
) * TT, R Aled, 
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CHANCERY. 


filed, the defendant after entring his appearanee, upon the 4, 
after the return (if the /ibp&na be returnable at a day certain, f 
at the common day of return, then upon the day after the _ 
die poſt ) by his attorney ſhall give a rule for coſts. And nowhy 
the /. 4 & 5 Aun. 16. bills ſhall be filed before any /ubpena, m. 
leſs it be to ſtay waſte or a ſuit at law, 

And if the bill be not filed before noon of the next day, de 
defendant ſhall be diſcharged with coſts to be taxed by a waſte, 
Vide Prafical Regiſter in Chancery 26, 27. 

It ought to be filed with the fix clerk, and before that, it isng 
of record. Ord. per Cla. Rules and Orders of Chancery 94. Vis 
Practical Regiſter in Chancery 28. 

It ſhall be dated upon the day when it comts into the office 
Ord, per Cla. Rules and Orders of Chancery 93. Vide Prad 
Regifter in Chancery 27. 

So by order in the exchequer; and it ſhall be gn 
by the attorney. Vide Rules and Orders in Exchequer 2. Rule y, 

No fix clerk ſhall antedate any bill. Ord. per Cu. Ri 
and Orders of Chancery 94+ Vide Pratical Regiſter in Chancery 1, 

Nor thall any under-clerk keep it, without delivering it to th 
fix clerk, or his deputy in his abſence, to be fled. Ord. per Cl, 
Rules and Orders of Chancery 94. Vide Practical Regiſter in Cn 
cery 27. | 
i = ſhall make any copy of the bill, or other pleading, till; 
be filed. Ord. per Cla. Rules and Orders of Chancery 194, Vit 
Praftical Regiſter in Chancery 28. 

If there be a certiorari bill againſt the plaintiff in an inferior 
court, becauſe the witneſſes are out of the juriſdiction, and for 
other matters, a procedendo ſhall not go; for the phaintf 

the inferior court might have filed his bill in this. R. Cs 
Ch. 31. 

No bill ſhall be received, unleſs under the hand of count, 
Ord. fer Cla. Vide Practical Regiſter in Chancery 25. 

If his hand be counterfeited, the bill ſhall be diſmiſſed. Vie 
Practical Regiſter in Chancery 25, | 

Counſel ſhall not ſign any bill, unleſs it be written or peruſed 
by him, before the ingrofſment, and for his ſecurity, he will & 
well if he ſigns the paper-draught. Ord. per Clu, Nut 
and Orders of Chancery 93. Vide Practical Regiſter in Cat 
cery 25. 

In the exchegyer no bill ſhall be accepted, unleſs ſigned by tir 

laintiff's attorney, and allowed by a baron, except upon a fit 
6 the attorney-general. Vide Rules and Orders in the Exchequer? 
Rule 3. 

No bill founded upon the loſs of a deed or writing, &. ft 
be received in chancery, without an affidavit that the deed, Cc 
boit ; for this loſs intitles the court to juriſdiction, for othervil 
the plaintiff might have a remedy at law. R. Ca. Ch. 231. 
when the plaintiff prays not only a diſcovery, but allo reli 
upon the deed. X. Ca. Cb. 11. But if he does not pf 
relief, an efidavit is not neceſſary. 1 Ver. 180, 247, 310. 4 
3 Al. 17. * 
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2 Mad.. 173. 


e HAN C ER Y. 
And there is no need of an affidavit, where the loſs of the deed 
that, which intitles the court to juriſdiction, Ca. Ch. 231. 


(E. 2.) The Matter of the Bill. 


Quin quid, coram quo, quo jure petatur, et a quo 
| Rette compoſitus quiſque libellus habet. 


ä mall be added upon motion. 
f cry 29» 26329 
The king may 


Nor when the plaintiff only prays the diſcovery of a deed, or the 
producing it at a trial. R. Ca. Ch. 11. 2 Med. 173. 


If all proper perſons are not made parties to the bill, any other 
Vide Praflical Regiſter in Chan- 


ſue there for equity; or the chancellor him- 


ſelf; but he {hall not make a decree in his own cauſe, X. 


RA. 373. JL. | 


All concerned itt the demand ought to be made parties ; and 
. therefore, if there be a bill againſt the executor of one obligor for 
. lifcovery of alt ts, all the obli; ors ſhall be joined; for the charge 


bucht to be equal. 2 Vent. 348. 


*But in a bill againſt an executor, either by the creditors or le- 
guces, it is not neceſſary to make the tehduary legatee a party. 


1 Brun, Ch. Rep. 303.“ a 


An objection for want of parties, ought regularly to be made 
on opening the proccedings, and before the merits are diſcloſed : 
but it frequently happens, that after a cauſe is gone into, and 
even thoroughly heard, yet the court is compelled to let it ſtand 


oxer, ſor want of parties. 3 Atkyns 111.“ 


(if a debt is joint and ſeveral, each of 


the debtors muſt be 


brought before the court, becauſe they are intitled to each other's 
iſi/tznce in taking the account, and hkewife to contribution; ſo 


on ſpecialty, heir and executor both muit be parties. 


Fackfan, H. 1746. 3 Athyns 406. ] 


[But if there are principal and ſureties, 


obect that the ſureties are not parties. 


Ibid.) 


Badox v. 


the principal cannot. 


And if bill is brought againſt principal and one ſurety, and it 
i admitted the other is dead inſolvent, and no part of the debt 


paid, his repreſentatives need not be parties. 


Ibid.) 


[On an information by attorney-general, at the relation, Sc. 
r proceedings hall not be ſtopt, becauſe it is brought without the 
c privity of one of the relators; but he may have his name ſtruck 
out. Aitorney-Genera! v. Norris, IM. 1728. 

[The attorney-general need not be a party to a ſuit relating to 

a private charity, ſach as a voluntary foctety to provide for the 
j members and their widows, by weekly contribution: 


7. 1745: 3 Athyns 177. 


lf the ſuit be by one ſurety againſt anot 


Bunb. 258. ] 


A O. 


her, ſor contribution, 


ſuppoſing that 4. another ſurety is dead inſolvent, the executor 


ff. ought to be a party. 


R. Ch. N. 15. 


{ln a bill by the ſurety for an accountant of the exciſe to be 


Klicred againſt a ſcire facias on his bond, the commitheners of 


V2 


exciſe 


(E. 2.) 
Muſt have 
proper par- 
ties, &c. 
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exeiſe mult be parties. Matepeace v. Necdler and the Attornes-(, 
neral, M. 1730. Bunb. 291.] 

It there are two leſſees, and one brings bill for apportienmen 
of rent, the other leſſee muſt join as plaintiff, or be made veſspq. 
ant, or the bill will be diſmilled with coſts. Stafferd v. Ci 
Londen. Str. 95.] be 

If the ſuit be by order of the veſtry, all of the veſtry ſhall h 
parties. Hard. 333. | | 
If there be a covenant by a patentee to pay a rent to B, my 
the right of B. to the payment be dubious, in a bill by B. th 
attorney- general ought to be a party. Hard. 181. 

Otherwiſe, if the covenant be in aſſirmance of a prior right d 
B. R. Hard. 181. 

If the ſuit be for a lunatick, the committees, as well as the hy. 
natick, ſhall be parties. R. Cu. Ch. 19. 

If the ſuit be by the aſſignee of a legacy, the executor ought u 
be a party; and it is not ſufficient to ſay, that he conſented, R 
Ca. Ch. 277. 

So generally a lunatick, as well as the committees, ſhall he 
party. Ca. Ch, 113, in marg. Where the ſuit is for his beneſi; 
28 to inforce an agreement made when he was compos, K. Cu, 
Ch. 153. 

Or the attorney- general. Ch. R. 135. 

Otherwiſe, if it be to avoid an act done by himſelf; for he can: 

not diſable himſelf, Seb. Ca. Ch. 113, 153. 


n 

So an ideot nced not be made a party. Ca. Ch. 153. b 

If the bill be for an account againſt a truſtee, all the cefuy gu 
7ruſts ought to be plaintiſts, R. upon a Plea, 1 Ver. Ilie. 2 

[If it appears by the anſwer that the ce/tuy gue truft is not mal 
a party, the bill ſhall be diſmiſſed. Whitler v. Webb, in & 5 
M. 1719. Bunb. 53.] 

[The owner of the inheritance muſt be made party u b 
a bill to eftabliſh a cuſtom. Spendler v. Porter, M. 172 | 
Bunb, 181.] ; 4 

EIn a bill for tithes by lay impropriator, a perſon intitled to: 
portion of tithes of part of the lands, or who has a grant from tht l 
crown of part of the lands, and the tithes thereof, prior to tle f 
grant of tlie rectory, muſt be party; even though he is be. J 
fore the court as party in a croſs-bill, praying exemp 
tion as to other lands. Haaper v. Lellùridge, M. 1730. to 
Bib. 291. wes pc 

If an engineer be employed by commiſſioners under an act d f 
pariiament to conduct a navigation, a bill filed againſt thoſe con ta 
miſſioners who have ſigned any of the orders, is ſufficient, the N 

others need not be made parties. 1 Brown, Ch. Rep. 101.“ 

* 80 if a tradeſman be employed by the committee of a volus pt 
tary ſociety, a bill againſt the committee is ſuſſicient withou P 
making the other members parties. Id. id.“ P! 

If it be for relief againſt an aſſignment of a Eail-bonl pl 


by the ſheriff, the plaintilf in the action ought to be a part] 
1 V. Oro 87. | 


Du 


CHANCE ART 


But if a man articles for the purchaſe of land, in his own 
name, and as for himſelf, tho' it was in truſt for another, in a 
pill for performance of the articles, the c/7y que truft need not 
be a party. Per Cauper, H. 4 Anni, between Bateman and 
IV/dcock. 

If an anceſtor has agreed for purchaſe of particular lands, and 
ties before it is compleated, and heir at law brings bill againſt 
deriſees who claim under anceſtor's will made before the 

urchaſe; the vendor muſt be a party if his title is doubt- 
ful, otherwiſe if it is clear. Green v. Smith, M. 1738. 
I Athyns 572. ; > 

[A mortgagee who has aſſigned without the mortgagor's join- 
ing, need not be made a party in a ſuit to redeem. Hill v. Adams, 
P. 1749. 2 Attyns 39. ] 

*Where there are three mortgagees, joint-tenants, one cannot 
bring 2 bill to forecloſe, without making the others parties. 
1 Brown, Ch. Rep. 308.* 

*Where the ſecond mortgagee brings a bill to redeem 
againſt the firſt mortgagee, the mortgagor or his heir 
muſt be a party; and if the mortzagor be dead, and 
his heir abroad, the court cannot proc ed. 2 Brown. Ch, 
Rep. 276.“ 

[If a mortgagee who has a plain redeemable intereſt, makes ſe- 
reral conveyances in truſt to intangle affairs, it is not neceſſary to 
make all the perſons who have an intereſt parties. Yates v. Hun- 
bly, M. 1741. 2 Ans 237. | 

[But where the redemption depends on equitable circumſtances, 
and the mortgagee in fee has made an abſolute conveyance, with 
limitations and remainders over, the firit tenant in tail muſt be a 
party. Ibid.] 

[The heir at law need not bg made a party to a bill brought 
by a deriſee to redeem a mortgage, unleſs he claims to 
lare the will eſtabliſhed, Lewis v. Nangle, T. 1752. 2 Ve- 
20 431. 

[To a bill for execution of a truſt, by ſettling an eſtate on the 
ſeveral branches of a family, it is neceſſary to make the firſt in- 
titled to the inheritance a party, if in being. Finch v. Finch, 
IM, 1752. 2 Vezey 491. ] 

[If tenant in tail brings bill againſt tenant for life and truſtees, 
to oblige them to make ſettlement purſuant to a will, and it ap- 
pears that plaintiff has covenanted to grant annuities out cf ſuch 
lands as ſhall come to him after his father's death, theſe annui- 
tnts muſt be parties. Pinſent v. Pinſent, M. 21 C. 2. 1 Will. 179.] 
"2 Alu 571.9 

The tenants of two manors granted in tail in recom- 
pence of ſervices, reverſion to the crown, need not be made 
parties to a ſuit to ſettle the boundaries; ſo neither the 
Planters, to a ſuit to ſettle the boundaries between two 
provinces in America, Penn v. Id. Baltimore, P. 1750. 1 V- 
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Z. has received the whole from A. on an account ſtated, Gloſs v, 


a party, 1 Fer. 261. 


E HAN C ER FT. 


[IF plaintiff at hearing waves the relief he prays againſt a part ; 
cular perſon, that perſon's not being a party is of no weight, h 
Panolet v. Biſhop of Lincoln, P. 1742. 2 Atkyns 296.] | 

[On a bill for an account of fees to eſtabliſh a right, all perſon; 1 
who have any pretence to a right, muſt be before the court, ſor t 


all will be bound by a decree ; tho? at law a judgment for fees does 
not bind a third perſon. Hid.] POR 

[If you draw the juriſdiction out of a court of law, you muſt 
have all parties before the court who are neceſſary to make the 
determination compleat, and to quiet the poſſeſſion ; therefore it 
leſſce brings a bill to have an obſtruction to his way removed 
and to be quieted in poſſeſſion, the leſſor owner of the inke. 
ritance mult be before the court. Poore v. Clark, H. 17,1, 
2 Athyns 515.) | 

[If A. is appointed executor till B. comes of age, who is then 
to be executor. A. muſt be made a party to a bill brought after 
B. is of age, for a demand on the whole eſtate of teſtator, unleſs 


Oxenham, H. 1740. 2 Athyns 121.J 

[A perſon wha acts miniſterially only, cannot be the ſole de. 
fendant (as the treaſurer of the commiſſioners for building the ;c 
churches, but rather the commiſſioners only.) Vernon v. Black. 
erby, H. 1740. 2 Athyns 144. 

[The repreſentatives of the undertakers for briefs, who are dead, 
need not be brought before the court; for they are each anſwer. 
able, the one for the other, and are to be conſidered as one body. 
Ex parte Angel, P. 1741. 2 Atiyns 162,) 

[Where the whole equitable intereſt is aſſigned over, it is nc 
neceſſary in every cafe to make a perfon who has the be. 
gal intereit a party. Brace v. Harrington, M. 1741. 2 4.7 
byue 235. i 

[But if an obligee aſſigns a bond, and the aiſignce after twenty 
two years filence brings a bill, the repreſentative of the obliger 
ſhould be a party. Tbid.] | 
If the bill be for a term, or perſonal duty, againſt an executor 
in truſt, the cefluy que tit, or the reſiduary legatee, need not be 


A bond-creditor may bring a bill againſt an executor for dil min 
covery of aſſets, and for ſatis faction, without making all other 1 
bond or ſuperior creditors parties; for the court only decrees an 0 
account, and the executor may ſet forth the debts. Anon. M. 1747, citur 
3 Atkyns 572.] {tg | in | 

[It is not neceſſary to make creditors parties to a ſuit for a legt- or | 
cy, the executor is ſufficient. Praccet v. Monk, M. 1748. 1+ 7 
zcy 127. ; 

"it bil is brought by a pawnee for an account and delivery oſ ally 
jewels, the pawner need not be a party. Saville v. Tanin [ 
T. 1748. 1 Vezey 101.] eſta 

[If huſband tenant for life, remainder to his wife for life, 1 

un 


brings bill to know if certain lands are included in the m—_— 


"CHANCE. 


de wife muſt be party. Herring v. Tee, H. 1737. 1 Ate 

or y 5 heir, for diſcovery of the money of A. with which a 
urchaſed an eſtate, the executor of A. need not be a par- 

ww, R. Cb. R. 4+ 5. | 

If creditors bring bill to compel the ſale of lands deviſcd to 
ay debts, the heir ſhould be a Jarty 3 but if the lands have been 
long enjeyed under the will, a ſale may be decreed, tho? he is not. 
Harris v. Ingledew, H. 1730. 3. P. W. 9I.] 

If the truſt to pay debts is created by deed, the heir 
need not be a party unleis he is to have the ſurplus. 
& Ke a truſtee has aſſigned his truſt, in a bill by cefuy que 
ru, againſt the truſtee, the aſſignee muſt be a party, as the de- 
cree ſhould be firſt againſt him, and the truſtee to ſtand as a ſecu- 
ty, 2 Brown Ch. R. 225.* 

*Where money 1s given by will to be applied to a charity, but 
for ſome reaſon cannot be applied to that charity, and an informa- 
tion is brought to apply it to ſome other charity analogous to that 
mentioned in the will, and if there be a refiduary gift to truſtees 
for other charitable uſes, the truſtees and the heir, though he be 
diinherited, muſt be parties. 2 Brown Ch, Rep. 495.* 

The heir at law muſt be made a party to a bill *by creditors* 
en the ſtatute of fraudulent deviſes. 3 . & M. c. 13. Mar- 
ren v, Stanvell, H. 1740. 2 Athyns 125. ] 

Un a bill for account of perſonal eſtare, it is not ſufficient 
that the perſon who has a right to adminiſter is a party, he mutt 
have taken out adminiſtration. Humphrey v. Humphreys, 
H. 1734. 3 P. W. 349. Contra in Clland v. Cleland, Pr. in 
Chan, 64.] 

[[f plaintiff after bill filed takes out adminiſtration, it may be 
charged by way of amendment, as well as by way of ſupplement. 


[If perſonal eſtate is given to a baſtard, and executors are made 
to take care of the child and do it juſtice, and it dies inteſtate 
without wife or iſſue ; the executors may ſue for the teſtator's 
perſonal eſtate, without making the attorney por:oral, or the ad- 
niniſtrator of the baſtard, parties. Janes v. Goodchild, H. 1729. 
P. V. 32.] 

Counſel ſhall take care that the bill be brief and ſuceinct, re- 
citing only the material part of writings, without tranſcribing them 
in hec verba, or uſing unneceſſary traverſes, prolix impertinence, 
or multiplicity of words. Ord. per Cla, Rules and Orders of 
Chancery 93. 

The ſuggeſtion, that the plaintiff has no remedy at law, is uſu- 
ally inſerted, but not neceſſary. 

(If a bill is brought for an account of fees, Cc. and to 
eſtabliſh a right, it is not enough to ſay the right veſted in 
phintif, he muſt ſhew h:wv. Lord Digby v. Meech, P. 172 5. 
Haul, 195. | 

R a If 


— either. Gage v. Ld. 8taff.rd, T. 1750. 1 Vg $44] 
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Tf a bill be in the disjunctive, as that A. was ſeiſed for life, (+ 


in tail, Sc. the defendant may take it either way, and a ber 10 


the eſtate tail is a good plea. 1 Ver, 219. 

If the bill contains matter criminal or ſcandalous, it ſha! be 
expunged upon a reference to a maſter, and the counſel ſhall 
coſts to the party grieved, before he ſhall be heard in court. 00 
per Cla. Rules and Orders of Chancery 93, 4. Vide Prefiicyl 3, 
gifter in Chancery 25. | | ? 

But if the maſter report the bill not ſcandalous, he who 
cured the reference ſhall pay coſts. Ord. per Cla. Ry; 
and Orders in Chancery 94. Vide Praftical Regiſter in Chancery 2 

UIf a bill is ſcandalous it is alſo impertinent ; but it may be 6; 
pertinent without being ſcandalous; and nothing relevant is g. 
ther; otherwiſe charges of fraud would be ſcandalous. Fen; 
v. Paſſavant, T. 1750. 2 Vezey 24.] 

[None ſhall be made a defendant merely to pray coſts again 
him; as if A. purchaſes a ſailor's prize money, and aſſigns to 3, 
and the ſale is ſet aſide for fraud. A. cannot be made a pary, 
Taylour v. Rochfort, P. 1781. 2 Vezey 281.] 

(Praying general relief is ſuſficient. Cook v. Martyn, P. 1537, 
2 Athyns 2.] 

[Where general relief is prayed in one part of the bill, and 
particular relief in another, it muſt ſtand over to be amended, 
paying coſts of the day. Semb. if the particular relief js imyro. 
per. id.] 1 

[Tf a bill prays general relief, you may at the bar pray partic. 
lar relief agreeable to the caſe made in the bill, but not intirely 
different from ſuch caſe; as if the bill is brought for a rent. 
charge iſſuing out of land, you cannot drop that, and inſiſt 
on the land itſelf, Grimes v. French, H. 1740. 2 4. 
kyns 141.) 5+ 

[If a bill prays relief generally, the court may thereupon make 
a decree for relief in a particular manner: As if the bill be for a 
marriage portion, and general relief prayed ; if it appears that a 
fine was intended for the ſecurity of the portion, the court, with- 
out its being prayed, may decree, that a fine ſhall be levied, A. 
2 Med. 91.) 

[It is no 1 "ezular for a bill to have two different aſpects, that 
if one fails, the other may anſwer the purpoſe for which it is 
brought. Bennet v. Vade, T. 1742. 2 Atkyns 324.] 

Two bills may be filed upon one ſalpœna againſt the ſame de- 
fendant. Vide Practical Regiſter in Chancery 26. 

But if the two bills are for the ſame cauſe, and ſo reported upon 
a reference, one of them {hall be diſmiſſed with coſts. Vide Pra- 
tical Regiſter in Chancery 26, | 

[If a bill is brought by ſome creditors in behalf of themſelves 
and others, and another bill by other creditors for the ſame pur- 
poſes, the court will ſuffer both to proceed. In the matter af 
Price, M. 1747. 3 Atkyns 602.] 

[A man may bring bill in the name of his aſſignor, and another 
in his own name, and the court will not ſtop proceedings in 


But 
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„But that bill in which he does not prevail will ultimately be 
3miſſed with colts 3 and that is the proper remedy, 1d. 546.“ 

After anſwer, the plaintiff may diſmiſs his own bill with 20 5, 

coſts. Dub. 1 Ver. 116. 
(After anſwer, plaintiff may always amend on payment of 20 5, 
colts; tho Hardwi:ke C. ſaid he would conſider ſome way how 
do make defendant a more adequate compenſation after a long 
luer. Deggs v. Colebroake, H. 1738. 1 Attyns 396.] 

[After publication plaintiff cannot amend, without withdrawing 
his replication. Anon. H. 1738. 1 Athyns 51.) 

(Matter ſubſequent to the original bill cannot come by way of 
,mendment, but by way of ſupplemental bill, Breton v. Hidgen, 
H. 1736. 1 Athyns 291. ] | 

ut bill is brought charging forgery in a leaſe, and mentioning 

by way of inducement fraud in truſtees who are not made parties, 
and relief prayed againſt the forgery only; and there has been a 
decretal order, and a trial of the forgery ; the cauſe coming on 
upon the equity reſerved ſhall ſtand over, and plaintiff bring ſup- 
plemental bill, charging the fraud, and making the truſtecs 
narties. Jones v. Jones, T. 1744. 3 Athyns 110.] 
[A ſupplemental bill, properly ſo called, is a bill brought for 
new matter ſince the original filed, and betore the hearing, and 
the defendants in the original muſt be parties to the ſupplemen- 
tu; but if the objection for want of parties is not made at the 
hearing, it cannot be made when the cauſe comes on again. 
Fines v. Jones P. 1745. 3 Athyns 217.) 

[After an account decreed, if during the account a party. die, 
a bill to bring the deviſee of ſuch party, or other formal party (as 
a truſtee) before the court, is not a ſupplemental bill, but a ſup- 
plemental bill in the nature of a bill of revivor, and the. de- 
fendants in the original bill need not be parties. 44:4. ] 

But now by the it. 4 & 5 An. 16. the plaintiff ſhall pay full 
coſts to be taxed by a maſter, if he diſmiſs his own bill, or the 
defendant diſmiſs it for want of proſecution. 

And after a decree the plaintiff cannot diſmiſs his bill. X. 
La, Cb. 40, 

[A bill brought for diſcovery merely, and praying no relief, 
cannot be diſmifſed ſor want of proſecution, but defendant may 
have an order for his coſts. codcocte v. King, H. 1738. 
| Atkyns 286.] 


(F) Sill of Revivoy. - 


I. the plaintiff, or defendant die, his heir, or executor, &c. 

hall have a bill of revivor againſt the defendant, his heir, or 
executor, who has his intereſt. Vide Practical Regifler in 
Chancery 44. 

If huſband and wife are defendants, and the huſband die, the 
Plaintiff ſhall haye a bill of revivor. Vide Practical Regiſter in 
Chancery 46. | | 

f a woman he plaintiff, and, after an anſwer to her bill, ſhe 
marries z the huſh»nd and wife ought to have a bill of revivor. 


Vide Practica / Regiſter in Chancery 47. 
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CHANCER Y. 


If two executors are plaintiffs, and one dics, there ſhall be 
bill of revivor. Vide Ca. Ch. 77. ; 

Or, if one of them marries, where her authority ceaſed by ti: 
- upon the marriage, if that does not appear by the bill. (. 

77. 

If part of the decretal order is omitted in the decree ſigned and 
inrolled, the plaintiff may revive the ſuit by bill of revizer 
R. on Demurrer, Ca. Ch. 37. f 

So a defendant may have a bill of revivor as well as a plainti, 
Abr. Ca. 2. | 

[A defendant cannot revive, except only when there is a de. 
cree to account. Anon, H. 1748. 3 Atkyns 691.] 

But if the bill be by huſband and wife, and after anſwer he 
dies, the wife ſhall revive, or not, at her election. Vide Pra. 
tical Regiſter in Chancery 47. 

[If bill is brought by huſband and wife for a demand in 
her right, and he dies, the cauſe docs not abate. Aron, II. 1750, 
3 Atkyns 726.] 

If there be a bill of interpleader, and, after a trial directed he, 
tween the defendants, the plaintiff dies, a bill of reviror is ng 
neceflary ; for the bill is at an end as to the plaintiff, and the de. 
fendants may proceed; for cach of them is in the nature of 1 
plaintiff. 1 Fer. 351. 

If there be a bill againſt truſtees and the ceffuy gue lriſt in (er, 
to have a conveyance to the plaintiff for life, and afterwards u 
his iſſue in tail, and the cu gre truft dies after a decree for the 
conveyance, the truitees may convey without a bill of revivor; ſa 
the death of one plaintiff or defendant abates the ſuit only as ts 
himſelf, and a revivor is not neceflary, where nothing is to 
be done by the repreſentatives of him who is dead, Abr. Ca. 2. 

[Tho' by f. 8 VW. 3. a ſuit ſhall not abate by the death of one 
detendant, yet it muſt be taken with this reſtriction, that the 
ſubject matter of the bill is not hurt by ſuch defendant's death, 


Brawn v. Hidgen, H. 1736. 1 Atkyns 291.) 


So, if a bill be againſt a feme ſole, who, after anſwer, marries 
there is no necd of a bill of revivor; for the huſband ſhall be 
concluded by her anſwer. Vide Practical Regiſter in Chancer, 
46, 7. 

So, if there be a bill by a feme /le, and, before anſwer, ſhe 
marries, it is not neceſſary. Vide Practical Regiſter in Chancery ql. 

If joint-tenants, joint-obligees, obligors, or executors ſut, 
and one of them dies after anſwer, there is no need of a bill a 
revivor for the ſurvivor; becauſe the intereſt ſurvives. Pi 
Practical Regiſter in Chancery 47. 

[If two plaintiffs, and one dies after bill filed and alpen 
ſerved but not returned, and the other without reviving takes c 
attachment, and defendant (it being in vacation) anſwers the 


anſwer ſhall not be taken of the file, nor a bill of rev 


brought; for if the ſuit is abated, defendant will have the benefit 
of ir at the hearing. Laſco v. Mays, H. 1723. Bunb. 170, 
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80, if an adminiſtrator, as guardian to an infant executor, 
920 * pendente lite, the infant comes of full age, it is not 
eceffary- Vide Practical Regiſter in Chancery 48, 

n An aſſignee, or a purchaſer ſhall not have a bill of revivor ſor 
want of privity. Semb. 1 Ver. 283. 427. Abr. Ca. 3. | | 

No one ſhall be made party to a bill of revivor, who is not in 
fivity. Ca. Ch. 15 1. Vide in mag. 

A deviſee ſhall not have a bill of revivor; for he does not re- 
reſent the teſtator, but is in nature of a purchaſer, Ca. Ch, 174, 

If the plaintiff dies after a decree before coſts taxed, no bill of 
rexiror lies for the coſts, R. upon a Plea, 2 Ca. Ch, 7, 

*But if coſts have been taxed and ordered to be paid into the 
hank, this circumſtance takes the caſe out of the general rule, 
and a bill of revivor will lie. 1 Brown, Ch. Rep, 438.7“ 

IA bill of revivor may be brought, ſor duty and coſts not 
taxed in defendant's life-time, but not for coſts alone. Ded/on v. 
Oliver, H. 1723. Bunb. 160. ] 

But notice to one in the remainder, of a hill of revivor, was 
proper, tho' it was not neceſſary to make him a party, not being 
in privity. Ca, Ch. 15 1. Fidein marg. 

A credicor, allowed by order to prove his debt, may revive, 
tho he was not a plaintiff originally, Atr, Ct. 3. 

(If defendant by anſwer only (not by plea or demurrcy) inſiſts 
plaintiff is not intitled to revive, yet the court on motion i or- 
der the proceedings to ſtand revived z but if plaintiff does not 
ſhew he has a good title t6 revive, he will take nothing by his 
ſuit at the hearing. Harris v. Pollard, H. 1734. 3 P. V. 348.] 

A bill of revivor purſues the firſt bill; fer if there be a 
rariance, it will be diſmiſſed. Vide Practical Regiſter in Gan- 
am 45. 

He who revives, after revivor ſtands in the ſame condition as 
his predeceſſor. | a | | 

It a bill of revivor revives more than it ought, it will be bad. 
R. upon Demurrer, Cu. Ch. 77. 

[f it revive the whole decrce, which was to pay money and to 
convey land, it may ſtand as to the perſonalty if the executor 
only revives, and not as to the realty ; tho' tue demurrer be ge- 
vera! to the whole, Abr. Ca. 4. | 

But any plaintiff may be omitted in a bill of revivor, who was 
plaintiff to the former bill. D. 2 Ca. Ch. 85. 

And, if the bill of revivor alledges a relcaſe, by the plaintiff 
omitted, to the other plaintiffs, and prays an anſwer, it is no 
material variance. R. 2 Ca. C5. 80. 

90 a defendant, who had not put in his anſwer, may be 
omitted, 1 Ver. 308. 

80 if one plaintiff refuſes to join in revivor, the other ſhall re- 
me againſt him and the other defendants. Ar. C 2. 

If huſband and wife are defendants, and aer anſwer the 
tuband dies, ſhe ſhall anſwer de nous to the bill of revivor, or 
her firſt anſwer ſhall ſtand, at her election. Lide Prachical Re- 
Mer in Chancery 46. | "; 

| If 
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If an anſwer to a bill of revivor, of part of an order omi 
in the inrolment of the decree, draws into re-examination na. 
ters formerly ſettled, an order ſhall be made, that ſuch * 
be not re-examined. Ca. Ch. 56. 1 

A bill of revivor is not allowed after thirty years. 20 
Ch. 216. ; 

And a plaintiff upon an abatement of the ſuit may haxe a bil 
of revivor, or an original bill, at his election. 1 Ver. 463. 

If a defendant, ſerved with proceſs upon a bill of revivor in the q 
exchequer, does not anſwer, nor pray a commiſſion within eight 
days, the proceedings ſhall be revived upon motion, Ry ,,» P 
Orders in the Exchequer 17. Rule 43. . | 

[If aſſignees of a bankrupt bring a bill, and obtain a germs 
niſi againſt defeadants who make default, and then new afſipnees # 
are choſen, who bring ſupplemental bill in the nature of a hill q | 
revivor, they ſhall ſtand in the place of the former, and may ft 
defaulters with /ubpzna to ſhew cauſe. Brown v. Martin, P. 173 
3 Atkyns 218.] 7 

[If a decree is ſigned and inrolled, upon a /ubpena ſcire far 
it may be revived without appearance. Semb, Wharan «, 
Broughton, Me 1748. 1 Vezey 180.] 

[Tf a ſuit has abated, the court by conſent of parties may ore 
money to be paid out of court without revivor, or may dechr 


that a party is intitled to ſo much. Beard v. TE Preis 


v5 iy 


ini. Vezey 399. 6 
70 
(G) Bill of Review. pt 
A FT E R the diſmiſſion of a bill, upon a full hearing, an : 
this diſmiſſion ſigned and inrolled, the cauſe ſhall not be u. the 
| tained, but by bill of review for ſpecial cauſe, Jide Profil the 
Regiſter in Chancery 51. no 
Vide Re-hearing, poſt, (V. 5.) le « 
Nor ſhall the decree be reverſed, or altered, but upon a bill « N 
review, unleſs it be for a miſcaſting. Vide Practical Regiſter u \ 
Chancery 51. that 
If the decree is inrolled, there cannot be a rehearing, nor r. recl 
lief on an original bill, and the only remedy is by bill of review, N 
which muſt be either for error on the face of the decree, or for f ti 
new matter diſcovered ſince. Taylor v. Sharp, T. 17% (1 
3 P. V. 3751.) Which was in being at the time of the decree, 8m 
but not known to the party till afterwards. 2 Athyns 178.“ Out | 
[If the decree is not ſigned and inrolled, a bill iz che nature ofa Un 
hill of review may be brought, it being fruitleſs to make a mat h 
ſign and inrol a decree againſt himſelf, to intitle him to bring 4 erf 
bill of review. Standiſh v. Radley, P. 1741. 2 Ah * 
Lewellin v. Macworth, T. 1740. 2 All yus 40.) * 
[There muſt be probable cauſe made, that the new matter vil N 
be relevant; as if after a decree in favour of parties claiming un uy 
410 


der a ſettlement, dceds are diſcoyered which make it poſſible that 
the maker of it had not power to make it. . n . 
a : M4", 

| 0 
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Bingham, P. 1750. 1 Vezey 430. Bennet V. Lee, H. 1742. 


Am, 520. * N 
(l ſupplemental bill is brought for new matter diſcovered; if 


ere is none, defendant mult avail bimſelt of it by plea or de- 
nurrer, but cannot at hearing. Lewellin v. Mackwerth, T. 1740. 
x Atkyns 40. 1 : : 

[On a ſupplemental bill in nature of a bill of review, there 
ut be a petition to re-hear or appeal. AHeore v. Moore, 
7.756. 2 Vezey 596. : 

But tor cauſe apparent in the decree it may be reviewed]; as, 
ib land in capite be all deviſed for payment of debts; and fo de- 
creed, where by ſtatute it is void for a third part. N. 
1 Kal. 382. J. 10. a 

So, if the decree be founded upon a miſtake of the law; for a 
review is in nature of a writ of error. K. 1 Ne. 382. J. 10. 

Or, upon a miſtake in conſcience, upon the proof before the 
chancellor; and that is the uſual courſe. 1 Rel. 282. J. 35. 

Or, for defect in the words of the decree. 2 C. Ch. 162. 

Or, for want of juriſdiction in the court. 1 r. 292. 

And there may be a review of a decree for the plaintiff for leſs 
than was due, as well as upon a diſmiſſion, or a decree againſt 
him, Ct. Ch. 53. 

No review ſhall be allowed, but for error apparent in the 
decrez. C. Ch. 54 

Or upon a/7davit of new matter ariſiug fince the decree made; 
for neglecting to have evidence, which was known to the party, 
at the time of the decree, is not cauſe for a review. Ca. Ch. 43. 
Ver. 166. Eg. Ca. 184. 

But the conſtruction of the rule has not been ſo ſtrict, as that 
the new proof muſt not come to the paity's knowledge till after 
the cauſe has been heard; it is ſuſhcient it it did not come to his 
ow ledge till after publication, or when by the rules of the court 
le could not make uſe of it. 3 Athyns 35. 

Nor the confeſſion of the party ſince the decree, Ca. Ch. 43. 
Nor, the miſrecriting of a fact or proof by the decree; for 
that is a record, and if the decree be purſuant to the fact there 
recited, a review ſhall not be allowed. K. Ca. Ch. 54. 

Nor, till a recognizance given to the maſter, for payment 
i the colts and damages. Vide Practical Regiſter in Chancery 51. 

[No ſupplemental or new bill in nature of a bill of review, 
mounded on new matter ſince the decree, thall be exhibited with- 
out leave of the court, and depoſiting, 50. to anſwer cofts and 
damages, General Order, 17 Of. 1741. 2 Atkyns 139.] 

Nor, in the exchequer till coſts paid, and a recognizance to 
perform the ſormer decree, and to pay the ſurther coſts ; other- 
rile there need be no anſwer to it. Rules and Orders in Exches 
fur 13. Rule 33. 

Nor, in chancery "till he has obeyed the firſt decree : as, if he 
une paid the money, delivered writings, or the potleifion of 
and decreed : yet the court has difpentcd with this rule upon 

good 
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CHANCER Y. 
good ſecurity given for the payment of the money, F. 
14 Car. 2. Ca. Ch. 42. 1 Ver. 117. i 18 

But if the decree be for the extiuguiſhment of a right, 

. Sud (hh 
veyance of land, relcaſe of a debt, cancelling of writings, & 
performance may be deferred, by order of court, till the bene 
of the cauſe upon the bill of review. Vide Practical Regifer i 
Chancery 52. 
| So, upon an affidavit, that the plaintiff is not able to Pay, and 
the deicndant has land in execution for coſts. 1 Vr. 204. 

No tinie is limited for a review, but after long acquieſcens 
the error ought to be apparent. 1 Ver. 287, 293. 

The court is very tender of permiiting a bill of review after! 
long time, and will not do it unleſs the petitioners bring then. 
ſelves very clearly within Lord Bacon's rules. Nerris v. Lone 
H. 1743. 3 Atkyns 26,] 

[The court will not grant a bill of review, when an accows 
was directed and taken on a forecloſure bill, and the report cor. 
firmed ſome years before; and it appears that the defe:int; 
agent, attorney and ſolicitor, attended the maſter for hin, 

ruld v. Tancred, H. 174% 2 AI Ayns 533. 

Upon a review, no witneſs thali be examined to a matte; 
upon which an examination might have been upon the fir{t bl. 
Vid: Praftical Regifter in Chancery 53. Vide ſupra, 

[On arguing a demurrer to a biil of review, nothing cem ke 
read but what appears on the face of the decree; but after d. 
m. r:2r over-rtiled, plaintiff may read bill, anſu es, or any c. 
dence, as at a re-hearing. Cetterall v. Purchaſe, T. 11 
I Athyns 290.] 

[Papers in the hands of one of the parties before, but not di 
covered till after the decree, may be read on a bill of review, 
Standiſh v. Radley, P. 1741. 2 Athyns 177.] | 

[If a party in the firſt cauſe has examined to eſtabliſh a par 
ticular point, the court will not ſuffer him to bring a new bill, u 
contradict what he attempted to prove in the firſt: as, firſt u 
prove a man ſane, and then to prove him inſane. Beumet v. Lis 
H. 1742. 2 Attyns 529.) | 
It is not cauſe for a review, that the ſuit Was abated by the 
death of the defendant before the decree, R. Ca. Ch. 122. 
Or, that a fact is falſe; for there can be no new examinatie 
after publication, R. 1 Rzl. 382. J. 30. Ch. R. 37. 

Or, that there was a verdict, and a ſentence in the eccis 
ſiaſtical court afterwards to the contrary. 1 Ch. R. 25. 

No review thall be allowed for him, who is not privy to th 
firſt decree z not for a deviſee of the plaintiff in the firſt bil 
Ca. Cb. 123. 1 | 

But where four defend for all the inhabitants of ſuch a place! 
another inhabitant, not party or privy to any of the four deſer 
dants, ſliall have a review. Ca. Ch. 272. 

Nor ſhall a review be allowed againſt him, who is no party, d 
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Nor for him, who has releaſed his equity, before the decree. 

wh, Ca. Cb. 107. , : . 
= — ſhall be admitted after à bill of review; for that 3 
«ould be infinite. 7 Ce. 45 b.* 2 Cro. 186.“ R. 2 Ca. Ch. 133. 12 


; Ver, 135 441. uon bills 
Ake de firſt bill was diſmiſſed, without anſwer, Ec. R. ef revivar. 


C. Ch. 133. 
4 2 45 an apparent error. 1 Ver. 417. ide 2 Ca. 


4 ” bill of review may be by one defendant only, who is 


ars gravatas R. Hord. 50, : A 
go, where the plaintiff has no eſtate or title, but in equity. 
Hard. 59. 
85, if truſtees have obtained decrees, and afterwards are 
changed, the new as well as the old truſtees may be parties to a 


review. Hard. 104. 


As to a certiorari bill. Vide pot, (2 O. 1.) 
As to a bill of interpleader. Fae Pet, (3 To) 


(H) Demurrer. 
(H. 1.) When it lies, and when not. 


* a bill be filed and the d-fendant appears, he may demur, 
plead, or anſwer, otherwite all proceſs ſhall iftue againtt 
him, s if he had not appeared, 

ef defendant has demurred to a bill, and his demurrer has 
been over-ruled, he cannot demur again to the ſame bill, but if 
the bill has been amended he may then demur again. 2 Brown 
Gb, Rep. 66.“ 

[The defendant may demur if the bill is for a matter or ſum 
below the dignity of the court, and it will be diſmiſſed, or upon 
motion; but if there is fraud, or complicated matter, it will be 
retained, however ſm. all. Per Price B. M. 1717. Bunb. 17.] 

It bill is brought for relief againſt ſeveral contracts for ſhares 
of the ſame ſtock bought of the defendant ſeverally, and charges 
that they had formed themſelves into a ſociety to carry on the 
iaud, yet demurrer lies. N. B. Defendants mutt deny com- 
bination, Bull v. Allen in ſe. H. 1720. Bunb. 69.] 

Tho defendant does not demur to a bill, as being too trifling 
tor the court to entertain, yet he may take advantage of it at the 
tearing, Brace v. Taylar, V. 1741. 2 Ayu 253. For a bill 
may be ſo drawn, as to prevent a demurrer for this cauſe. 

A defendant may demer, if the bill be for relief in a matter 
not proper for the court; as, if a bill of revivor revive an order 
made by the conſent of the plaintiff, now married and not a 
party; for her conſent is determined. R. Ca. Ch. 77. 

*A demurrer will be allowed to a bill for a conveyance of a 
noe legal eſtate, as where V. T. deviſed to his wife for life, rc. 
Maier to truſtees to preſerve contingent remainders; remainder 
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td his daughter for life; remainder to truſtees as before; 52 
mainder to the heirs of her body; remainder over in 3 ſubſe 
quent clauſe, he declared his intention, that his daughter \boul 
have only a life eſtate. A bill being filed by the remainder my 
in fee to have a conveyance in which the daughter ſhould ta} 
only an eftate for life, the tefendants demurred, and the de. 
murrer was allowed, on the ground that theſe were onl 
"hb 2 I 
eſtates. 1 BrY:won Ch. Rip. 313.8 
[If plaintiff prays injunction to a mandamus from B. R. © u 
an indictment, intormation or prohibition; defendant may * 
mur. Id. Montague v. Dudman, T. 175 1. 2 Vezey 396. 

[ If bill is brought to eſtabliſh plaintiff's right of common, and 
ſet aſide former decrees, demurrer lies to the whole bill, for plain 
tiff ought to have brought bill of review. Lady Granill x, 
Ramſden, in ſ. H. i719: Buttb. 56.] 

[ Tho! defendant has anſwered original bill; he may demut 
to the amended part: Lowther v. Whorwod, M. 11, 
Bunb. 120. . 

(Defendant may demur, if there are not fufficient parties: u 
it a jointreſs brings bill againſt heir at law to have a covenant 
her huſband (to leave a j-inture-houle in repair) performed, and 
ſatisfaction for the want of it, the heir may demur for that the 
executor ought to be a party; for tho? at law the creditor may ſue 
the heir only, where he is bound, yet as thc perſonal eſtate is 
the natural fund for debts, and the executor may ſhew he tas 
performed the covenanant, he muſt be a party in equity, 
Knight v. Knight, MH. 1734. 3 P. V. 331.) 

If the defendant do not demur for want of parties, he may 
take exceptions for it, at the hearing.* | 

[Vet if adminiſtrator with the will annexed is a defendant, 
another defendant ſhall not demur, becauſe it does not appen 
that the executor did not leave an executor, ſor tlie court wil 
preſume the adminiſtration to be right. Tourton v. Fave, 
T. 1735» 3 P. . 3690] 

[But if plaintiff has taken out adminiſtration in a proper cour 
in a foreign country, our courts can take no notice of it; andit 
he has not alfo taken it out here, defendant may demur. id, 

If an eſtate is charged with 10/. per ann, wages to tit 
knight of a ſhire, and a right given to a corporation, conſiſting 
only of the two knights and the ſheriff, to enter and diſtrai, 
and one knight and the {heriff refuſe to join in recovering it, 2 
the other brings bill for it, defendant may demur. Shed 
Cotton, T. 1747. 1 Veney 38.] | 

[If a crew of 80 appoint cwo of their number, agents fr 
prizes, and afterwards 64 of them agree the two agents thall ht 
certain ſhares, and bill is brought iu behalf of the agents and i 
64, demurrer lies, for the whole 80 ſhould be parties. Log! 
Thomas, T. 1751. _ 2 Pezey 312.) 1 

To a bill brought for injunction to ſtay proceclings in ccc. 
ſiaitical court for a church-rate, to which a cuſtom was pleads 
and plea admitted, and for diſcovery of the value of —_ v 
N 4 2 cue 
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endant may demur, for they are cognizable there. Dun v. 
Cotes, M. 1738. 1 Atkyns 288.) 

If the lord of one manor brings a bill againſt the lord of another 
to eſtabliſh a right and be quieted in the poſſeſſion of a 
fiſhery, defendant may demur, for the right ſhould be firſt tried 
it law. Ld. Tenham v. Herbert, 1742. 2 Atkyns 483.] 

If the executor of an attorney brings bill for money due for 
pulinels done, defendant may demur, for that the remedy is at 
law under 2 C. 2. c. 23. Parry v. Owen, T. 1751. 3 Atkyns 740.] 

[lf there is a decree to account, an eſtate to be ſold, and the 
money paid to incumbrancers according to priority, and after- 
wards plaintiff diſcovers and buys in incumbrances prior to de- 
{endant, and brings bill to tack his mortgage to theſe, defendant 
may demur. Wortley v. Birkhead, T. 1754 3 Athyns 809.] 

[If the lord of a market brings bill for toll of corn brought ta 
market, and that defendant combines to fell by ſample at his 
houſe, and thereby prevents corn being brought to market, 
which is foreſtalling, and prays diſcovery ; theſe are law queſ- 
tions, and defendant may demur. Hawley v. Taylor, M. 1754. 
4 81.5. ] 


manor, 


[If a ſupplemental bill is brought againſt a defendant, no party 


tothe original bill, to anſwer the matters in the original bill, and 
o new matter is pretended to be ariſen ſince filing the original 
bill, defendant may demur. Baldwin v. Mackown, H. 1754. 
3 Athyns 817.) 

f a bill is brought for diſcovery of aſſignment of a leaſe with- 
out licence, tho' it is not brought for the forfeiture, yet does not 
| expreſsly wave the forfeiture, defendant may demur. Ld. Ux- 
bridge v. Staveland, M. 1747. 1 Yezey 56. 

[Defendant may demur to a bill brought by the Ea/ft-India 
(ampany, to diſcover how he came by poſſeſſion of certain goods, 
and whether not by acts amounting to piracy or felony, E. I. 
Cv. Campbell, T. 1749. 1 Vezey 246. in /C.] 

[Put demurrer dos not lie to a bill for diſcovery of a con- 
ſpracy, in ſetting up a Bard child; for it is not a ground for 
diminal proſecution. Chetwyn v. Lindon, T. 1752. 2 Vezey 450.] 

[Nor can defendaant to whom lands are deviſed charged to be 
a alien demur to the diſcovery ; for the diſability of an alien to 
bold lands is not a penalty nor a forfeiture, but an incapacity z 
wor to a diſcovery whether another defendant is an an alien, if 
iſt defendant hath an intereſt (tho' uncertain) in the lands, 
dit, Cen. v. Dupleſis, H. 25 G. 2. Parker 144.] 

o he may demur, if the plaintiff does not intitle himſelf to 
the thing demanded ; as, if the huſband ſue alone, for a thing to 
viich he has no title without joining his wife. Ca. Ch, 41. 

lk a baptiſt aſſigns an advowſon for a term, and on conform- 
nz brings bill for re- aſſignment, ſuggeſting it was in truſt for lluim- 
lelf to avoid the penalties, the defendant may demur. Cetting- 
in v. Fletcher, H. 1740. 2 Atkyns 155.] 

[To a bill brought by a proteſtant next of kin, for account of 
irent-charge ſettled on a papiſt on marriage, defendant may de- 

'0L, II. S mur, 
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mur, for the purchaſe or grant is void. Michaux v. Gy, 
T. 1741. 2 Athyns 210.] 

[If a bill brought for real eſtate ſeeks diſcovery of * 
in the court of delegates, defendant may demur, for they ra. 
late only to perſonal eſtate, Baker v. Pritchard, T. 170 
2 Atkyns 387. 

If a bill is brought for an injunction, and to eſtabliſh x right 
which is for a monopoly, and doubtful, and where the proces, 
ings would be long and expenſive; the court will allow a 4. 
murrer, for that plaintiff ſhould have firſt eſtabliſhed his right a 
law. Whitchurch v. Hide, T. 1742. 2 Atkyns 391.] 

If the bill demand an account of an eſtate from an executy, 
upon a clauſe in the will of his teſtator, who deviſes a moiety of 
the eſtate, which his wife and executor ſhall have at his death t 
the plaintiff. Ch. R. 31. 

If the bill demand a diſcovery of a title againſt a deviſee, 
where the plaintiff does not fhew a title in himſelf, R. G. 
R. 36. | 

[if the lord of a manor brings bill for recovery of a fine, ſup. 
geſting that defendant was admitted by attorney, hut denies i, 
and for arrears of quit-rents, the lands out of which they iſe 
being unknown, and defendant demurs as to relief, the de. 


murrer is good, North v. E. Strafford, M. 1732. 3 P. 


N. 148.) 
[If the bill does not aver defendant to the aſſignee, but only 
that plaintiff is ſo informed, defendant may demur. Id. U. 
bridge, v. Staveland, H. 1747. I Vezey 56.] | 
If it is upon a collateral covenant, not running with the eſtate 
and which therefore does not bind aſſignees, an aſſignee de- 
fendant may demur. id.] 

So, if the plaintiff demand things of ſeveral natures againit ſe 
veral defendants in the fame bill, if the defendants deny the com- 
bination charged; otherwiſe not. 1 Ver. 416. 

And they ought to deny combination, without more; for more 
over-rules the demurrer. 1 Yer. 463. 

[Yet where there has been poſſeſſion of a faſhery for a long 
time, he who claims the ſole right may bring a bill to be quieted in 
poſſeſſion, tho' he has not eſtabliſhed his right at law; and it i 
not good cauſe of demurrer that defendants have diſtinct rights 
for on an iſſue to try the general right, they may take advantage 
of them. Mayer of York v. Pilkington, M. 1737. 1 Atkyns 282. 

Zo, if the plaintiff ſues before cauſe of action; as, if he ſues 
an executor for a diſcovery of aſſets before a ſuit commenc!d 
againſt him; for perhaps he would pay, or confeſs aſſets. Sn, 
Hard. 115. 

It is good cauſe of demurrer, that it appears by the bill that & 
fendant has been in uninterrupted poſſeſſion for 34 years, l 
no incapacity pretended. Frazer v. {ir in ſc'. Al. 11% 
Bunb. 5 4.] 

[A truſtee may demur as well as the c gue truſt, and ne 
ceſtuy que truft is intitled to have the privilege maintained by the 
traſtee. E. Suffelk v. Green, T. 1739. 1 Athyns 450. 
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: is ſought, whether defendant did not procure 

NY parka, and whether the evidence of A. did not 

— , verdict, detendant may demur to both as one queſtion. 
"__ v. Pritchard, T. 1742. 2 Atkyns 387+] 

If a legacy is given to a woman provided the may marry with 
-onſent, if not, given over, ſhe may demur to a bill for a 
ſiſcorery of her marriage. Chauncey v. Tahourden, T. 1742 
2 Atkyns 392+] 1 1 . . | 

If x portion is given over, on marriage without conſent, de- 
ſendant may gemur to diſcovery of the marriage only, tho' dif- 
covery of the conſent is not prayed. Chancey v. Fenhoulet, 
. 

But if a man by his will gives his wife the whole ſurplus of 
tis perſonal eſtate, but if ſhe marry again then ſhe is to deliver 
up half of the ſurplus to his brother and his heirs, and he ſhall 
an her to an account for it; a demurrer to a bill for a diſcovery 
of her marriage, and for an account, ſhall be over-ruled. Lycas v. 
Frans, J. 1745» 3 Atkyns 260.] 

#0n a ge impedit brought againſt the ordinary, he filed a bill 
{ir a diſcovery whether there was not a bond for reſignation given, 
n order to plead it to the action: the defendant demurred, 
i, that the diſcovery would ſubject kim to penalties, 2dly, that 
it was immaterial. To the firſt objection it was anſwered, that 
the bond was legal; to the ſecond, that the plaintiff had a right 
to the diſcovery, and its materiality mult be debated in another 
pace: and the demurrer was over ruled. 1 Brown Ch. Rep. 96. 
hut quiere whether a demurrer in ſuch a caſe on the firſt ground 
would not now be allowed? for though in this cauſe both C. B. and 
J. R. held the bond to be legal, yet the judgment was reverſed 
on a writ of error in parhament. Hid. g8.* 

Demurrer lies to a bill brought to diſcover whether there is 
ſuch a perſon, or where he is, only to make him a party. 
Dizely v. Dinely, T. 1742. 2 Atkyns 394. 

[lf a bill is brought to diſcover whether defendant after being 
mitituted, c. to one living, was not inſtituted, Sc. to another, 
he may demur. Holeler v. Allington, H. 1746. 3 Athyns 453.] 

Put it is no cauſe for a demurrer, that the plaintitf ſuggeſts, 
that the court roll (by which the defendant claims a copyhol ) 
ws falſely entered by the ſteward, tho' the defendant alleges, 
at the homage had found the entry to be true. 

That the bill contains ſcandalous matter; for that ought to be 
referred, and expunged. Semb, 1 Ver. 107. 

{If an officer of a company is made defendant to a bill againſt 
the company for a difcovery, though the oflicer is not intereſted, 
ad his anſwer cannot be read againſt the company, and he may 
. examined as a witneſs and plaintiff can have no decree againit 
lum; yet as his anſwer may tend to a diſcovery, as he may be 
prolecuted for perjury and company cannot, and as his anſwer 
My direct plaintilf to draw interrogatories, hie ſhall not demur, 
bu ſhall anſwer. IWych v. Meal, T. 1734. 3 P. I. 311.1 
"Vet Brown Ch. Rep. 469.“ 
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[If a bill is brought for the recovery of a curioſity ſound 
plaintiff's manor, and fold to defendant undefaced ; Fra b. 
cannot demur, tho' plaintiff might have zrover for the value. . 
detinue for the thing itſelf. D. Somerſet v. Cookſen, M, 135 
3 P. V. Zoo.] 122 
| [It is not good cauſe of demurrer to a bill brought for an 3 
count of perſonal eſtate that there is a ſuit depending in the ix, 
ritual court for a.lminiſtration, for they have no way of ſecurr, 
the effects in the mean time. Phipps v. Steward, H. 777 
2 Athyns 285.] | | * 
lt is not a good cauſe of demurrer, to a bill for a commiſſion 
to examine witneſſes, and for a diſeovery of matters which ti 
plaintiff may give in evidence in an action which he intend; u 
bring, that the action is not yet commenced ; it is ſufiicie 
if there appear on the bill ſufficient grounds for an adm 
1 Brown Ch. Rep. 469.* | 
[Demurrer lies not to a bill for diſcovery of what goods d- 
fendant bought of plaintiff's agent, and what remains unpaid, ani 
for payment of it. Lifet v. Reave, T. 1742. 2 Athyns zog. 
The plaintiff cannot demur to an anſwer tho' it draws a ma: 
ter into examination, which was ſettled before by a decree; bu 


ought to move for an order to reſtrain ſuch examination, R. G 01 

Ch. 56. | 
So the defendant cannot demur, if he is in contempt, or anſwer v. 
by commiſſion. x 
di 


[A defendant cannot demur and plead, or demur and anſwer 
to the ſame part of bill; for the plea or anſwer over-rules tle 25 
demurrer. Jones v. E. Strafford, M. 1730. 3 P. V. 79. 

[So if to a bill ſor an account of rents and profits, to which 
diſcovery is incident, the demurrer, as to ſo much as ſeeks u 
accounts from a certain time, is that plaintiff has his remedy x 
law; and the plea, as to ſo much as ſeeks an account hetor 
filing ſupplemental bill, is the ſtatute of limitations; the demur 
rer and plea ſhall be both over-ruled, Dermer v. Lortiſcus, H. 
1741. 2 Atkyns 282.] | 

If a demurrer is over-ruled, defendant may afterwards inſi 
on the ſame thing in his anſwer. bid. 

The court will not determine the conſtruction of a will a 
demurrer, if there is any doubt, but will over-rule it without pt 
judice to defendant's inſiſting on the ſame matters by anſwer; 
but if on the face of the bill plaintiff has no title, the court wil 
determine on demurrer. Brentford v. Edwards, H. 115% 
2 Vezery 243+] | 

[A demurrer bad in part is void for the whole. E. Sufi" 
Green, T. 1739. 1 Athyns 450.] | ; 

[So if a truſtee in an uſurious bond defendant to a bill for (ib 
covery, and to perpetuate teſtimony, demurs to both, it is bath 
had it bee only to the diſcovery, good. id.) 

[A demurrer for want of juriſdiction is informal and ite, 
detendant ſhould plead to the juriſdiction. Relerdear v. Nn 
M. 1738. 1 A 543. 
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th of time is not proper matter for a demurrer, but for 
a pleas Gregor v. Melſeworth, II. 1740. 2 Vrzey 109.] 

clf Jeſendant anſwers to part of the diſcovery, he cannot de- 

mur to other part. Abraham v. Dodg ſon, H. 1740. 2 Athyns 157.] 
But defendant may anſwer to the diſcovery, and demur to 
me relief. id.] | : 

#But there cannot be a demurrer to the diſcovery without a 
gemurrer to the relief, for that would be not to demur to che 
thing required, but to the means by which it is to be obtained. 
> Breton Cb. Rep. 1 24. 

Where a bill proper for diſcovery only, alſo prays relief, a 
era demurrer will be allowed. Cont. 2 Brown Ch. Rep. 281. 


fic. 10. 319.“ 
[The court cannot let a demurrer ſtand for an anſwer. Anon. 


7. 747. 3 Athyns 530. ] 

If the bill charges, that by producing a deed under which de- 
{-ndant claims, it will appear it was made by a tenant for life 
only, and defendant does not plead he is a purchaſer, but de- 
murs to the whole, it is not good. Stroud v. Deacon, T. 1747. 
Hey 37. 

W cannot demur to a bill ſor partition of tithes, ſor this 
court can divide them. Baxter v. Knoliys, T. 1750. 1 Leać 494+] 

[No benefit of exception can be ſaved on a demurrer. Gregor 
v. Melefworth, M. 1740. 2 Vezcy 109.] 

The particulars which are demurred (or pleaded) to, muſt be 
ditinguithed 3 it is not enough to ſay, as to ſo much of the bill 
bs is not after anſwered, Sc. Chetwynd v. Lindon, T. 1752. 


2 Lat 450. ] 


[Leng 


(H. 2.) How put into Court, Oc. 


A demurrer may be put into court upon a general dee. 

Or under the hand of counſel only, without commithon, or in 
erſon Ord. per Cla. Rules and Orders of Chancery 96. 

[Defendant may demur at the bar ore tenus, (tho' he has be- 
Jore put in a demurrer which is over-rulcd) and in that caſe it 
Jhall be without coſts on either fide. Tourton v. Flower, T. 1735. 
3P.W. 369.] 

But after an attachment with proclamation, it ſhall not be re- 
cared without leave of the court, upon motion and ſatisfaction 
for the delay. Ord. per Cla. Rules and Orders of Chancery 99. 

Nor after motion for time to anſwer. 

Yet all contempts being pardoned by a general pardon, a de- 
murrer was allowed after proclamation returned. Ca. Ch. 238. 

After motion for time to plead, anſwer or demur, but not 
o demur alone, if the defendant demur, and by way of anſwer 
only deny combination ; this is not a compliance with the terms 
of the order, and the demurrer will be difcharged and ordered to 
be taken off the file with coſts. 1 Pr:wn Ch. XS. 78. Vie 
3 Achynt 726. * 

After a motion for time to anſwer, a demurrer to part (with 
anſwer to part) was put in, and on a reference to the matter, he 

5 3 reported 
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reported it regular, but exception being taken to the report wy 


allowed. 2 Brown Ch, Rep. 214.* | 
A demurrer ought to ſhew the cauſes, for which it is demyr 
red. Ord. per Cla. Rules and Orders of Chancery gy, 7 | 

Yet a bill may be diſmiſſed, at the hearing, for cauſe; 1, 
ſhewn upon the demurrer, upon payment of coſts for the can 
over- ruled. Vide 1 Fer. 78. Vide Practical Regiſter in Chum t 
133. Vide Rules and Orders of Chancery 97. 1 0 

Otherwiſe, if the defendant had not demurred, but only ple 
ed. Vide 1 Ver. 78, 19. c 
There cannot be a demurrer to a ſubprna in the nature af; \ 

ſeire facias; for a ſubpzna is no record. Ca. Ch. po. 

or to an anſwer, which would cauſe a re- examination d ſ 
matters before ſettled. Ca. Ch. 56. T 

The plaintiff, within eight days after a demurrer, amen 
his bill, upon payment of 205. to the defendant's clerk, % c 
r 


Practical Regiſter in Chancery 133. | 

Or he may diſmiſs his bill upon payment of 40s. withoy 
motion; which will be no impediment to a new bill, FJ 
Practical Regiſter in Chancery 133. 

So by order in the excheguer, if the plaintiff within two dan 
before the time fixed for hearing, gives notice to the defendan 


that he admits the demurrer, and pays 20 s. coſts, the defendan . 
ought not to have it heard. Vide Rules and Orders in Exchequn 
5 . Rule 11. v 


So, if the plaintiff, in ſuch time, gives notice that he vill u. it 
pi to the plea, he my reply within a week without coſts ; oth. d 
wit» the d-fendant ſhall be diſmiſſed with 3o s. coſts. Ibid, ot 

ne plaintilf in chancery does not amend or diſmiſs his bil, 8M » 
the defendant ſhall enter his demurrer with the regiſter, to k I 
2rgued in court within eight days after the filing, otherwiſe i 
will be Gifallowed ex cuiſu, as for delay, and the plaintiff flul 
have a fals for another anſwer, and 40s. coſts. Vide Ri 
a Orders of Chancery 97. Vide Practical Regifter in Chancoy 
. | 


- "» &-; 


34» 
After ſuch a diſallowance, it ſhall! not be argued without ms 
tion and leave of the court. ide Rules and Orders of Chance 


— = fn 


7. | 
i If, upon debate the demurrer be allowed, the bill ſhall be d. 
miſſed with coſts. Vide Practical Regiſter in Chancery 133, 4- 
So, by order in the excheguer. Vide Rules and Orders in Ext 
quer 4, 5. Ruleg. | 

But there ſhall be no coſts, if the demurrer comes in upon: 
dedimus. Ord. per Cla. Vide Rules and Orders of Chancery g. 
1 Ver. 282. Vide Practical Regiſter in Chancery 134. 

If a demurrer, or plea be allowed to, part, the plaintiff ſhal 
pay 30s, colts. 

If a demurrer be over-ruled, the defendant ſhall pay 5 mv 
for colts. Ord. fer Ca. Rules and Orders of Chancery 9 
Vide Practical Rig iſter in Chamcery 133. 4 

So, if it be over- ruled for the cauſes alleged, tho' the bil x 


& 


& = &5 8 8 © 


=== 


CHANCERY, 


80 by order in the exchequer, if it be over-ruled, or not ſet 
down before the Saturday ſev'night after it is put in, the defen- 
dunt ſhall pay 40 5. and rejoin gratis, and join in commiſſion, 
Vide Rules and Orders in Exchequer 4. Rule g. 

Or if the defendant two days before the time fixed for the 
hearing his plea or demurrer, anſwers and gives notice thereof to 
the plaintiff's attorney, he ſhall pay only 20 5. coſts. Vide Rules 
and Orders in Exchequer 5, Rule g. 

If the demurrer be long and frivolous, the court orders the 
Jefendant to pay 5 J. for coſts, and that no pleading be after- 
wards received under the hand of the ſame counſel, 

If the demurrer be for want of title, and the defendant an- 
ſwers to ſeveral parts of the bill he thereby over-rules his demur- 
rer, Semb, 1 Ver. go. 

If the demurrer be for want of parties, where the bill is for a 
diſcovery of other parties concerned in intereſt, it will be over- 


ruled, I Ver. 95. 


(J) Plea. 
(I. 1.) What is a good Plea, and what not. 


THE uſe of a plea in equity is to ſave time, expence, and 


vexation; therefore if one point will put an end to the 


whole cauſe, it is important to the adminiſtration of juſtice, that 
it ſhould be pleaded: but a plea containing two different and 
diſtinct points does not anſwer theſe ends: an anſwer is a more 


| commodious form, and therefore if ſuch a plea be pleaded, it 


will be ordered to ſtand for an anſwer, with liberty to except. 
1 Brown Ch. Rep. 417, 418.“ 

*But a plea of a conveyance, and of fine and non-claim, is 
not multifarious, but a good plea to a bill impeaching the con- 
reyance, as not being for valuable confideration. 1 Brown Ch. 
Rep. 274,% | 

[The defence proper ſor a plea muſt be ſuch as reduces the 
cauſe to a particular point, and thence creates a bar to the ſuit, 
for not every good defence in equity is likewiſe good as plea. 
Chapman v. Turner, 1739. 1 Alhyns 54.] 

A pica that brings no new matter before the court, will be 
orer-ruled; as if a defendant plead a ſentence in the admiralty 
court which is recited in the bill. 1 Brown Ch. Rep. 57.“ 

*The plea muſt not put a negative on the bill; a denial of 
the facts ſtated in the bill is proper for an anſwer ; a plea mult 
confeſs and avoid. Semb. 1 Brown Ch. Rep. 409, 411.“ 

Thus where the plaintiff deduces his title as heir at law, 
the defendant cannot plead that the plaintiff is not heir at law, 
he muſt deny his title, by way of anſwer, as explicitly as it 
Is kid. 2 Brown, Ch. Rep. 143.* 

$0 in the caſe of a purchaſer, for valuable confideration, if 


the bill charge particulars of notice, the defendant muſt deny all 
the circumſtance particularly, not gencrally. Id. 146.“ 
8 
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The defendants may plead to the bill; 

Jo the juriſdiction of the court; as, that the partic; Ove 
evithin a county palatine, and the ſuit is — land there, or matter 
local. Semb. Ca. Ch. 41. Vide Franchiſes, (D. 9.) 

But when only one party dwells there, or it be for a thing 
perſonal, it is no plea, Ca. Ch. 41. 

So it is no plea, that the uni uenſity has conuſance in all cauſe 
in law or equity, where a /*rolar is a party; for that does ny 
extend to matters of mere equity. X. 2 Vent. 362. 

[Plea to the juriſdiction of chancery, (or of any other d 
the king's ſuperior courts of general juriſdiction] muſt ſhey 
what other court has juriſdiction. E. Derby v. D. Athol, H. 17% 
1 Vezey 202,] 

[A plea which covers too much, cannot be allowed for pan; 
as, a plea to the juriſdiction, where plaintiff has a right to a dif. 
covery, tho? not to relief, 16:4. ] 

[Or if a rectory 1s deviſed to a college, in truſt, to preſent the 
ſenior divine then fellow, defendant cannot plead to the jur. 
diction, as being in the viſitor. Green v. Rutherforth, P. 1750, 
1 Yezey 462.] 

But if an information is brought for relief, againſt an undue 
election to a fellowſhip in a college, defendant may plead thy 
there is a viſitor who has the ſole determination of ſuch matters, 
Attorney General v. Talbot, H. 1747. 3 Athyns 662, 1 /. 
zey 78. 6 

To the diſability of the plaintiff; as, that he is excommunicated; 
and that ſhall be ſhewn under the ſeal of the ordinary. J 
Practical Regiſter in Chancery 277, 8. | 

[That plaintiff is an alien born, and an alien infidel, not of 
the chriſtian faith, is not a good plea to a bill for a perſonal de. 
mand. Ramkiſſenſeat v. Barker, 1737. 1 Athyns 51.] 

{in the plea of, an alien, defendant muſt aver that the perſon 
was an alien, or it is no bar. Burk v. Brown, T. 1742. 2 4 
kyns 397. 

[Plea of conviction of capital offence, muſt be judged with 
equal ſtrictneſs here, as if at common law. Vid.) 

[ Therefore, that A. gave B. a mortal wound, of which, C. 
without ſaying in what part, is bad. id.] 

[Or if it ſays he was tried at the aſſiſes, without ſaying the 
2 who tried him had a commiſſion of oyer and ferminer, it b 

ad. Ibid, 

That he p outlawed in anther cauſe; and the outlawry ſhall be 
ſhewn /# pede ſigilli. Vide Practical Regiſter in Chancery 276. 

But outlawwry in the ſame cauſe for hich relief is prayed, is 10 
plea, but ſhall be ditaliowed of courſe, as for delay, and the 
plaintiff ſha!l purſue his proceſs for other anſwer, and 5 marks 
colts. Ord. per Cla. Rules and Orders of Chancery 97. Tat 
Practical Regiſler in Chancery 277. . 

And when outlawry in another cauſe is reverſed, the plain? 


upon payment of 20s. to the defendant {hall take a ne 
again. 
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zeunſt him to anſwer the ſame bill. Ord. per Cla. Rules and 
Fart of Chancery 98. Vide Pratical Regifer in Chan- 
RT order in the exchequer, if a plea of outlawry be admit- 
* or allowed, and the outlawry be reverſed, the plaintiff pay- 
ing the coſts, ſhall take out a new ſubpæna to anſwer his bill. 
val Rules and Orders in Exchequer 5. Rule 10. 0 
if one defendant pleads outlawry in the plaintiff, it is good 


only ſor himſelf. Ca. Ch. Jo G | 
e plea to a ſuit as executor. 


184. 
2 for want of parties, is in bar to the whole bill, 
diſcovery and relief, Plunket v. Penſon, T. ä 2 A.- 

ns 51. 

? Ti the bill is only againſt repreſentative of real, and 
not of perſonal eſtate, mult be allowed tho' ſuſpected only for 
delay. Ibid. 

cUuleſ o ſuggeſted that the repreſentation is contsſting in 
the eccleſiaſtical court, bid. 

lt is a good plea to a bill for diſcovery of aſſets, that the admi- 
nitrator is not a party, tho' he is acknowledged to be inſolvent. 
Afehurft v. Eyre, P. 1740. 2 Athyns 51.] 

80 a defendant may plead another ſuit depending in the ſame, or 
anther court fer the ſame cauſe. Ord. per Cla. Rules and Or- 
ders of Chancery 98, 99. Ca. Ch. 241. 

[Plea that another action is depending in another court for 
the ſame thing, is bad; for plaintiff need not make his election 
till defendant has anſwered. Jones v. E. Strafferd, M. 1730. 
3 P. . 79.] i 
iat the bill is for the ſame matter for which plaintiff 
brought another bill, is not a good plea, if the laſt is brought in 
2 different right; as, if the firſt is as executor or adminiſtrator, 
the ſecond as adminiſtrator de bis non, Ec. of inteſtate. Hug- 
gius v. York-Buildings Company, T. 1740. 2 Auyns 44] 

[To ſupport a plea of a former decree, ſo much of the former 
bill and anſwer muſt be ſet forth, as to ſhew the ſame point was 
then in iſſue, Child v. Gibſon, T. 1743. 2 Athkyns 603.] . 

[Adecree in a former ſuit for the ſame matter, cannot be 
pleaded till it is inrolled. Aon. 1754. 3 Athyns 80g. ] 
| (But it may be inſiſted on by way of anſwer, Kenſey v. Ken- 
rs, 7. 1754. 2 Vezey 577-] 

A former decree, ſigned and inrolled, in which plaintiff was 
21 infant, is a. good plea, for an infant plaintiff is bound by a 
ar as 3 of age. Gregory v. Melſeworth, H. 1747. 3 At- 
Hun 626. 

Or, anther bill diſmiſſed for the ſam? cauſe, Vide 1 Ver 310. 

* the decree for the diſmiſſion be not ſigned, or inrolled. 
! Fer, 310. 

[It the repreſentative of a co-adminiſtrator brings a bill of re- 
"wor and ſupplemental bill, for the ſame thing that the two ad- 
miniſtrators 
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miniſtrators had brought one ſor beſore, which, 
the death of one, the other had diſmiſſed, ſuch dim. 
lion is a good plea, Bowden v. Beauchamp, M. 1740. 1 4. 
kyns 82.4 

[Plea of decree of forecloſure, and non-payment, is not 
if there has been no final order to forecloſe, whatever length of 
time has elapſed ; but it may be a good defence. Senheuſe v. Kan 
T. 1752. 2 Vezey 450.) 
In the excheguer, if the plaintiff admits this plea of a former ſut 
depending, he ſhall pay 40s. If it is allowed on the hearing hy 
the court, 3/. coſts. Vide Rules and Orders in the Exchequer (, 
Rule 13. 

If | be another ſuit for the fame cauſe at commu 
law, the defendant may move, that the plaintiff may make his 
election at a day to be fixed by the court, where he will pry. 
ceed. | | 
50 the defendant may, in chancery, plead another ſuit diſmiſed | 
in the exchequer for the ſame cauſe. Vide Ca. Ch. 155, 6, 

Otherwiſe, if the diſmiſſion was 4vithout prejudice in law or ei. ' 
ty. R. Ca. Ch. 156. 

[A bill dropt for want of proſecution, cannot be pleaded x1 
decree of diſmiſſion to another bill; nor is it ſufficient thy 
the court implied there was no title when they diſmiſſed th 
bill, an abſolute determination of the court that plaintiff had ny 
title, muſt be ſhewn. Brandlyn v. Ord, M. 1738, 1 4: 
kyns 571.] | 

A plea of a former ſuit ought to ſhew, that the defendant wy 
ſerved with proceſs, or appeared. Abr, Ca. 39. 
But to a bill by A. againſt B. for a forecloſure, , 
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former bill in the exchequer by B. for redemption, is no plea t 
1 Fer. 220. 

A plea of former ſuit ſhall be without oath; for f q 
ought to be referred to a maſter whether there be ſuch a fu a 
1 Per. 332. . 2 

[A plea of another ſuit depending for the ſame matter, muſt { 
forth when it was inſtituted. Fgſer v. Vaſſal, M. 1747. 34. e 
ins 587.] | | 1 

[If a creditor who has come in and proved his debt before the a 
maiter, under a decree at the ſuit of another creditor, brings 1 l 
new bill, the former ſuit is a good plea, Neve v. Weſton, T. 174) : 
3 Atkyns 5 57] th 

If there is a decree for tithes, and the account is depending k. 
fore the maſter, defendant may plead this ſuit and decree to fo 
new bill brought; for the account in this court is taken down 0 h. 
the time of making the report. Bell v. Read, M. 17, 47. 34: th 
kyns 590.] _ 1 

If an executor aſſenis to a ſpecific legacy, and the legatee bring 
trover, and recovers large damages; the verdict and judgments m 
a good bar to a bill by executor to ſet them afide, il. : 

J 


Lee, T. 1745» 3 Athyns 223. 
f Af 


CHANCERY. 


A plea of a foreign ſentence in a commiſſary court in France 
{the bureau des aftions ) is bad. Gage v. Bulkeley, H. 1744. 3 At- 
Abet not aver, that the former ſuit is depending; for 
+ ſhall be referred, and if ſet down to be argued, is admitted. 
332. | 
; — — have agreed to make the ſubmiſſion to an award, 2 
rule of court, and to be reſtrained from bringing a bill in equity, 
irhitracors may plead in bar the award, tho' it ſhould be de- 
feftive in point of law. Lingood v. Croucher, T. 1742. 2 At- 
082 FE is brought againſt an arbitrator, for diſcovery of the 
unds of his award, he may plead he is not obliged to tet them 
forth. Anon. T. 1748. 3 Athyns.644.] 

An award (unleſs there is colluſion or groſs miſbehaviour) is 
a good plea to a diſcovery as well as to the merits, Tittenſon v. 
Prat, T. 1747. 3 dAtiyns 529+] : 

If a plea of an award is allowed to a bill, praying a general 
accouat, yet the plaintiff is not precluded at the hearing, from 
objecting to the award for fraud or partiality in the arbitrators, 
Ligand v. Eade, M. 1742. 2 Atkyns 501.] ; 

[if one partner brings bill for diſcovery and relief, againſt ano- 
ther, who pleads that by their articles, all differences relating to 
their partnerſhip ſhould be referred, tha: the bill relates to ſuch 
only, that they have not been ſubmitted, nor has plaintiff offered, 
to defendant has been always ready, Sc. this is not 
good, for there thould have been a clauſe impowering arbi- 
trators to examine parties and witneſſes on oath, which by this 
| they 45 do. Wellington v. Mackintoſh, P. 1743. 2 At- 

1 569. 

9271 is ſaid that with reſpect to this point, Ld. Hard. 
wicke's opinion muſt be miſ- reported, for the parties could not give 
arbitrators ſuch a power. D. per Keny:n, Maſter of the Nulli. 
2 Brown's Ch. Rep. 337.“ 

And therefore, that by articles of partnerſhip, all differ- 
ences which might ariſe were to be referred to arbitration, 
and that the matters in diſpute had not yet been ſo referred, is 
a good plea to a bill for an account of a partnerſhip. 1d. 
lid. 336.“ 

So a defendant ſhall plead the fatute of limitations, Vide Prac- 
tical Regiſter in Chancery 279. 

[Where defendant has been in poſſeſſion of eſtate pur autre vie 
for 30 years, the fatute of limitations is a good plea, tho? plaintiff 
had not the leaſe in his poſſeſſion, and the defendant ſets out that 
— leaſe had been renewed. Low v. Burron, P. 1734. 3 P. 

« 262. ] 

[The ſtatute of limitations is a good plea (but not a good de- 
murrer) to a bill to redeem after the mortgagee has been in poſ- 
ſeſſion, many (as 30) years. Agga v. Picterill, T. 1745. 3 At- 
05 225. 

nteſtate 
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Inteſtate dies abroad, leaving infant ſon, adminiſtraticy ; 
granted during the minority to A. who does not ſue, the fon by 
miniſtrator de bonis non, within fix years of coming of * F 
yet the /tatute of limitatiant may be pleaded againſt him, My 
Eaft-India C:mpany, T. 1734. 3 P. V. zog.] ö 

[A corporation may plead the fatute of limitations, as well 1; 
private perſons. bid. 

[The fatute of limitations may be pleaded, tho? an original hay 
been filed, if there have been no proceedings on it for ſix year, | 
Lacon v. Lacon, T. 1742. 2 Atkyns 395.] 

[To a note to pay an annuity, or a ſum three years after date | 
or a ſum by inſtalments, the plea muſt not be, did not promi 
but that the cauſe of action did not accrue within fix years, Wen: 
H. 1743. 3 Atkyns 70.] 

[Plenarty for fix months is a good plea to a bill, praying that 
detendant, who was preſented by a truſtee in breach of trut, 
may be compelled to reſign. Boteler v. Allington, H. 1746. 3 A. 
55, 453-] 3 

22 [The ſlatute of limitations is no plea where the bill charges fraud, 
but it ſhould charge that the fraud was diſcovered within fx 
vears before bringing the bill. S. S. Company v. W ymanidſell 
M. 1732. 3 P.W. 143] | 

The fatute of limitations cannot be pleaded to the diſcovery 
zvhen the debt was due, tho” it may be to the debt itſelf, Mad. 

uorth v. Clifton, T. 1740. 2 Athyns 51. 

[A fine and non- claim 1s not a good bar to a plaintiff's title, if 
a {uit has been pending in this court, in a caſe where there i 
proper matter of equity. Baker v. Pritchard, T. 1742. 2 4t- 
byns 387. 

[If a man enters upon an eſtate on the footing of a truſtee, and 
performs the truſts, but never. makes any declaration of it, and 

© then levies a fine, a plea of this ine and non-claim fha!! not be 
allowed to bar a remainder-man. Shields v. Atkyns, T. 1745. 
3 Athyns 560.] | 

The flatute of limitations cannot be pleaded to a bill for 
diſcovery of a title, and charging fraud, but defendant muſt 
anſwer to the fraud. Bicknell v. Gough, T. 1747. 3 4. 
tyns 558.] | 

*Jo the defendant may plead* he privilege of ihe wi 
verſity to have cenuſance of fleas, Ca. Ch. 237. Vide 
2 Vent. 362. 

That the bill requires an anſwer to a matter, which ſub 

feats the defendant to a penaity, or accuſes him of a crime, 


1 Ver. 109. 
If a diſcovery is prayed of a contract to purchaſe an eſtate, 


deviſed to the vendor, againſt whom there has been a verdict, and 
a receiver put in poſſeſſion by chancery, to both which this con- 
tract was ſubſequent, it is within fat. 32 H. 8. c. 9. againit fell 
ing pretenced titles, which ſtatute defendant may picad, Shorp 


v. Carter, T. 1735. 3 P. N. 3755) 1. 
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If a bill is brought for relief againſt a policy of inſurance, 
caggeſting the ſhip was fraudulently loit, and that ſhe had only 
cool on board, and interrogating what goods were on board, de- 
ſendant may plead the ſtatutes making exportation of wool penal; 
but if any other kind of goods are mentioned in the charging part, 
leſendant muſt give ſome anſwer to that. Duncoif v. Blake, 
Hl. 1737. 1 Athyns 52.] | | 

If a plea of the ſtatute of frauds, as to a diſcovery, 
is coupled with an anſwer admitting the facts, the plea 
muſt be orer- ruled. Cottingten v. Fletcher, H. 1740. 2 A.- 
r 155. 

755 if the bill be for a redemption, upon a ſuggeſtion, that A. 
ante yd to the father of the defendant in mortgage, who agreed to make 
2 d:feazance 3, à plea, that the land was ſettled in marriage on the de- 
f Alan, for a C6 nfede ration paid, evithout notice of ſuch agreement, is 
good, K. Ch. R. g. i 

{if to a bill by a creditor under 2 will, for ſale of lands for 
payment of debts, for diſcovery of title to lands in widow's poſ- 
leon, ſhe pleads a deed of ſettlement and jointure, and offers to 
diſcover if plaintiff will confirm, it is bad, unleſs ſhe ſet forth tie 
particular lands, and the date of the deed. Chamberlain v. Knapp, 
H. 1735. 1 Athyns 52. 

So a defendant ſhall plead, to a bill for diſcovery of a title, 
That he is a purchaſer for a valuable cunſideration, without notice 
ef the plant ft incumbraiice. 2 Vent, 361, Vide poſt, 
JJ. 3, 4.) 

1 * need not ſhew for what conſideration, R. Ca, Ch, 34. 


R. Hard. 5 10. 
| [A valuable conſideration ſet'forth by defendant, protects him 
from giving an anſwer to a title ſet up by plaintiff, but plea of 
bare title, without ſetting forth a conſideration, will not. Brereton 
v. Gamul, H. 1741. 2 Athyns 240.] 

So it need not mention the time of the purchaſe. R. 
Hard, 510. 

But if the plea does not add, that he was a purchaſer, without 
ulice, it is bad. R. 2 Vent. 361. Semb. 1 Ver. 179. 

Jo a bill for diſcovery of deſendant's title, it is a good plea, 
that a writ of right had been tried and determined againſt the 
plaintiff, who was demandant in the writ of right. 1 Brown, Ch. 
Rep. 305 4 

But where the bill is for a diſcovery leading to relief at law, 
the defendant cannot plead in bar to the diſcovery, matter 
- would be a bar to the legal remedy. 2 Brown, Ch. 

11.“ 

{In a- plea of a purchaſe, if defendant ſay he had no 
notice at the time of the purchaſe, he need not ſay he had 
t not at any time before. Tones v. Thomas, H. 1733. 3. 
. 243. 

and without netice at the time of the purchaſe, is not ſuſkcient 
without ſayin g, that he had ut ciot:ce when the convezance was exe · 


"ted. R. Ca, Ch. 34. 
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CIf a purchaſe for valuable conſideration without notice, 
pleaded to a bill, which charges particular and ſpecial notice 1 
general denial of notice is not ſuſhcient, it muſt deny as ie 
cially, or it will be bad. Radford v. Wilfon, M. 1754. 34. 
kyns 815.] 

[If to a bill for poſſeſſion, defendant pleads purchaſe for ya. 
able conſideration, and that the money is paid, or bona fade ſecured 
to be paid, and it is in fact only ſecured; the plea ſhall be over. 
ruled, for he has now notice of plaintiff's title. Hardington v. 
Nicholls, H. 1745. 3 Atkyns 304.] 

And notice ſhall be by way of anſwer, not by plea. R. 2 C. 
Ch. 161. | 

[If defendant in plea of purchaſe for valuable conſideration 
omits to deny notice, and plaintiff replies, defendant need only 
prove his plea, for plaintiff might have fet it down to be argued, 


Harris v. Ingledew, H. 1730. 3P.W.91.] 


[In pleading a purchaſe or mortgage, the defendant muſt ſhey 
that the vendor or mortgagor pretended to be ſeiſed in fee. Had 
v. Egerten, P. 1734. 3 P. W. 280.] 

[On a plea of a purchaſe for a valuable conſideration without 
notice of plaintiff's title, it is ſufficient to aver, that the perſon 
who conveyed was ſeiſed, or prezended to be ſeiſed, when he ex- 
ecuted the purchaſe deeds ; but where fine and non-claim is the 


bar, the averment mult be that he was actually feifed ; ſeiſed ut 


de libero tenemento is ſuſſicient. Story v. Ld. Windſor, T. 17143, 
2 Atkyns 630.] 

So if a defendant pleads a ſettlement after marriage, purſuant t 
an agreement before, the plea ought to ſhew what the agreement 
was. I Ver. 139. 

If the defendant pleads, that he is a purchaſer, bona fide, with 
notice, and denies the fraud alledged in the bill, it 1s not good, unleſs 
he anſwers to the fraud. 1 Per. 185. 

If he does not ſhew the vendor ſeifed and poſſeſſed, it is bad. 
I V. 6. 246. 

If he pleads it to more than was ſettled for what is then due, it 
will be bad. Vide Ch. R. 143. 

If under one roof there were formerly a ſulling- mill and a corn- 
mill, which paid a modus of 65. 8 d. and the fulling wheels are 
taken away, and two corn-mills are put in its place, and a bilti; 
brought for tithe of three mills, and the modus is pleaded for the 
one mill, it is bad in form and in ſubſtance. Talbot v. May, 
M. 1743. 3 Athyns 17.] 

So to a bill by an executor, for an account of the profits of an 
eſtate pur auter vie, the defendant may plead, That the fetalen 
permitted him to take the profitr for a debt, upon which kt 
entred, and the teſtator being dead, has title as occupant. R. 
2 Vent. 304- | 

So to a bill for a diſcovery, the defendant ſhall plead, 
that what he knew was only as counſel, arbitrator, &c. R. Ci 
Ch. 277. Fe 


CHANCER Y, 


do the defendant may plead, that he being a murtgagee, 
hearing © prior incumbrances, purchaſed an gate prior 
4 the plaintiff i, with an offer to aſſign, on payment of 
the money due upon both. K. Ca. Ch, 150, Vide poſts 
10. 
— F 3 takes a prior eſtate in fee, he ſhall not be 
obliged to make diſcovery. D. Hard. 173. 
Otherwiſe, where he purchaſes other incumbrances. R. 
F - | 
4 3 defendant to a bill for diſcovery of the goods of a bank- 
rupt, it ſhall de a good plea, 7. hat he purchaſed them bona fide, for 
1 valuable confederation, before a commiſſion, and before notice of the 


bankruptcy =. I Ver. 27. a x : 
Plea of a ſtated account, muſt ſhew it was in writing, 


and what the balance was. Burk v. Brown, T. 1742. 2 A. 
by 397+] 5 

A plea of a ſtated account, as to all matters herein before at- 
amnted for, is bad; it ſhould aver, that it is juſt and true to the 
beſt of defendant's knowledge and belief. Anon, H. 1743. 3 At- 
brus 70. 

10 8 impeaches an account, and charges that plaintiff has 
$0 counterpart of. it, defendam, if he pleads a ſtated account, 
muſt annex a copy of it. Hamkey v. Simpſon, H. 1745. 3 A. 
In 30Js 

15 J bull to be relieved from a bond for the balance of an 
account, a plea, that the account was flated with his teflater, and the 
vucbert delivered uh, and a band given for the balance, was over- 
ruled. Ca. Ch, 262. Vide pe, (2 A. 3.) 

Bill for an injunction to an action for waſte, becauſe the waſte 
aledged was an improvement; plea of the ſtatute of Gloucefter, 
which allows an action for waſte againſt the Ieflee, was over- 
wed, Ch. R. 135 

bill for money ſecured by mortgage, and alſo by bond; plea, 
that the plaintiff, in an ation at law upon the ſame bond, was non- 
futed, is not good, Pide 1 Her. 77, 8. 

Bill for relief againſt a policy, to pay without abatement, if 
4. died before M.; plea, that A. did die before, over-ruled. &. 
2 Fer. 10. | 

Bill to be relieved againſt a verdict at law; plea of the wverdi 
end judgment, and that the matter is conuſable at law, and the plain» 
tiff did there inſiſt upon it, over- ruled. K. 2 Fer. 146, 155. 

[If a bill is brought to ſet aſide a will for fraud, and for a re- 
ceiver, and defendant pleads that the will was duly executed, 
and ought to prevail till found otherwiſe at law, and therefore no 
teceirer ſhould be appointed till then, the plea is good as ta the 
* part, but not as to the latter. Anon. M. 1743. 3 At- 
ms 17, 

Bill for an account of goods ſold by the ſheriff upon an execu- 
ton at an under-value; plea, that {try were offered to the plaintiff 
al the ſame value, is good. X. Ch. K. 111. 

[If 
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CHANCERY, 


[If a bill is brought againſt adminiſtrator for a diſtribution, - 
is not a good plea that he is not obliged to it within the year; is 
it thall ſtand for anſwer with liberty to except. Hart v. Ki 
in ſc. T. 1720. Bunb. 64.] 5 

If the plea is to diſcovery and relief, when the bill prays on; 
a diſcovery, it is bad. Aſgil v. Dawfen, in ſe, H, m 
Bunb. 70. ] | | | 

[A plea may be bad in part, yet not bad in the whole, D,,. 


; calf v. Blake, H. 1737. 1 Atkyns $2.] 


CA bill, ſo far as not contradicted by the plea, muſt 
be taken to be true. Plunket v. Penſon, T. 1740, 2 4. 
kyns 51.] 

[Tf a bill is brought for payment of a note of an inteſtate, char. 


ing that adminiſtrator promiſed to pay as ſoon as he got in the d. 


fects, a plea that defendant made no promiſe to pay, is bad, 2 
too general; it ſhould be, no promiſe to pay out of the aſſetz. 


Anon. H. 1743. 3 Athyns Jo.] 


[If a plea is to the relief only, and is directed to ſtand for in 
antwer, the words, vith liberty to except, muſt be added, or it i 
allowing it a good anſwer, Maitland v. Wilſon, M. 1754. 34. 
kyns 814.1 

[A plea containing exception of matters herein after mentionel 
is bad. Salkeld v. Science, M. 1750. 2 Vezey 107.] 

[So to a bill for account and diſcovery, a plea of 
releaſe, farther and other than in the plea ſet fort, 
id.) 

[Unleſs the only ſums mentioned in the plea are alſo men- 
tioned in the releafe, for that makes it the ſame, as if it had 
been ſaid, farther than is in the releaſe, which is good in form, 
Ibid. | 

. if there are charges of account made up, and dei. 
ings which require anſwer and diſcovery, ſuch plea of releaſe 
is bad in ſubſtance, for if allowed, plaintiff could not except 
Bid. 

If defendant does not prove the fact, neceiſary to ſupport the 
plea, plaintiff ſhall not loſe his diſcovery, but the court will ore 
examination on interrogatories to ſupply it. Brownfwerd v. 
Edwards, H. 1750. 2 Vezey 243.1 

A plea may be amended, if there be a mere ſlip, where the 
material ground of defence appears ſufficient, but not othervile, 


2 Brown, Cb. Rep. 147.“ 


(I. 2.) How put into Court, Sc. 


A plea may be put in upon a general dedimus, 

Or under the hand of counſel only, if it be to the juriſdiQtion, 
or to the diſability of the plaintiff, Ord. per Cla. Rules and O. 
ders in Chancery 96. 

The plea ſhall be put in upon oath of the defendant. 2 C. 
C5. 208. 1 


CHANCER Y. 

But if the matter of the plea appears upon record, 
is not neceſſary z and therefore a plea of outlawry ſhall be 
without oath. Ca. Ch. 237. Vide Praftical Regiſter in Chan- 

274. 
* an attachment with proclamation, no plaa ſhall be re- 
ceived without an order of court. Ord. per Cla. Rules 


and Orders of Chancery 99. Vide Praftical Regiſter in Chan- 


27 . | | 
5 Þ * of the univerſity to have conuzance of pleas ſhall be 


pleaded without oath; Ca. C5. 237. 
do a plea muſt be averred 3 otherwiſe it will be over-ruled in the 


exchequers Hard. 160. 

80 a dilatory plea ſhall not be allowed, where the defendant is 
in contempt, or anſwers by commiſſion, 

80 a defendant who pleads, ought to anſwer to a fact, 
not covered by the plea, or which ſupports his plea. Eg. 
Ci, 185, 
clf 20 hearing the cauſe, defendant has not ſuppotted his plea 
by his anſwer, plaintiff may counterprove by reading the anfwer, 
and ſo overturn the plea : ſo at the time of arguing the plea, plain- 
if may counterprove by reading the anſwer to ſhew defendant 
has not ſufficiently ſupported his plea, Hildyard v. Cr, H. 1745. 
3 Alynt 303.] | 3 

All pleas to the juriſdiction, or upon the ſubſtance of 
the bill, thall be determined in court. Ord. per. Cla. Rules 
2nd Orders of Chancery 97. ide Practical Regiſter in Chan- 
ery 282. 

A plea to the juriſdiction, or founded upon the ſubſtance of 
the bill, ſhall be entred by the defendant with the regiſter, within 
eight days, to be argued. Ord. per Cla. Rules and Orders of 
(hancery 97. | 

A plea to the diſability, the plaintiff within eight days after 
fling thall enter with the regiſter to be argued, if he thinks it 
proper; and if he does not do it, the defendant of courſe ſha} 
ute out proceſs for uve marks coſts. Ord: per Cla. Rules and 
Urders of Chancery 98. Vide Practical Regiſter in Chan- 
cry 277. 

Aplea of another ſuit depending, ſhall be referred to a maſter; 
ad if the plaintiff does not procure his report within one month, 
ts bill ſhall be diſmifſed with ſeven nobles for coſts. Ord. per Ca. 
Rules and Orders of Chancery 98. Vide Practical Regiſter in Chan- 
ery 281. 
lf the report be againſt the plaintiff, he ſhall pay fire pounds 
for colts. Jbid, 

I a plea be allowed upon the arguing, the ordinary coſts againſt 
tie plaintiff are five marks. Ord. per Cla. 1 Vide Rules and Orders 
Ul Chancery 98. 

but if the plea comes in upon a didimut, though it 
te good, the defendant ſhall not have coſts. Ord. per Cla. 
Rules ond Orders of Chancery 96. Vide Practical Regiſter in Chan- 
try 134. 
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CHANCERY, 


Tf the defendant does not procure his plea to the uriſdighc, 
or upon the ſubſtance of the bill, to be entred with the reg; 
within eight days, it ſhall be diſallowed of courſe, uf 
delay; and the plaintiff ſhall take out proceſs for other wh 
and 4os. colts. Ord. per Cl. Rules and Order; of Clan 
Ce. To 

Lad ſuch plea ſhall not be afterwards debated without the gz 
der of the court, upon motion. hid. 
If the plea be over- ruled upon the arguing, the defendant fn 
pay five marks coſts. Ord. per Ca. Rules and Order; of Cha. 
cery 96. 

"But the court may order, that the defendant ſhall not pay cf, 
Cr, Ch. 41. i | 
Or that the plea be over-ruled, but that the plaintiff (hall ns 
proceed farther than anſwer, without leave of the court. (, 
Ch. 262. 

Or that the defendants do anſwer, and their plea to be cog 
dered at the hearing of the cauſe. Ca. Ch. 13. 

So by order in the exchequer, if the plea or demurrer be ng 
ſet down by the defendant by the Saturday ſe'nnight after it j 
put in, or be over-ruled, it ſhall be diſallowed, and the defend 
ant ſhall pay 40 5. coſts, and after his anſwer. ſhall rejoin gra, 


and join in commiſhon, Rules and Orders in Exchequer ,, 


Rule g. 

If 4 plea in chancery be not ſet down, but the- plaintiff replies 
and the defendant joins in commiſſion, and the cauſe is hear 
the plea is waived. Abr. Ga. 41. s 

If the plaintiff does not ſet down the plea, nor the defendant, 
but the plaintiff replies to it generally, he admits the pla 
good, if the fact be true. 1 Ver. 72. [Anon. M. 186. 1, 
Wilſ. 82.) - 

If the plea be in abatement, and diſallowed, there ſhall be: 
reſpondeas oufter. 1 Ver. 73. 

If in bar, be it allowed or diſallowed, it ſhall be peremptor, 
1 Ver. 73. 

Or there may be an order, that it ſhall ſtand for an anſwer, 
ſaving juſt exceptions, upon which the plaintiff ſhall reply, and 
the deke ndant ſhall prove the fact of the plea. Vide Praflical fl. 
giſter in Chancery 283. 

[If defendant pleads and dies before plea argued, it cannot be 


argued, but his repreſentative muſt plead de novo, Aichlethwait 


v. Calverley, M. 7 G. 2. C. T. T. 3] 


(K) Anſiver. 
(K. i.) When it ſhall be filed. 


X I F the defendant docs not demur or plead, he ſhall anſwer to 
the bill, 
*But where he has anſwered all the circumſtances te. 


ſpecting his own intereſt, he ſhall not be „ 
g 1 


CHANCERY, 
anfiver the further circumſtances of the bill. 2 Brown Ch, 


332.0 | 
45 * plaintiff give a rule to the defendant upon the day 
ter coſts day to make anſwer, the defendant ſhall anſwer 
within ſeven days afterwards. Vide Practical Regiſter in Chan- 


cery 8. X A 
"Otherwiſe he ſhall have time to anſwer till the end of the term. 


Vide Praftical Regiſter in Chancery g. | 

And if the /ubpzna was returned upon the laſt return in term, 
til the beginning of the next term. bid, 

But if it was returned at any other return than the laſt, the de- 
ſendant ſhall anſwer within ſeven days, tho" there be not ſo many 
within the term, for the chancery is always open, and tho' no rule 
he given. Jbid. 

So if it be returned on a day certain, tho! it be the laſt day in 


the term. 
Or if it be returnable immediate, tho ſerved on the laſt day of 


term. 

Yet if the defendant takes out a commiſſion, for the taking of 
his anſwer in the country, as he may of courſe, he ſhall have time 
tl the day after the firſt coſts day in the next term; or in Trinity 
tem, till the day after the ſecond colts day. Vide Practical Regiſter 
in Chancery 10. 

80 he may have longer time, upon motion and affidavit, that 
be cannot anſwer, without a ſight of writings, which are twenty 
miles diſtant in the country. Vide Practical Regiſter in Chan- 
wry 9. 

Or without conference with others concerned. Mid. 

But if he have time granted him to anſwer, when he is in con- 
tempt ; the proceſs for contempt proceeds without a ſpecial order. 
Vir. log. 

[Defendant in contempt may have leave to plead, an- 
* and demur. Town of Scarborough v. Jackſon, P. 1728. 

unh, 2 5 1.] 

[If defendant in contempt prays time to anſwer, he ſhall enter 
us appearance. id. Lord Berkley v. Verden, M. 1730. 
hunb. 290. ] 

[And he ſhall be deemed in contempt, if the time for anſwer- 
ng be out, tho' no attachment ſealed. id.] 

By order in the exchequer, every defendant ſhall file his anſwer 
n cight days after appearance, if the bill was filed in term, or 
ithin two days after, if he does not pray a commiſhon (by entry 
nder his appearance) returnable the next term. ide Rules and 
ler in Exchequer 3. Rule 6. 

lt he lives fifteen miles diſtant from London, and the ap- 
peatance be upon the firſt return of Hafer or Michaelmas term, 
de commiſſion ſhall be returned before the end of the term. 


id, 


By the courſe of the court, a plaintiff in a croſs cauſe cannot 
are an anſwer till he has himſelf anſwered the original bill. 


5 ath, 218.9“ 
1 2 [Ir 
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[If plaintiff in original cauſe has not taken out proceſs, he cy, 


not compel defendant, who files a croſs bill, to anſwer him fir, 


Price v. Lord Coming ſby, H. 1722. Bunb. 124.] 

[If after an anſwer is reported inſuſhcient, defendant files croſʒ 
bill, and plaintiff amends, and obtains orders to anſwer amend. 
ments when exceptions are anſwered, he waves his priority; for 
the pendency of the ſuit, as to the amended parts, is only * 
the time of the amendment. Long v. Burton, M. 1741, 24, 
kyns 21 33. 

If A. files bill againſt B. whoſe plea is allowed; and B. fle 
croſs bill againſt A. whoſe anſwer is reported inſufficient; 4. 
loſes his priority of ſuit, and ſhall make good anſwer to B. before 
B. anſwers an amended bill of 4. Nattray v. Darley, I. 1750, 
3 Atkyns 724.] 

*If on motion for time to anſwer obtained, the defendant put 
in a plea, that is a ſufficient compliance with the order, 1 Brown, 


Ch. Nep. 5 6. * | | , * 
(K. 2.) How it ſhall be made. 


The anſwer ought to be under the hand of counſel, who ought 
firſt to peruſe it. Vide Practical Regiſter in Chancery 6, Vid: 
Rules and Orders of Chancery 93. | 

[By a general erder 27 April, 1748, all anſwers ſhall be ſigned 
by the parties ſwearing them, in the preſence of the maſter or af 
the commiſſioners taking them.] 

It ſhall be ſuccint, and not ſcandalous. Vide Pradiial 
Regiſter in Chancery 6. Jide Rules and Orders of Chun 
cery 93- 

It mult confeſs, avoid, deny, or traverſe all the material parts 
of the bill. Vide Practical Regiſter in Chancery 6. 

[Tf a bill is brought for diſcovery only, to which defendant 
pleads fine and non-claim, and the bill is amended praying relief, 
defendant cannot put in a compleat anſwer over again, for it might 
be referred for impertinence, but he muſt refer to the former an- 
ſwer; and this laſt anſwer is to be conſidered as a part of the an- 
ſwer to the original bill. Hi/dyard v. Crefſey, H. 1745. 3 4t 
Hus 303] . | | 

It muſt be direct, as to the act of the defendant, charge! 
to be done within ſeven years, without ſaying, To his + 
membrance, or as be believes, unleſs the court, upon exception, 
ſces cauſe to diſpenſe with ſo poſitive an anſwer. Ord. per Cs, 
Rules and Orders of Chancery go. Vide Practical Regiſter in Chu. 
cery 7. 

Ta. that he did not receive more, to his remembrance, was allowed. 
1 Per. 470. 

It muſt be without evaſion : as the receipt of 100 J. Cc. ſal 
not be anſwered literally; but the defendant ſhall ſay, that he did 
not receive any part, or that he received ſo much, and not the 


reſidue; for he ought to traverſe the ſubſtance, viz, the _ 
Va 


C HAN CERT. 


Ord. per Qa. Rules and Orders of Chancery 100. ide Practical 
Regiſter in 8 8. a 

80 if a fact be charged with divers circumſtances, he ſhall an- 
fwer to the fact alledged ; and it is not ſufficient to deny that he 
4d it, with ſuch circumſtances, which is a negative pregnant. 


Bill to make a ſettlement, and diſcover incumbrances upon the - 


und to be ſettled ; if the defendant denies the agreement to make 
a ſettlement, yet he ſhall anſwer to the incumbrances immediate- 
jy, without anſwering to the incumbrances upon interrogato- 
ries after it is determined, whether he agreed or not. R. 
a Vent. 357. 

ho a perſon cannot compel another to ſet forth by 
what title, nor under whom he claims, merely becauſe his 
lnds lie next, yet where the diſpute is about boundaries or 
unity of poſſeſſion, defendant muſt ſet forth how he is in- 
titled. Champernoon v. Borough of Tetneſi, M. 1740. 2 At- 

112. | | 

Bill in he exchequer for tithes, if the defendant by anſwer, and 
not by plea, inſiſts upon a diſcharge by a modus, he ought to an- 
ſrer to the quantities and values and what lands he has, and it 
ſhall not be referred to an examination by interrogatories. &. 
Hard. 130. 

lit the anſwer admits plaintiff intitled to all tithes but 
of corn and grain, the court will decree him hay, without 
proving — ever received it. Fox v. Bardwell, P. 1733. 
Bunb. 327. 

if 6 bill be againſt huſband and wife, they may anſwer ſeve- 
nally. 2 Ca. Ch. 39, 173. 

But the anſwer of the wife is nothing worth, if the huſband 
does not anſwer, 2 Ca. Ch. 173. 

And if the anſwer of the wife confeſſes that which the 
. denies, it ſhall not prejudice the huſband. 2 Ca. 

39. 
f the huſband is run away ſince appearance, and no friend 
vill be guardian, the wife may have leave to anſwer without. 
Gler v. Young, P. 10 G. Bunb. 167.] 

[A huſband allowed to anſwer without his wife, becauſe ſhe 

ſhe would not anſwer with him, and loved the plaintiff 
tetter, Murriet v. Lyon, T. 10 G. Bunb. 175.] 
lf a huſband brings a bill againſt his wife, the ſhall anſwer as 

a jeme ſole, and not by guardian. Ex parte Strangeways, P. 1747. 
Ahn, 478. 

IH a bill is brought againſt a Jew, he ſhall he ſworn 
= the Pentateuch in the preſence of the plaintiff's clerk. 
I Fer. 263. 

A 3 being ſurpriſed in his anſwer, before replication, 
pon 2 certificate and an affidavit of notice, ſhall be allowed to 
mend the miſtake. Ca. Ch. 29. | 

An anſwer may be amended before iſſue joined. Mullins v. 
lnnendt, H. 1724. Bunb. 186. ] 

3-2 [An 
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[An anſwer was amended (by making a greater 
tity of acres) after iſſue joined and a commiſſion iſe 
on defendant's paying all coſts, and taking a new com 
miſſion at his own expence. Berney v. Chambers, H. 155 
Bunb. 248.] 

[Anſwer refuſed to be amended (by altering the day of payer 
of a modus) tho' iſſue not joined, and the day ſet right in a cio 
bill. Wortley Montague's Caſe. Ibid. ] 

[An anſwer amended by the draught, where the miſlake wy 
250 or 300, for 25 or 30. Biſhop of Ely v. James, H. 111, 
Bunb. 295. 

[But refuſed to amend 86 for 68, where the draught and i. 
groſſment agreed. 1bid.] 

[If attorney-general has put in the common anſwer to a bil 
of interpleader (that he is a ſtranger, and hopes the interef 
of the crown will be taken care of, &c. ) he may withdraw it (0 
motion) and put in another inſiſting on the particular right «f 
the crown. Errington v. Attorney-General et al”. P. 1111, 
Bunb. 303.] 

[Anſwer may be amended, if for plaintiff's benefi, 
and defendant very old. Halliday v. Nabb, M. 1194. 
Buub. 323. 

[A defendant on particular circumſtances may have leave to 
amend an anſwer by adding a new fact, as if the anſwer refer, 
to a deed, to amend by adding that by the cuſtom of the country 
where it was executed, it was depoſited, ſo that an authentick 
copy is * can be had. Wharton v. Wharton, P. 1740. 24. 

ns 194. 

N Luc court will not allow a defendant to amend an anſwer, by 
ſtrcing out the admiſſion of a fact which would deprne 
plaintiff of the benefit of this evidence; eſpecially, if he 
does not ſwear he was ſurprized into the admiſhon, or il|-ad- 
viſed in ſetting it forth, Pearce v. Grove, T. 1747. 3 4+ 
Hus 522.) 

*Nor ſhall an anſwer be amended after an indictment for pet. 
Jury preferred, or threatencd, in order to avoid the indictment. 
1 brown, Ch. Rep. 419.“ : 

80 alter a compromiſe of the cauſe, the bill and u. 
ſwer may, by conſent, be ordered to be taken off the file, 
1 Ver. 189. 


(K. 3.) Anſwer by Commiſſion. 


The defendant may take out a commiſſion, to take bis 
anſwer in the country, of courſe, without motion or affidavit; 
vide the form, Weſt, S. 27. Vide Practical Regiſter in Chat 
cen y 72. | 

And it was uſual to incloſe a copy of the bill in the commiſſion. 
Vide Practical Regifter in Chancery 72. 

But now by the %. 4 & 5 Ann. 16. No copy, abſtraft, or te- 


nor of any bill in equity ſhall go with the dedimmie, or — 
| or 
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bor taking the defendant's anſwer ; and in lieu of it the ſworn 
clecks in all cauſes ſhall take, to their own uſe, the whole term- 
fre of 37. 4 d. and the whole fee for all ſmall writs made by 


But 2 commiſſon ſhall not be allowed, after an attachment 
with proclamation returned, without motion upon an affidavit, 
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hat the defendant is ſick, or other ſpecial cauſe; or without the 


ifent of the plaintiff. Vide Practical Regiſter in Chancery 75, 6. 
Nor after time allowed for taking the anſwer by reaſon of the 
abſence of writings, &c. 


Nor after an anſwer formerly taken upon commiſſion. Ord. 
yer Cla, Vide Rules and Orders of Chancery gg. Vide Practical 


Regiſter in Chancery 77. 
And by an order in the exchequer, a defendant who anſwers by 


commiſſion ſhall not demur, or give a dilatory plea, without or- 
der of court upon motion, Rules and Orders in Exchequer 4. 
Rule 7. 

8 if the defendant prays a commiſſion, and does not take it 
out, until three weeks before the next term, (other than 7. rinity 
term,) the plaintiff may take out proceſs of contempt. Rules and 
Orders in Exchequer 4. Rule 6. | 

The commiſſioners muſt adminiſter the oath to the defendant, 
ind return the commiſhon with the anſwer ſigned by the 


defendant, and the “ bill incloſed in the commiſſion, thereunto . Vide fi- 
amexed, and ſigned by the commiſſioners ia this form, capt” gpud pra & 


(. in Com, E. 20 die H. Sc. coram nobis, Ce. 

"By a general order April 27, 1748, by Lord Hardwicke, all 
anſwers and pleas, as well thoſe which ſhall be taken before com- 
niſſoners in the country, as thoſe which ſhall be taken before 
ay maſter of this court, ſhall be ſigned by the parties ſwearing 
ſuch anſwers and pleas, in the preſence of the maſter, or of the 
eommiſſioners before whom the ſame ſhall be taken reſpectively. 
2 Atkyns 304.“ 

[A commiſſion may go to take the anſwer of a heathen idola- 
tor, in the Faſt Indies, and ſhall be to take the oath in the moſt 
ſolemn manner, according to the commiſſioners' diſcretion, and 
7 ſhall certify the manner. Ramliffenſeat v. Baker, M. 1739. 
I Athyns 19. ] 

RE ſo returned ſhall be delivered to a maſter in 
tancery by one of the commiſſioners; or by ſome other perſon, 
who ſhall take an oath, that he received it from one of the com- 
mſſoners, and has not ſince opened it. Vide Pra#tical Regifter 
in Chancery 79. (which mentions the delivery to be to the ſix- 
der, or his deputy.) 

If the defendant puts in a plea and anſwer by commiſſion, and 
de commiſſioners return, that 1 reſponſ” cup! Far Oc. it ſhall 
te rejected, but without coſts; for it was the fault of the com- 
aiſhoners, 2 Ca. Ch. 208. 

If the commiſſion is only to take the anſwer, the commiſſion- 
C5 cannot take a plea or a demurrer, 1 Ver. 275. 
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Uf time is given, or a commiſſion, o anſwer, without an 
more, defendant cannot demur, or plead an anſwer, Philiy, , 
Winter, in ſc. P. 1721. Bunb. 14.] 

But if the commiſſioners return an anſwer annexed to the com. 
miſſion, and ſay, jurat ſecundum tenorem commiſſionis annex, i 
will be well, tho“ executio hujus commiſſionis, &c, be omitted, 
1 Ver. 41. 

After anſwer, but not before, the defendant may move that 
the plaintiff may make his election to proceed at law, or in 
equity; for he ought not to proceed in both. 1 Ver. 103, 

But he may proceed at law for the recovery of the land in 
ejectment, and for an account of the profits in equity. 1 Ver. 10z. 


(L) Exceptions. 


(L. 1.) When delivered, &c. 


F the anſwer is inſufficient, the plaintiff may deliver excey. 

tions in writing to the counſel, who ſigned the anſwer, or 
to the defendant's clerk. Ord. per Cla. Rules and Orders f 
Chancery 101. Vide Practical Regiſter in Chancery 171. 

[Exceptions cannot be taken to an infant's anſwer, for he may 
amend it when he comes of age. Gib/on v. Cole in Canc. H. 1731, 
Strudwick v. Pargiter, T. 1734. in ſe. Bunb. 338.) | 

CA feme covert ſhall not be obliged to anſwer to what might 
ſubject her to a forfeiture, tho' ſhe has not demurred as ſhe 
ought 3 have done. Wreteſley v. Bendiſh, H. 1733. 3 P. 
V. 235. 

"If 2 plea is ordered to ſtand for an anſwer, without any 
mention of liberty to except, plaintiff cannot except. Sella v. 
Lewin, H. 1733. 3 P. V. 239.] c 

[If there is a demurrer to part, and anſwer to part, plaintif 
cannot except till the demurrer is argued z nor will the court 
diſcharge the demurrer on motion, tho” frivolous. London A 
ſurance v. Eaft-India Company, T. 1734. 3 P. V. 326.] 

[But if defendant anſwers as to diſcovery, and pleads as to re. 
lief only, plaintiff may except to any matter of diſcovery before 
plea — for it plainly is not covered by the plea. 3 J. 
W. 326. | 

[When plea or demurrer is over-ruled, if defendant has allo 
anſwered, he need not put in further anſwer till after exceptions, 
but if he only demurred, he muſt anſwer without exceptions put 
in. Cotes v. Turner, H. 1722. Bunb. 123.] 

The exceptions ſhall be delivered the term in which the ar 
ſwer was filed, or within eight days after that term. Ord. fe 
Cla. Rules and Orders of Chancery 101. Vide Practical Regifter 
in Chancery 171. 

And if the anſwer was filed in the vacation, within eight days 
after the beginning of the next term, bid. 0 

þ 
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Or, upon motion, the court will give time to deliver ex- 

ions afterwards. Vide Practical Regiſter in Chancery 171. 

If anſwer comes in in Michaelmas term, and plaintiff does not 
take exceptions within eight days of Hilary term, yet on apply- 
ing to the court, he is intitled of courſe to except, provided he 
Joes it in two terms, including the term in which he moves; but 
if he neglects it then, the court will not give leave but upon par- 
ticular circumſtances. General Order, M. 1743. 3 Atkyns 19. 
Nor to refer it for impertinence. Anon. T. 1755. 2 Pezey 631.] 

In the exchequer, by rule, the exceptions thall be delivered 
within four days of the term next after the anſwer, and ſhall be 
entred to be heard by the court upon the Saturday ſev'nnight 
following. Rules and Orders of Exchequer G. Rule 14. 

And an anſwer in the vacation, after ſetting down of cauſes, 
ſhall be reputed an anſwer of the term enſuing. Vide Rules and 
Orders in Exchequer 7. Rule 14. 

But in chancery, if there is a plea to part, and an anſwer to 
part, the plaintiff ſhall not take exceptions to the anſwer before the 
plea is argued. 1 Ver. 344. 

If the defendant, within eight days after the delivery, ſatisfy 
the plaintiff that the exceptions are frivolous, he may waive 
them, Vide Rules and Orders of Chancery 101. Vide Practical 
Regiſter in Chancery 17 1. | 

Or, the defendant within the ſame time may amend his an- 
ſwer, or agree that he will amend it, upon payment of 20. 
colts, Ord. per Cla. Rules and Orders of Chancery 101. Vid. 
Praftical Regiſter in Chancery 171. In the excheguer, the de- 
ſendant may amend two days before the day of hearing, on pay- 
ment of 205, colts. Vide Rules and Orders in Exchequer 6. 
Rule 14. ; 

If the plaintiff does not waive, nor the defendant amend, the, 
plaintiff ſhall move the court, that the exceptions may be re- 


ferred to a maſter. Vide Rules and Orders of Chancery 101. 


Vide Practical Regiſter in Chancery 171,—In the exchequer, they 
ſhall be ſet down to be heard by the. court, on the Saturday 
ley nnight. Vide Rules and Orders in Exchequer 6. Rule 14. 

It the exceptions are delivered in vacation, the defendant fhall 
hare time to amend 'till the fourth day in the next term, unleſs 
he be haſtened by the court. 

Il the maſter reports the anſwer good, the plaintiff ſhall pay 
405, coſts, Ord. per Cla. Vide Rules and Orders of Chancery 101. 
Fide Practical Regiſter in Chancery 171. So in the exchegquer, if 
the court allows the anſwer to be good, Vide Rules and Orders 
in the Exchequer 7. Rule 14. 

If he reports it inſulſicient, the defendant ſhall pay 4o 4. coſts, 
or, if the anſwer was taken by commiſſion, 50 5. and thall make 
further anſwer. Ord. per Cla. Rules and Orders of Chancery 102. 
Vide Practical Regiſter in Chancery 172. In the exchequer, if the 
court adjudges the anſwer inſuſſicient, the defendant pays 3 /. 
colts, Vide Rules and Orders in Exchequer 6. Rule 14, . 

| 33 


281 


— N 
3 Ay _— — _ —— — - 1 
ay p 22 0 2 4 *% 

n ** 4 Wo > pg” N OE DS 2 * * 2 4 4 8 1 1 
— — tr — We D 0 

2 Sm & 9 TI” 4 4 3 r — S La — A. - 

— > I 2 2 8 * 5 ' pe 

4 — Fi 8 n — 5 edt dos ne 1 - 2 7 * . x 
l l 5 1 . 8 . 

- . as 1 2 * — * - 

\ ER Rn 7 = 


22 
* 


3 
* 


IC 


P 


* — 


8 
* 2 —_— — _ F ; = Gi * * * A 8 _ 
L a © * Roy's 22 * n 4 1 
88 7 IT ——— 
3 . 4 
„ 5 4 « 
k ö * 
* 2 = 2 A + : - \ — n= - a — = _- — 


2 = — a 
2 <a — py of * - 
7 — "Fate Gr . * 
p 7 — . 8 


SO ones ——— 1 


282 


CHANCER Y. 


And the plaintiff ſhall have a /#4pa for the coſts, and ie 
other anſwer thall not be received 'till the coſts are paid, YV;g 
Practical Regifter in Chancery 172. In the exchequer the de. 
fendant ſhall give another anſwer in eight days (unleſs he talez 
out a commiſſion to take his anſwer,) and ſhall rejoin gratis, and 
join in commiſſion to examine witneſſes. Vide Rules and Ord;r; 
in the Exchequer 7. Rule 14. 

(If defendant anſwers the exceptions fully, the court will not 
give leave to add or amend an exception, but phintif may 
amend his bill by varying a word or two, and have an anfwer to 
it. Wickens v. Pratt, H. 1727. Bunb. 246. 

[ When exceptions are allowed, plaintiff may of courſe amend 
without coſts, amending defendant's copy. Chambers v. Robin. 
ſen, T. 10 G. Bunb. 169.] 

If on exceptions allowed plaintiff has leave to amend, and de. 
fendant puts in further anſwer before amendment, plaintiff may 
turn the whole amendment into exceptions to the ſecond anſwer, 
Coulfton v. Richardſon, T. 10 G. Bunb. 168.] 

If the anſwer be reported inſufficient, the defendant ſhall au. 
ſwer to all the points excepted to, tho* more than the bill con- 
tained, unleſs he excepts to the report. Ca. Cb. 60. 

Exceptions to the anſwer to an amended hill ſhall be referred 
to the ſame maſter to whom the exceptions to the anſwer to the 
original were referred. 1 Brown Ch. Rep. 39.9 

If the ſecond anſwer be reported inſuſficient in the points e. 
cepted to, the defendant ſhall pay 3 /. coſts. Ord. per Cl. 
Rules and Orders of Chancery 102. Vide Practical Regiſter in 
Chancery 172. | 

And the plaintiff, upon motion, ſhall ſtay all proceſs againſt 
him, for not anſwering to any croſs bill, until eight days afterthe 
defendant has made futhcient anſwer, 

And the plaintiff ſhall proceed with his proceſs for contempt 
againſt the defendant, and need not begin with a /ubpana dt 
novo, Ca. Ch. 238. So, in the exchequer. Vide Rules and 
Orders in Exchequer 7. Rule 16, a | 

If, after an anſwer is reported inſufficient, and upon es- 
ceptions is held bad by the court, another defendant gives the 
ſame anſwer, it ſhall be diſallowed. 1 Fer. 74. 

In the excheguer, if the ſecond anſwer be adjudged inſufficient, 
the defendant ſhall pay double coſts, vis. 6/. Vide Ruler and 
Orders in Exchequer 7. Rule 15. 

In chancery, if the third anſwer be reported inſufficient, the de- 
fendant ſhall pay 4 4. for coſts. Ord. per Cla. Rules and Order! 
of Chancery 102. Vide Pradtical Regiſter in Chancery 172. In 
the Exchequer 9 /. viz. treble coſts, NY 

[If exceptions are allowed to two anſwers in /eac. and plaintif 


amends, and defendant puts in an inſufficient anſwer to amended 


bill, he ſhall pay 9 J. coſts, as upon a third inſufficient anfwer. 
Harman v. Immin, M. 1725. Bunb, 203. . 
If the fourth anſwer, he ſhall pay 5 J. and ſhall be examined 


upon interrogatories, to the points excepted to, and be 
un 
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until he makes a full anſwer, and pays the coſts. Ord. per Cla, 
Rules and Orders of Chancery 102. Vide Practical Regifter in 

172. In the excheguer, he ſhall pay ſuch coſts as the 
court ſhall think fit, and ſhall be committed, and examined upon 
interrogatories. Vide Rules and Orders in Exchequer 7. Rule 1 5. 

But, in chancery, upon a plea over- ruled, and three inſuffi- 
cient anſwers, the defendant ſhall not be committed to be 
examined upon interrogatories. Ca. Ch. 279. 

e court will not give leave to add new interrogatories for 
examination of defendant, on the examination's being reported 
inſuſſicient, and that both ſets may be anſwered at the ſame time, 
without” notice of motion be given to the other party. Anon. 
P. 1747+ 3 Athyns $11.) ; 

When the defendant is to be examined upon interrogatories, 
his counſel ſhall ſee them, before the examination, but ſhall not 
have a copy. Per Cur upon motion. Ca. Ch, 66. 

And the defendant ſhall have counſel attending in the next 
room, when he is examined, for his advice in point of law, if 
needful. Ord. upon motion, Ca. Ch. 66. | 

If the maſter reports the anſwer inſufficient, when it is good, 
exceptions may be taken to the report. Hide pot, (W. z.) 

[If on anſwer's being reported inſufficient, defendant does not 
except, but puts in ſecond anſwer, and that is alſo reported in- 
ſuficient, defendant may except to this report, as it has not un- 
dergone the judgment of the court. If it was a ſingle exception, 
O. Finch v. Finch, M. 1752. 2 Vezey 491.] 


(M) Cauſe heard upon Bill and Anſwer. 


[* the anſwer be ſufficient, the plaintiff ought to be well ad- 


viſed, whether he can have a decree, without other proof. 
Ord. per Cla. Rules and Orders of Chancery 100. 

If the cauſe be heard upon bill and anſwer, the anſwer ſha!l be 
admitted true in all points. Ord. per Ca. Rules and Orders of 
Chancery 100. Vide Praftical Regiſter in Chancery 316. 

And no evidence ſhall be admitted, but matter of record, to 
which the anſwer refers, and which is proveable by the record 
nell. Ord. per Cla. Rules and Orders of Chancery 100. 

80, if the plaintiff replies, but, without a rejoinder or rules 
for publication, ſets down the cauſe to be heard, the anſwer ſhall 
be admitted to be true in all points. 2 Ca. Ch. 21. 

(If a plaintiff of full age does not reply to the defendant's an- 
wer, it is an admiſſion of the fas in the anſwer, but if he is 
a infant it does not affect him, for he can admit nothing. Le- 
und v. Shefficid, T. 1742. 2 Athyns 377+] 

In the excheguer, if the plaintiff hears his cauſe upon bill and 
anſwer, he ought to ſerve the defendant with a /ubpena ad au- 
endum fudicium. Vide Rules and Orders in Exchequer 8, 


ul 19. 


bs. 


233 


r 


2 2 S OD. oo CO RY OO OT __ _ = 
8 * 1 0 — 3s — jr 
_ D >a. ws 4 N 
— — * g py d * gat 
* —_ 2 A 8 * "FA . - 


2 7 1 = 
E — - PP = — 
* a 
4 —ů—— 


rr 


— 


* 


1 v 8 
: >» 
oO —— 


;- Swe 5 
wy” ways ů 1 ˙*— —— —— —— —-¼ — 


OE OG moons” 4 1 
> - 5 | 


= —— 6... g* 


— — — 


par — 


—̃ 


— 


234 


CHANCERY. 


In chancery, if the defendant by his anſwer ſays, be }elizyy, 
and doubts not to prove the plaintiff paid, if the cauſe is heard upon 
bill and anſwer, the plaintiff's bill ſhall be diſmiſſed ; for altho 
the defendant does not ſay poſitively, that he has paid the plain. 
tiff, yet the plaintiff ought to reply, otherwiſe the defendant is 
prevented of his proof; and therefore the plaintiff had leave to 
reply upon payment of coſts. 1 Ver. 140. 

If the plaintiff proceeds, when he might have relief upon bil 
and anſwer, tho' he afterwards obtains a decree, yet he ſhall pay 
coſts, - 

If, upon the hearing, it appears that the plaintiff is not ready 
for a decree, upon the watter diſcloſed in the anſwer he {all 
have liberty to reply, and proceed upon payment of 5 J. coſts, 
Per Cur P. 2 Ann. Vide Praftical Regiſter in Chancery 317. 80 
in the exchequer, and he ſhall reply within eight days, otherwiſe 
the defendant ſhall be diſmiſſed with the ſaid 5 J. coſts, Rules 
and Orders in Exchequer 8. Rule 19. 

[If, the anſwer not being ſufficient, an iſſue at lav is directed, 
and plaintiff nonſuited, the bill ſhall be diſmiſſed with taxed coſts, 
Newſham v. Gray, P. 1742. 2 Atkyns 286. ] 

[So on a bill to redeem, referred to a maſter to take an ac- 
count, and to appoint a day, if the mortgagor does not redeem 
on the day. Ubid.] | \ 

[So on a bill to be relieved againſt the penalty of a bond, if the 
principal, &c. is not paid on the day. 1b:d.] 

[If the plaintiff replies, and then moves to withdraw replica- 
tion and amend bill, then ſets down on bill and anſwer, he hall 
on diſmiſſion pay taxed coſts. Semb. ſed Q, bid. 

[By a general order, 27th April 1748, coſts on cauſes heard 
on bill and anſwer are to be at the diſcretion of the court. ] 


(N) Replication. 


A FTE Ra full anſwer made, the defendant in the net 

term may give a rule for the plaintiff to reply; and if he 
does not reply in the ſame term, his bill ſhall be diſmiſſed with, 
coſts. Vide Practical Regiſter in Chancery 318. 

The plaintiff upon the diſmiſſion, ſhall pay full coſts. 1 Ver. 334. 

Or, after anſwer, the plaintiff himſelf may move to have his 
own bill diſmiſſed. Vide Practical Reg iſter in Chancery 144. In 
the exchequer it ſhall be diſmiſſed with 40 s. coſts, unleſs the 
court increaſes them. Vide Rules and Orders in Exchequer 8. 
Rule 17. | | 

If no rule be given, or motion made for the diſmiſſion, the 
plaintiff ſhall make a replication before the end of the third term 


incluſive, otherwiſe his bill will be diſmiſſed with coſts. Vie 


Prattical Regiſter in Chancery 318. 

In the exchequer, if the plaintiff does not reply the next term 
after anſwer, the defendant may give a rule to reply within 2 
week in the ſubſequent term; and if he does not then reply, — 
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zun ſhall be diſmiſſed with 5 marks coſts. Ruler and Orders in 
Exchequer 8. Rule 20. 

If there be not a week in term, the plaintiff ſhall have a day, 
to ſhew cauſe, at the ſetting down of cauſes. Rules and Orders 
in Exchequer 9. Rule 20. | 

If the defendant gives a rule, he ought to rejoin gratis and 
in in commiſſion; and if the plaintiff does not take out a com- 
million in the next term, the defendant may take it out ex porte, 
or diſmiſs the bill with 5 J. coſts. Rules and Orders in Ex- 
chequer 9s Rule 20. 

In chancery, the replication ſhall be general, or ſpecial. Vide 
practical Regiſter in Chancery 315. 

Shall be ſuccinct, and not ſcandalous, Vide Practical Regiſter 
in Chancery 316. 

Muſt maintain the bill, and confeſs, avoid, deny, or traverſe 
the anſwer. Vide Practical Regifter in Chancery 315. 

Shall not contain matter, which docs not tend to avoid the 
anſwer. Vide Practicul Regiſter in Chancery 316. 

Nor proceed to proof, in matters confeſſed by the anſwer, but 
in other things only. Vide Rules and Orders of Chancery I 00. 
Vide Practical Regiſter in Chancery 316. 

On a general demand for tithes, and a general replication, if 
plaintiff on the commiſſion gives notice that he will examine only 
as to ſuch matters, it is as well as if the demand had been 


abridged in the replication. Anon. in Sc. H. 1717. Bunb. 22. 


? oy 

{lf defendant diſclaims generally, plaintiff ought not to reply, 
if he docs, and ſerves /ubpzna to rejoin, he thall pay colts. 
Williams v. Long fellow. M. 1747. 3 Atiyns 582.] 

If a ſpecial replication be given, the defendant may plead, or 
demur to it. 1 Per. 351. 

But if the plea and demurrer are allowed, the plaintiff may af- 
terwards put in a general replication, Dub. 1 Fer. 351. 

If, after a bill and a ſpecial replication, the defendant re- 
corers by a verdict at law, he may plead it in ſuch a manner as 
to prevent an examination into the matter ſettled by the trial. 
I Ver. 35 1. | 

court will not give leave to withdraw replication, unleſs 
it be added, that plaintiff may thereby be enabled to amend his 


; bill, or ſome other reaſon to induce the court: or ©, if he con- 


ſents to pay full coſts if his bill is diſmiſſed at the hearing, 
Pitt v, Reynolds, T. 1747. 3 Athns 565.] 


(O) Rejofnder, &c. 


AFTER replication, the defendant may rejoin gratis, and 
compel the plaintiff to join in commiſhon. Vide Practical 
Reriſter in Chancery 314. 
If he docs not do it, the plaintiff may ſerve him with a 
[#ena to rejoin, | 
The 
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The plaintiff ſhall not have a /ubpzna to rejoin, unleſs the re. 
plication be filed before the return of it; for if the defendant 
does not find the replication filed, he ſhall have the ordi 
coſts. Ord. per Cla. Rules and Orders of Chancery 102, 

{If plaintiff produces order for /ubpena to rejoin, and affida; 
that ſome of the parties are out of the kingdom, the court wil 
not diſmiſs bill for want of proſecution. General Order, J. 1741, 
2 Athyns 604.] | 

[If for want of producing ſuch order and affidavit the bill has 
been diſmiſſed, yet on producing them afterwards, and paying 
coſts ont of purſe, the court will retain it; but the order muſt be 
dated before the notice to diſmiſs. bid. 

Aſter the return of this /ibpzna, and an affidavit of the ſervice, 
the plaintiff ſhall give a rule, that the defendant thall rejoin 
within ſeven days; and if he does not, he cannot do it al- 
terwards. 

If the defendant does not rejoin, or if he does rejoin, but at the 
requeſt of the plaintiff's clerk does not give the names of com. 
miſſioners before the end of the fame term, the plaintiff without 
motion, or petition, ſhall take out a commithon ex parte, Pide 
Practical Regiſter in Chancery 314. 

By order in the excheguer, if the defendant makes anſwer by 
commiſſion, he ought to rejoin gratis, and join in commiſſion to 
examine witneſſes; otherwiſe the plaintiff ſhall take out a com- 
miſſion ex parte, within a week after the end of the term. Rule 


and Orders in Exchequer 3, 4. Rule 6. 


So, where the defendant is not bound to rejoin gratis, if he 
does not rejoin upon ſervice of a /ubpena. Vide Rules and Order: 
in Exchequer 9. Rule 21. 

The rejoinder ſhall maintain the anſwer, and traverſe, ot 
confeſs and avoid the replication. Vide Practical Regiſter in 
Chancery 314. | 

The plaintiff, if neceſſary, may ſurrejoin, and the defendant 
rebut to it. Vide Practical Regiſter in Chancery 314. 

*But as the court will, in general, permit a plaintiff to reQtify 
any defect or error in his bill, by amendment or ſupplemental 
bill; and will alſo, in ſome caſes, permit a defendant to rectify 
an error, or ſupply a defect in his anſwer, either by amendment 
or a farther anſwer ; ſpecial replications, and the ſubſequent 
pleadings are now but little uſed. MAfrrford's Pleadings in 
Chancery 19.* 


(P) Gramination of Witneſſes. 
(P. 1.) By the Examiner. 


WI EN the parties are at iſſue, they ſhall proceed to the 
examination of witnelles. Vide Rules and Order: f 
Chancery 103. | 
But no examination can be, before anſwer. Vide Pradical 
Regiſter 11 (Band ery 161. 
Each party may examine his witneſſes before an examiner of 
the court, if he pleaſes, bid. 


CHANCER Y, 


And ought to examine them before him, if they live within ten 
miles of London, unleſs a commiſſion be allowed for ſpecial cauſe 
upon motion and affidavit. Ord. per Cla. Vide Rules and 
Orders of Chancery 109. 

And all depoſitions taken by commiſſion, without ſpecial order, 
within London or ten miles of it, ſhall be ſuperſeded 4% facto, and 
not be admitted as evidence at the hearing of the cauſe, and he 
who procured them, ſhall be puniſhed. Ord. per Cla. Rules 
and Orders of Chancery 109. Vide Practical Regiſter in Chan- 


85. 
he witneſſes ſhall be examined by the examiner himſelf, and 
not by his clerks. Ord, per Cla. Rules and Orders of Chan- 
wry 105- Vide Practical Regiſter in Chancery 159. 

And ſhall be Ihewn to the adverſe party, or his clerk, before 
they are produced to the examiner. Ord. per Cla. Rules and 
Urders of Chancery 103. Vide Praftical Regiſter in Chancery 163. 

And after anſwer, but before the rule for paſſing publication is 
ſerved, a note in writing of the name, title, and dwelling of the 
witneſſes examined ſhall be delivered to the adverſe party, or his 
derk; and the examiner ought to ſee that ſuch notice is given. 
lid. 

Ihe examiner ſhall not diſcover any interrogatory, before pub- 
ſeation. Vide Prafical Regifter in Chancery 158. 

And ſhall have no perſon in his office, who does not take an 
oath, that he will not directly or indirectly diſcover, or give a 
copy of any interrogatory delivered to him, or in his office, be- 
fore publication, Ord. per Cla. Rules and Orders of Chan- 
Ho. Vide Practical Regiſter in Chancery 159. 


(P. 2.) By Commiſſion, 


If the witneſſes live above ten miles out of London, or within, 
won ſpecial cauſe, the parties may take out a commiſſion to 
examine them. Vide Rules and Orders of Chancery og. Vide 
Pratical Regiſter in Chancery 85. 

the parties join in commithon, one of them ſhall give the 
mmes of four commiſſioners, and the other of four others; and 
two of each ſide ſhall be refuſed by the other party. Jide Prac- 
td Regiſter in Chancery 84. 

If the defendant ſubmits to anſwer upon interrogatories, or for 
a contempt, which ought to be, by rule, within four days, or 
ball Rand committed, yet if he be in the country, a commiſſion 
ball be allowed him. 1 Yer. 187. 

The commiſſioners ſhall not be of kin to either party. Vide 
Praical Regiſter in Chancery 84. ft 

Nor maſter, leſſor, or partner. Ibid. 

Nor counſel, attorney, or ſolicitor in the cauſe, d. 


[lf a commiſſioner is plaintiff's ſolicitor, the depoſitions ſhalt 


be lupprefled, and the ſolicitor pay all colts. Fricker v. Masre, 


Il, 1730. Bunb, 289. ] 
or a creditor, or concerned in a ſuit with either party. Vide 


Praflical Regifter in Chancery 84. | 
And 
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CHANCER X. 

And by order gth Feb. 8 Geo. commiſſioners and their cleits 

fhall be ſworn to act impartially, and not diſcloſe the contents 

of the depoſitions *till publication. Vide Rules and Orders f 
Chancery 207, 8, 9. | 7 | 

But they may take a reward; and an aſſumgſit lies for non: 
payment; for they are named by the party. X. 1 Sal. 330. 

The plaintiff, in the firſt place, ſhall have the earriage of the 
commiſſion. Vide Practical Regiſter in Chancery 83. 

And he who has it, ſhall give 14 days notice to the other fide 
um perſon or by note in writing, of the time and place of the . 
cution. Vide Practical Regiſter in Chancery 86. 

[If there are four commiſſioners of a fide, plaintiff may pire 
notice of execution to any two of defendant's commiſſioners, 
Anon. P. 1748: 3 Athyns 633.] Wo 

But if by the default of him or his commiſſioners, it be no! 
executed at the ſaid time and place, he ſhall pay all coſts, which 
appear to have been expended by the other ſide upon affidavit, in 
fees entertainment of the commiſſioners, witneſſes, c. ſhall 
take out another commiſſion at his own charge, and ſuffer the 
other fide to have the carriage of it. Ord. per Cla. Vide Rules 
end Orders of Chancery 108. Vide Practical Regiſter in Chor- 


cery 86, 88. Ho in the exchequer. Vide Rules and Orders in Ex- 


chequer 9. Rule 22. 

Otherwiſe, if by the default of the clerk ; for then it ſhall be 
renewed at the equal charge, or at the charge of him, who pro- 
cured the non- execution. Vide Practical Regiſter in Choncery $8, 

In the excheguer upon a commiſſion renewed, the other party 
may join and croſs-examine the witneſſes if he pleaſes. Ruls 
and Orders in Exchequer 9. Rule 22. 

But if he examines his own witneſſes, he ſhall pay half the 
charge. Rules and Orders in Exchequer 10. Rule 22. | 

So the other party may have a duplicate of the commiſſion, 
and if he who takes out the commiſſion does not give eight days 
notice. of the execution, before the return, the other may exe- 
cute the duplicate upon: four day's notice, and no ſecond com- 
miſſion ſhall be awarded without motion. Hild. 

If, after an order that notice be given to one defendant, notice 
be given to another, who has but a ſmall intereft in the caule; 
another commiſſion ſhall be awarded, and carried by that de- 
fendant to whom the notice ought to have been given. 

If a commiſſion be renewed upon the default of the defen- 


dant, or his commiſſioners, or becauſe he has not examine al 


his witneſſes, he ſhall examine all his witnefles before the retum 
of that commiſſion, either upon the commulizon, or in court, 4 
his peril; and no other commiſſion ſhall iſſue, but for the exa- 
mination of witneſſes beyond ſea, or by order of the court 
Rules and Orders in Exchequer 10. Rule 23. | 

In chancery, no commiſſion ſhall be granted after publication 
without order. Vide Practical Regiſier in Chancery 8g. 

So in the exchequer there ſhall be no commiſhon for the cha- 


mination of witnefles in London or within ten miles of 8 
without 
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without order upon an afidavit, that the witneſſes are unable to 
come, or other cauſe. Rules and Orders in Exchequer 10. 

24. | | 
1 ſuch commiſſion be without order, it ſhall be ſuppreſſed 
% acta, and the depoſitions thereupon ſhall not bz read at the 
hearing of the cauſe. bid. 

(The exchequer ma iſſue a commiſſion to examine witneſſes 
abroad to make uſe of the depoſitions at the trial of the cauſe, 
bing v. Lartuood, P. 1717. in SC B.] 5 
' [The court will not grant a commiſſion to examine, to be 
made uſe of in trial at law, before iſſue is joined here. Lowther 

v. Whorwoed, H. 1722. Bunb. 120.0 

In chancery, if the commiſſioners have authority by their com- 
miſſion, they ought to ſummon the witneſſes before them. Vide 
Practical Regiſter in Chancery 89. 

If they have not authority, the witneſſes ought to be ſerved 
with a ſubpæna ad teftificand. Ibid. | 

The commiſſioners ought to demean themſelves well in the 
examination of the witneſſes; for upon an affidavit of miſbe- 
haviour, an attachment lies againſt them. | 

If they are obſtructed they ought 8 the obſtruction. 
Vide Practical Regiſter in Chancery 92. 

If they cannot agree, an examiner ſhall be ſent to them. Vida 
Practical Regifter in Chancery 93. 

If the commiſſion be obtained by a feme ſole, who marries be- 
fore the execution, yet they may proceed. 

The commiſſioners may adjourn to another place, or time, if 
the witneſſes are infirm, c. Ca. Ch. 282. 

After examination of the witneſſes, the commiſſioners ought to 
amnex the depoſitions with the interrogatories to the commiſſion, 
and return it. ide Practical Regiſter in Chancery 92. 

And the commiſſion executed ſhall be delivered to a maſter of 
the court by a commiſhoner himſelf. Bid. 

Or by one, who ſhall make oath, that he received it from one 
of the commiſſioners, and does not know of any alteration. Vide 
Practical Regiſter in Chancery 92, 79. 

A commiſſion ſhall not be quaſhed upon petition, but only after 
reference and certificate. Vide Practical Regiſter in Chancery 86. 

A commiſhon in the exchequer ought to be executed the next 
neation, where the plaintiff replies after the cauſe is ſet down 
E bill and anſwer. Vide Rules and Orders in Excheguer 8. 

Wwe 19. 

[lf a commiſſion in England is taken out in the vacation, re- 
tunable 4vithout delay, it does not expire the firſt day of next 
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ſhall name fix commiffioners, two of whom ſhall be left out by 
the court. Yide Practical Regiſter in Chancery 85. 

Or, if he who carries the commiſſion, does not give ſufficien; 

notice of the execution, the other may have a commiſſion /, 
are. 

ln Or, if the plaintiff refuſes to join, the defendant may have 2 
commiſſion ex parte. Vide Practical Regiſter in Chancery 82, g,, 

Or, if the plaintiff examines his witneſſes before an examiner 
of the court. 

He who takes out a commiſſion ex parte, need not give notice 
to the other of the execution. Fide Praftical Regiſter in Chun. 
cery BF. 

Sx the exchequer, if there be a commiſſion in an informa. 
tien, in t1e nature of an inquiſition, to intitle the king, it ſhall 
be taken out ex parte, and the defendant ſhall not join in com- 
miſſion. Sav. 4. 

Otherwiſe, where the commiſſion is after plea and iſſue joined, 
for then the defendant ſhall join; becauſe then it is to prove the 
title of the king. Save 4. 


(P. 4.) New Commiſſion. 


If the defendant ſerves his witneſſes, and they do not appear, 
he ſhall have a new commiſhon by conſent, or by order of 
court. Vide Practical Regiſter in Chancery go. 

But if he does not examine any witneſs nor puts in his inter- 
rogatories, he ſhall not have it, without order upon motion, and 
affidavit, and coſts paid. Vid. Practical Regiſter in Chancery 88, 

And he ſhall bear all the charge of it in court and in the coun- 
try; except where the other alſo examines more witneſſes; for 
then it ſhall be at equal charge. Ord. per Cla. Vide Ruler 
and Orders in Chancery 108. Vide Practical Regiſter in Chon- 
rery 87, 88. 

And he ſhall bear the charge, tho“ the other fide croſs- 
examines his witneſſes. Ord. per Cla. Vide Rules and Orders if 
Chancery 108. Vide Practical Regiſter in Chancery g, 8. 

And the charge ſhall be aſcertained, by ie gidavit of him who 
expended it. Ord, fer Cla. Vide Rules and Orders of Chan- 
cery 108. Vide Prefical Regiſter in Chgncery 88. 

If he examines a witneſs, he ſhall not have a new commiſfen 
to re-examine him though the witneſs makes affidavit that he ws 
ſurprized. Ca. Ch. 25. 

But in ſuch caſe, he may have an order, that the witneſs be 
examined, upon the hcaring of the cauſe. 

Ho, if any party does not examine all his witnefſes, there way 
be a new commillion.” 

Or, if the firſt commiſſion be quaſſied. : 

Or, if by the default of him who had the commithon, or 0: 
his commithoners it was not executed. Vid. Rules ard Cd 


Chancery lo. 
Put 


EANCER F; 

gut where commiſſioners on one fide do not attend; in order 
to hare a new commiſſion, the affidavits muſt ſtate that the party 
or his agents, have not ſeen the depoſitions on the other fide. 
2 Brown Ch. Rep. 1.* 

He, who has a hew commiſſion muſt examine all his witneſſes 
upon it before the return, Ord. per Cla. Vide Rules and Orders 
of Chancery 109. ; —; » 

Or before the end of the term, in which it is returnable in 
court, Ord. per Cla. Vide Rules and Orders of Chancery 109. 

But he may examine them after the return, upon a ſpecial 

der. 

8 As to new commiſſion in the exchequer, Vide ante, (P. 2.) 

o obtain a commithon to examine witnetics abroad, there 
muſt be an affidavit that the matter aroſe there, or ſufficient to 
ſuew it, read out of the anſwer. 2 Brown Ch. Rep. 273.“ 


(P. 5.) Interrogatories, 


[nterrogatories ought to be prepared before the examination of 
the witneſſes. Yide Practical Regiſler in Chancery 220. 

Which being engrofled thall be delivered to the examiner. 
Vide Practicul Regiſter in Chancery 220. 

And ſhall be ſent with the commiſſion to the commiſſioners. 
Vide Practical Regiſter in Chancery 220. ; 

And one party ſhall not know the contents of the inter- 
rozatories of the other. 

In the exchequer, after interrogatories exhihited by either 
party, there ſhall be no addition, or alteration, without leave of 
the court, Rules and Orders in Exchequer 11. Rule 24. 

Interrogatories in chancery mult be ſhort, material, and apt. 
Jade Rules and Orders of Chancery 103. Vide Practical Regiſter 
in Chancery 220. 

And only to points neceſſary, Ord. per Cla, Vide Rules and 
Orders of Chancery 203. Vide Pradlical Regiſter in Chancery 220. 

And by order 29th April 3 Fac. 2. they ſhall be peruſed and 
ined by counſel, or otherwiſe ſuppreſſed. Jide Rules and Orders 
f Chancery 173. Vide Practical Regiſter in Chancery 220. 

But a witneſs cannot demur to an interrogatory, if it be not 
material. 1 Ver. 165. 

When the witneſſes are examined in court upon a ſchedule of 
interrogatories, no other interrogatories can afterwards be added 
for the ſame witneſſes. Ord. per Cla. Rules and Orders of 
Uhncery 103. Vide Practical Regiſter in Chancery 221. 

do when the party hath had a commiſſioner preſent upon the 
frit examination, he ſhall not examine upon new interrogatories, 
7 another commiſſion, as to the merits of the cauſe. Ca. 

274. 

But as to an alteration of exhibits made at the firſt examination, 
be may, Ibid, 
do if witneſſes are examined by the examiner, each party may 
awards exhibit one or more interrogatories, or a new ſet of 

U 2 inter- 
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interrogatories, for the examination of the ſame or other wit 
neſſes, by reaſon of the credit of the examiner, who is a ſworn 
officer. Pr. Cha. 386. | 


(P. 6.) The Manner of Examination, 


The examiner or the commiſſioners, ought to examine tlie 
witneſſes to the interrogatories /eriatim. Ord. per Cla, Rules 
and Orders of Chancery 105. Vide Practical Regiſter in Chan- 
cery 90, 164. 

And not permit them to read, or hear, more interrogatories, 
before they have anſwered the firſt. bd. 

Nor permit them to depart before their anſwer is finiſhed t9 
any interrogatory. Bid. | 

Nor permit them to write their depoſitions, upon ſecing all the 
interrogatories. Bid. | 

And if a witneſs will not conform, they ſhall not proceed fur. 
ther in the examination, without notice given to the other party, 
and his conſent, or an order of court. Ord. per Cla. Vide Rules and 
Orders of Chancery 105. ide Practical Regiſter in Chancery 165. 

They ought to hold the witneſs to the queſtion interrogated, 
without writing vain repetitions, or impertinent circumſtances, 
Ord. per Cla. Rules and Orders of Chancery 105. Vide Practical 
Regiſter in Chancery go, 159. 

Jo an interrogatory, of which the witneſs does not know any 
thing, the examiner ſhall write nothing but, 0 this :nterregatiry 
this examinant doth not depoſe ; and if he does for the lengthening 
of the depoſitions, he ſhall recompence the party grieved as the 
court ſhall aſſeſs. Ord. per Cla. Rules and Orders of Chan- 
cery 106. Vide Practical Regiſter in Chancery 165. 

If a commiſſioner to take examinations be a witneſs, he ought 
to be examined, before he has heard any other examination, 
2: Ca. Ch. 79. Vide Practical Regiſter in Chancery 91. 

If an examination be irregular, the depoſition ſhall be ſup- 
preſſed ; as if a witneſs be three times examined to the ſame 
matter. 2 Ca, Ch. 79. Tho! he ſpoke uncertainly at the ful! 
2 Ca. Ch. 217. 

So, if a commiſſioner, Qc. be examined in court, or elſe- 
where, after hearing the other examinations. 2 Ca. Ch, 79. 

[The fpiritual court may be obliged to deliver out a will of 
land, on ſecurity. Morſe v. Roach, H. 7 G. 2. Str. 961.] 

If all the deviſees conſent, but otherwiſe not, the court wi! 
order the will to be delivered (on ſecurity) to be carried abroad, 
to be proved under a commiſſion by a witneſs always reſiding 
there. Frederick v. Aynſcombe, MH. 1738. 1 Atkyns 627.] 

[Lord Macclesfielq ordered a will to be delivered by the prero- 
gative office to the regiſter office in Symonds Inn, there to lie til 
the court of chancery had done with it. Bid. 


(P. 7. 
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(P. 7.) What Witneſſes ſhall be examined. 


The party himſelf, or his wife, his counſel, attorney, or ſo- 
icitor ſhall not be examined, unleſs upon ſpecial cauſe. Vide 
practical Regiſter in Chancery 360, 361, 364, 365. 

Tho' an attorney or counſel may demur to being examined, 
yet he may conſent, and the court will hear his depoſition. 
Maddox v. Maddox, MH. 1747. 1 Vezey 61.] 

[Where a party examines his own attorney or clerk in court, 
the other ſide may croſs- examine him relative to the ſame mat- 
ter, but not as to other points. Vaillant v. Dodemead, H. 1742. 
2 Athyns 524+] 

[A clerk in court or ſolicitor may be examined, touching 
tranſactions antecedent to the commencement of the ſuit, and 
the knowledge whereof could not come to him as ſuch. 1bid. 

[No perſon 1s privileged from being examined, except of the 
profeſſion, as counſel, attorney, or ſolicitor ; not an agent, for 
he may be only a ſteward or ſervant. Bid. 

[A clerk in court may be examined to prove a deed, for a con- 
yeyancer may be examined. id.] 

[A demurrer by a witneſs, for that he knows nothing but 
what came to his knowledge as clerk in court, or agent for de- 
{endant in relation to the matters in queſtion in the cauſe, is not 
good; for it ought to conclude, that he knew nothing but by the 
information of his client. id.] 

Nor a guardian againſt an infant. Vide Practical Regiſter in 
Chancery 361. I 

Nor a plaintiff for another plaintiff, tho he be but a truſtee 
but the bill ſhall firſt be diſmiſſed as to him. 1 Fer. 230, 

And if an order be obtained by ſurprize for the examination of 
any ſuch, it ſhall be difallowed. 2 Ca. C5. go. 

If a witneſs demurs to an interrogatory, becauſe he has an in- 
tereſt, he ought to ſwear, what intereſt, 2 Ca, C5. 208. 

[The owner of lands in a pariſh, in the hands of a tenant, 
may be a witneſs in a ſuit for tithes in that pariſh. Aye v. 
Flaver, T. 1716. in ſc. Bunb. 7.) 

[Inhabitant of a pariſh where a modus is infiſted on, is prima 
face, a bad witneſs; if he occupies no titheable land, he muſt 
ew it. J/atſon v. Lindſel, in ſe. P. 1719. Bunb. 40.] 

A witneſs ſhall not be examined to impeach the teſtimony of 
mother witneſs, without a ſpecial order of court, which is not 
frequently granted. Ord. per Cla. Vide Rules and Orders of 
Chancery 105. Vide Practical Regiſter in Chancery 165. 

And then exceptions to the witneſs impeached ſhall be filed 


vith the examiner gratis, and notice, with a copy of the e- 


ceptions, delivered gratis to the adverſe party, or his clerk. Ord. 
fer Cla. Rules and Orders of Chancery 105. Wide Practical 
Regifter in Chancery 165. 

U 3 [There 
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[There may be an order to examine to the credit of a witnei 
even before publication. Bonning v. Sprott, in ſc. T. 1719, 
Bunb. 46.] 

Articles may be exhibited to examine to the credit of a wit. 
neſs, but they ſhould be ſupported by affidavit. EZ! per Hur, 
wwicke C. tho' at law you can examine only to the general credit, 
yet in equity it is otherwiſe, and you may examine to a particular 
charge. Sed ©, Gill v. Watſon, T. 1747. 3 Athyns 522.) 

[Atrer publication, the court will not allow articles to be ex. 


hibited againſt the competency of a witneſs. Callaghan v. Reich. 


fort, P. 1748. 3 Athkyns 643.] 

ut if the objection to competency comes to the knowledge 
of the party after examination, the court will allow an examina. 
tion to it after publication, on motion. Hid.] 

[After publication, the court will grant commiſſion to examine 
in 1upport of articles againſt the credit of a witneſs ; but if it i; 
abroad or in Ireland, there muſt be an afhdavit that no perſon in 
England can ſwear as to the witneſles' credit, id.] 

[After the cauſe ſet down, the court will ſometimes give leave 
to exhibit interrogatories to the credit of a witneſs, to prove ex- 
hibits, and croſs-cxamine witneſſes already examined. Barnſ:; 
v. Poxvell, MH. 1747. 3 Athyns 593.] 

[After the cauſe in paper the court will not give leave to ex 
hibit interrogatories, and a commiſſion to examine to the credit of 
a witneſs, Gill v. Watſon, T. 1747. 3 Atiyns 5 22. 

If a c-fencant has no intereſt, or diſclaims, or is only 3 
truſtee, by order he may be examined as a witneſs, 2 Ca, 
Ch, 214. 

[An adminiſtrator durante minore etate, after adminiſtration 
determined, is in general a competent witneſs ; but if by his 
anſwer he has ſubmitted to pay, and ſo made himſelf liable, he 
is not competent. Fotherby v. Pate, H. 1747. 3 Atkyns Goz.] 

So, a commiſhoner himſelf, if he is examined before ary 
other witneſs. 1 Fer. 369. 

So, a defendant being only a truſtee, if he diſclaims all in- 
tereſt. 1 Vern. 230. 

A witneſs upon deliberation may amend his depoſition. Pie 
Practical Regiſter in Chancery go, 91. 

[Witneſs examined on the firſt commiſſion, cannot be er. 
amined on the ſecond without leave, Per Price B. Dudt: v. 
Billings, in ſc. T. 1718. Bunb. 24.] 

No witneſs need ſubmit to an examination 'till his expences 
are diſcharged. | 

And if he is ſick, the commiſſioners ought to go to lis 


habitation, 


(P. 8.) Depoſitions. 


The depoſitions ought to be written in one or more rolls of 
parchment, each of them to be ſubſcribed by the commitioners 


And 
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And the examiner ſhall enter themame of the witneſs, his age, 
and dwelling, and the name of him who gave notice of the 
name, and dwelling of the witneſs, and to whom ſuch notice 
was given, and the time when. Ord. per Cla. Vide Rules and 


Ori*s of Chancery 103. Vide Practical Regifter in Chancery 163. 


If the clerk deliver an abſtract of a depoſition, or interroga- 
tory, to any one before publication, he ſhall be expelled the 
office ; and if his clerk does fo, the examiner ſhall anſwer to the 
court for the miſdemeanor, and to the party for coſts and da- 
mages, and every perſon concerned ſhall be puniſhed as the court 
ſhall think proper. Ord. per Cla. Rules and Orders of Chan- 
cory 106. Vide Practical Regiſter in Chancery 159, 160. 

Depoſitions obtained by mal-practice ſhall be ſuppreſſed, by 
order of the court. Vide Practical Regiſter in Chancery 137. 

So, if they are falſely written; and the witnefles ſhall be 
examined de novo. Vide Practical Regiſter in Chancery 138. 

So, if the ſame witneſs be examined three times to the ſame 
thing. 2 Ca. Ch. 79. 

But they ſhall not be ſuppreſſed upon a petition, nor upon 
motion, without a certificate of a fix-clerk ; for a rule ſhall be 
entred with the regiſter of courſe, to attend a fix clerk not con- 
cerned in the cauſe; and if the attornies do not agree before 
him, he ſhall certify the fact, with his opinion, to the court. 
Ord. per Cla. Rules and Orders of Chancery 110. Vide Prac- 
tical Regiſter in Chancery 138. 

If witnefles are examined on a commiſſion abroad, after the 
death of plaintiff, neither commiſſioners nor witnefles knowing it, 
the depoſitions ſhall not be ſuppreſſed. Thompſon's Cafe, T. 1733. 
P. V. 195.] 

Depoſitions and interrogatories may be referred for ſcandal 
and impertinence, and if found ſo, the court will order it to be 
expunged. Cocks v. Worthington, M. 1741. 2 Ane 235 & 236.] 

But whether for impertinence alone, dub. Pyncent v. Pyncent, 


7. 1747. 3 Athyns 557] 


(Q) Publication. 
An the plaintiff and defendant have examined all thair 


witneſſes, if the examination was by an examiner, two rules 
ae given by each of them, to ſhew cauſe, why publication ſhould 
not paſs, Ord. per Cla. Rules and Orders of Chancery 107. Hide 
Praflical Regifler in Chancery 297. 

If the examination was by commiſſion, one rule is ſutlicient. 
Ord per Cla. Rules and Orders of Chancery 107. Wide Prac- 
cal Regifter in Chancery 297. 

And the time contained in the rule ſhall be a week. ide 
Practica / Regiſter in Chancery 297. A weck after the return of 
de commiſſion, or examination, in the exchequer, Rules and Or- 
h. in Exchequer 11. Rule 25. 

If no cauſe be ſhewn to the contrary, nor a new commiſſion 
Fanted, publication ſhall be allowed. Ord. per Cu. ide Rules 
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and Orders of Chancery 107. Vide Practical Regiſter in Ch,. 


cery 297. 
7If cos bil is filed before anſwer put in to the original bil 
the court will ſtay proceedings till the anſwer is put into the 
croſs-bill ; if it is filed after anſwer, the court will only ſtay pub. 
lication, Ramk;/enſeat v. Barker, M. 1739. 1 Athyns 19. 
[The covrt in ſuch cafe will enlarge publication in the Original 
cauſe to a fortnight after the anſwer to the croſs-bill is come in 
Crefwick v. Crefwick, M. 1738. 1 Atkyns 291.] : 
[If original bill has been proceeded in, publication on the croſe. 
bill ſhall not be enlarged but on ſpecial motion. Aylet v. Ei 
T. 1751. 2 Vexey 336.] ö 
After publication paſſed, and depoſitions delivered to be 
copied, publication can never be enlarged (in the exchequer,) 
Orlebar v. Snead, M. 1733. Bunb. 330.] | 


[The exhivits proved in a cauſe cannot be inſpected befors | 


hearing. Davers v. Davers, P. 13 G. Str. 764.] 

In che exchequer, if there be not a week in term when the rule 
is given, there ſhall be a day to ſhew cauſe at the ſittings, Ruls 
and Orders in Exchequer 11. Rule 25. 

In chancery, after publication allowed, more witneſſes ſhall not 
be examined, without order of court, upon an affidavit, that the 
party is not privy to the examination of any other witneſs before 
examined, and of a ſufficient cauſe why ſuch witneſs could not 
have been examined before. Vide Practical Regiſter in Chan- 
cery 161, 2. 

Or, that ſuch ſuſhcient cauſe be certified, by the com. 
miſſioners. Vide Practical Regiſter in Chancery 162, 

And there ſhall be a proviſo in the order that the party ſhall 
not ſee the former examination in the mean time. Vide Practical 
Regiſter in Chancery 162, : | 

The court will ſometimes grant a new commiſſion after pub. 
lication is paſſed, and the cauſe ſet down, if the former com- 
miſſion was cloſed long before its expiration, and without the 
knowledge of one of the parties. Barnſley v. Powell, M. 1747. 
3 Atkyns 593+] 

After publication, a new witneſs ſhall not be examined though 


he was ſworn before. Jide Rules and Orders of Chancery 104, 


Vide Practical Regiſter in Chancery 164. 

But an examination after publication, is in the diſcretion of 
the court, who ordered it after publication, and hearing of the 
cauſe and a trial at law directed, where the witneſs was of the 
age of eighty years, and could not come to the trial, and a fre- 
hold given to charitable uſes, which is not properly triable at 
law, was concerned. Ca. Ch, 229. | 

And if the court allows an examination after publication, upon 
the uſual affidavit, the other party may examine other witneſſes, 
and alſo croſs-examine thoſe produced by the adverſe party. 
1 Hr. 253. 

[If on the hearing defendant is ordered to be examined on in- 


terrogatorios touching a deed ſuppoſed to be in his cuſtody, which 
on 
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on examination he denies, there ſhall no commiſſion be granted 
examine witneſſes (publication being paſſed) tho' the maſter 
certifies that ” thinks it reaſonable. Smith v. Turner, H. 1735. 
P. V. 413. 

3 ler — a witneſs before examined ſhall not be ad- 
mitted to explain his depoſition. 1 Ver. 125. 

After publication, the party may have his depoſitions ex- 
emplified, Vide Practical Regiſter in Chancery 141. 

But the maſter ſhall not ſign any exemplification, till the ori- 
ginal be produced before him. Ord. per Cla. Rules and Orders 
in Chancery 118. Vide Practical Regifter in Chancery 138, 9. 

[If a bill ſets forth, that there was heretofore a bill preferred 
by another againſt the preſent defendant's father, who anſwered, 
and depoſitions taken, and refers thereto. This ſuit abated by 
death before hearing; theſe depoſitions ſhall not now be pub- 
liſhed to be uſed in the preſent cauſe, tho' on the defendant's 
motion, notwithſtanding plaintiff's | ſetting forth in his bill, 
Johns v. Stafford, in ſe. H. 1719. Bunb. 50.] 


(RN) Examination in perpetuam Rei Memoriam, 


H E who would examine witneſſes in perpetuam rei memoriam? 
muſt exhibit his bill, and thcreby ſhew his title, and the an- 
tquity of his witneſſes, and then pray a commiſſion to examine 
them, and a ſulpœna againſt the party concerned, to ſhew cauſe 
tothe contrary if he can. Vide Practical Regiſter in Chancery 31. 

If the defendant ſhews cauſe to the contrary within fourteen 
dys, the plaintiff ſhall not proceed. Vide Practical Regiſter in 
Chancery 32. 

[f he does not ſhew cauſe, the plaintiff ſhall proceed to the 
examination of witneſſes z and the court will give articles for the 
examinations. Vide Practical Regiſter in Chancery 32.* 

[A man may bring a bill to perpetuate teſtimony, where he 
cannot bring a bill for relief without waving the penalty. E. Suf- 
filt v. Green, T. 1739. 1 Ah 450.] 

[Plaintiff is intitled to perpetuate teſtimony on an uſurious 
contract, tho' he does not offer to pay what is really due. Hid.] 

But if the plaintiff prays relief, his bill ſhall be diſmiſſed. 
Vent. 366. | 
Let he may examine witneſſes to prove a promiſe, We. which 
n be performed after the death of 4. R. 1 Rel. 383. C. 

This bill lies to prove a modes decimandi. 1 Ver. 185. 

Vut ſuch bill to prove a right to a common, way, c. before a 
mal, will be diſmiſſed. 1 er. 308, 312. 

Or, to prove a will againſt a purchaſer without notice. R. 
pon a plea. 1 Ver. 354. 

Cn to examine witneſſes, where there is no impediment to a 
Nat at law, R. upon a demurrer. . 1 Per, 4:1, 

({enant in tail out of poſſeſſion cannot bring bill to perpetuate 
Winony, till he has recovered poſſeſſion by ejectment; and de- 
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murrer for this cauſe would be allowed. Brandlyn v. Ord, Nl. 133 
1 Atkyns, 571.) * 

Neither can any other claiming a right, and being out of pol 
ſeſſion, for he may try it at law. Prec. Ch. 531. 

But he who is in poſſeſſion, and not diſturbed, may bring ſac 
a bill, becauſe the facts, to which the teſtimony of the witness 
propoſed to be examined, relate, cannot be immediately inveſi 

ated in a court of law. Id. ibid.“ 

So a bill to perpetuate teſtimony will lie, when the evidence 
of a material witnefs is likely to be loſt, by his death or departyr 
from the realm, before the matter can be inveſtigated in 2 cour 
of law : But then an afhdavit of the circumſtances by which the 
evidence is likely to be loſt, muſt be annexed. 1 P. Wyy, 17, 
3 P. Wms. 77. t Athyns 450* 

So a bill by the deviſee of a perſon, now a lunatick, to prove in 
gerpetuam rei memoriam, will be diſmiſſed. 1 Ver. 106, 

The witneſſes may be examined by an examiner of the cour, 
Vide Practical Regiſter in Chancery 36. 

Or the court may appoint commiſhoners, in which the 
defendant may join, if he pleaſes. Vide Practical Regiſter i 
Chancery 34. 

And fourteen days notice ought to be given of the 
execution of the commiſnon. Vide Practical Regiſter in Clan. 
cery 34. 

In 2 exchequer, if the defendant does not appear being ſenel 
with proceſs, but is in contempt, the plaintiff upon motion, ſhalt 
have a commiſſion to examine witneſſes de bene effe, Rule; and 
Orders in Exchequer 13. Rule 34. 

If the defendant appears, he may join in the commiſſion, if le 
will, and croſs-examine the witneſſes, if he gives the names ad 
commiſſioners, within four days after the order for a commiſſun, 
Rules and Orders in Exchequer 13. Rule 34. 

If the defendant afterwards makes anſwer, the plaintiff ſhall re 
ply, and examine de novo the witneſſes before examined who ar 


alive, and upon the return of the commiſſion there ſhall E 
publication of the depoſitions thereby taken, with the depol- BM 
tions of the witneſſes before examined, who were dead be- / 
fore the ſecond commiſſion. Rules and Orders in Exchequer ig. W®: 
Rule 34. the 
In chancery, no witneſſes ſhall be examined, but the aged or ſn 
impotent. Vide Prafical Regiſter in Chancery 31. * 
[A witneſs, tho' neither old nor infirm, may be er A 
amined before anſwer, on affidavit that he alone is privy to the hear 
forgery of a deed. Shirley v. Rar] Ferrers, MH. 1733. 3" 
V. 77. . the « 
And if the defendant ſhews good exceptions again NW"! 
witneſs, or other cauſe for the ſtaying of the proceeding WW”) 
the commiſſioners ought not to proceed, but to certify ſuch N 
matter with the commiſſi on. Vide Practical Regiſter in Clan * 
Heir 


cery 3 2. " 
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And the commiſſioners ought to certify whether the de- 
ſendant appears, or not. Vide Practical Regifter in Chan- 


2. 
her there was an affidavit before them of notice 
ren of the time and place of the execution. id. 

The depoſitions ſhall not be read during the life of the witneſs, 
without conſent, or order of court. Vide Practical Regiſter in 
Cancer) 35. f 3 

And ſuch order ſhall be upon afadavit, that the plaintiff is to 
have atrial, to which the witneſſes cannot come. Vide Practical 
Regiſter in Chancery 35. 

Plaintiff ſhall not have leave to examine witneſſes de bene eſſe, 
hecauſe they are going to the Zaft-Indies, if they are his ſervants, 
ind he might keep them at home. Ea//-India Company v. Naiſh, 
M. 1732. Bunb. 320.) 

And if the court allows the uſe of the depoſitions, a maſter 
ſhall open the commiſſion and conſider them, and then the plain- 
if if he will, may exemplify them, and by order of court, give 
them in evidence in another court, Vide Practical Regiſter in Chan- 
ct: 55 6. 

ng after ſuch publication, the defendant ſhall not examine 
ay witneſs concerning the ſame matter. Vide Practical Regiſter 
in Chancery 33, 4. 

Theſe depoſitions ſhall not be allowed in evidence, but only 
zpainſt the defendant who had notice, his heirs or aſſigns. Fe 
Praftical Regifter in Chancery 33. 

Or againit one, who claims an intereſt under the de- 
endant ſince the bill exhibited. Vide Practical Regiſter in Qan— 


ry 36, To 


(S) Cauſe ſet down faz Hearing. 


4 R publication, and the cauſe ſet down, the bill may 
| be amended by adding parties; but no new charge, nor a 
material fact put in iſſue, but a ſupplemental bill muſt be brought. 
budwin v. Goodwin, T. 1746. 3 Atkyns 370.] 

After all the witneſſes examined and publication paſſed, the 
cient, or ſolicitor ought to attend the ſix- clerk for fix days before 
the end of the term, and inform him of the ſtate and circum- 
lnces of the cauſe. Ord. per Cla. Rules and Orders of Chan- 
110. Vide Practical Regiſter in Chancery 180. 

And the ſix-clerk ſhall procure the cauſe to be ſet down for 
tering with the regiſter, and ſhail be prepared to inform the 
ord chancellor, or the maſter of the rolls, &c. of the nature of 
ſte cauſe, at the time of ſetting down cauſes. Ord. per Cla. Rules 
end —4 of Chancery 110, 111. Vide Practical Regiſter in Chan- 
9 187. 

No fee ſhall be paid to the ſix-clerk, or regiſter, or other 
ton for the ſetting down, or preferring any cauſe, excep: 
lei term fees, if they are in arrear. Ord. per Cla. Rules 
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and Orders of Gancery 111. Vide Practical Regiſter in Ch. 
cery 187. * 

And the arrearages of ſuch fees are cauſe for ſtopping the hen. 
ing of the cauſe, when it is called on in court, till they are paid, 
Ord. per Ga. Rules and Orders of Chancery 111. Wide Pra. 
tical Regiſter in Chancery 187, 8. 

The cauſes ſhall be ſet down according to the order and ant. 
quity of the publication. Vide Rules and Orders of Chancery 119, 
Vide Practical Regiſter in Chancery 186. 

But none ſhall be ſet down in the ſame term, when publication 
paſſes. Vide Practical Regiſter in Chancery 185. 

Nor before certificate of the fix-clerk, that all pleadings are filed, 


Ord. 29 July, 1 V. & M. Rules and Orders of Chancery 8, 


Vide Practical Regiſter in Chancery 188. 

*But on application to the court, a cauſe may be ſet down upon 
an early day; however this muſt be by petition, not on motion, 
1 Brown, Ch. Rep. 56.* 

So in the exchequer, no cauſe ſhall be ſet down before public. 
tion, without ſpecial order. Rules and Orders in Exchequer 11, 
Rule 27. 

After publication, every cauſe ſhall be ſet down in the next 
term, except in London, or within ſixty miles of it; in which, if 
the replication was filed in Trinity, or Hilary term, and publica 
tion paſſed the firſt week of Michae/mas, or Eafter term, the caule 
may be ſet down to be heard the laſt day of cauſes in Michaelma, 
or Eaſter term. Rules and Orders in Exchequer 11, Rule 27, 

In Chancery the ſubpena ad audiendum judicium ſhall be returned 
fix or ſeven days before the day of hearing of the cauſe ; and the 
day of hearing ſhall be indorſed upon it. Jide Practical Regifvr 
in Chancery 349.—In the exc5ever, it ſhall be ſerved ten days be- 
fore the hearing, in London, or witkin ſixty miles of it, and four 
teen days in places more remote. Rulesand Orders in Exchequeri!, 
Rule 28, : 

But in chancery, the hearing being appointed in the begin- 
ning of a term, when fix or ſeven days cannot precede, io 
much time is not neceſſary. Vide Practical Regiſter in Chu 
cery 349: __ 
And in the excheguer, in Trinity term ten days notice is ſufic 
ent in places above ſixty miles from London. Rules and Order; is 
Exchequer 11. Rule 28. 


(T) Hearing of the Cauſe. 


(T. 1.) When the Defendant does not appear. 


ww HEN a cauſe is heard upon bill and anſwer, vs 
ante, (M.) 

If at the time of the hearing the defendant does not appea, 
tho? proceſs appears to have been duly ſerved, his anſwer ſhall be 
read ; but the decree ſhall not be abſolute againſt him ; tho' there 


is cauſe for a decree for the plaintiff, Ord. Per Cla. Ru? 


6/id 
— 


CHANCERY. 
and Orders of Chancery 111. Vide Practical Regiſter in Chan- 


190. 
8 the regiſter ſhall ſay, That the court, for ſuch and fuch cauſes 


ves, if the defendant does not pay the coſts affefſed to the plaintiff, 
- ” — 2 by ſuch a time „ — — to the 8 
Ord. per Cla. Rules and Orders of Chancery 112. Vide Practical 
Regiſter in Chancery 191. : 

And the defendant ſhall not be admitted then to ſhew cauſe, 
without a certificate from the plaintiff's attorney of the payment 
of the coſts, or an afidavit of tender and refuſal. - Ord. per Cla. 
Rules ond Orders of Chancery 112. Vide Practical Regifler in Chan- 
an 101» | 
TT if the court, at the time allowed for cauſe, confirms the 
G:cree, the defendant ſhall pay full coſts. 

So in the excheguer, if a defendant ſerved ad audiendum judicium, 
makes default, whereby there is a decree againſt him nj, Ec. he 
ſhall not afterwards be heard to ſhew cauſe, till he pays 5/. coſts 
to the plaintifF or his attorney. Rules and Orders in Exchequer 12. 
Rule 29. : 

1 Shots by his anſwer denies the whole equity 

of the bill, and the anſwer is reported inſufficient, and de- 
{endant duly ſerved makes no further anſwer, the bill ſhall be 
taken pro confeſſos Semb. Davis v. Davis, H. 1739. 2 At- 
Hirt 21. 
[ur A defendant does not appear, and the whole line 
of proceſs goes againſt him, it is equal to proceeding to outlawry 
2 law, and there may be a decree againſt the other defendants 
who appear. Yanefſen v. South-ſea Cmpam, H. 1749. 1 Vee 
vj 395+] 

1 he court will not declare a will well proved againſt an heir 
it law defendant, tho' he makes default, unleſs the proofs are 
rad, Webb v. Litcat, H. 1743. 3 Athyns 25.] 


(r. 2.) When the Plaintiſf does not appear. 


If at the time of the hearing, the plaintiff does not appear, the 
delendant ſhall be diſmiſſed with coſts to be taxed by a maſter, 
Vide Practical Regiſter in Chancery 190. 

[As long as depoſitions are in being, defendant cannot move to 
amiſs for plaintiff's delay, but muſt ſet down the cauſe to be 
bed ad reguiſſt. defendentis. But if he ſuppreſs depoſitions on 
pantiff's delay, he may move to diſmiſs for want of proſecution. 
ann, in ſc, T. 1718. Bunb. 23.] 

(If a commiſſion has been taken out to examine wit- 
tees, but nothing done upon it, but publication is paſt, 
ie defendant cannot move to have the bill diſmificd, but the 
uſe muſt be ſet down, and if the bill is diſmiſfied at hear- 
* cy his full coſts. Skip v. Warner, T. 1747. 3 A. 
"ny 57 4 

Win the plaintiff's bill is diſmiſſed of courte, or by order for 
nt of proſecution, it ſhall not be afterwards retained, without 

motion, 
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motion, and a certificate of the payment of the cod, 
from the defendant's attorney. Ord. per Cla. Rule; 40 
Orders of Chancery 118. Vide Practical Regiſter in Chan. 
cery 146. | 

So in the exchequer, if the defendant is ſerved and appear, 
and the plaintiff does not attend, the cauſe ſhall be put out of the 
paper, and the plaintiff ſhall pay 5 J. colts; and if the defendant 
puts the cauſe into the paper to be heard the next term, ad req. 
fitionem defendentis, (as he may do) the plaintiff ſhall not be heard 
till he has paid the 5 J. colts. Ruler and Orders in Exchequer 11, 
Rule 29. 


(T. 3.) When there are not Parties. 


There ought to be proper parties to the bill. Vide ProGica! 
Regiſter in Chancery 261, Sc. Vide ante, (E. 2.) 

But if a proper party is beyond ſea, upon an affidavit, that i 
is not known, whether he be dead or alive, the plaintiff ſhall hay; 
a decree againſt the other defendants, without prejudice, 
1 Ver. 487. 

[A cauſe for an account and diſtribution of perſonal 
eſtate may be heard, when a defendant who is abroad, has not 
been ſerved, nor anſwered. Rogers v. Linton, T. 1723. 
Bunb. 200. ] | 

[A bill is never diſmiſſed for want of parties, but ſtands over 
on paying colts of the day; and decrees diſmiſſing bills for war! 
of parties have been reverſed for that reaſon. Anon, M. 1733. 
2 Athyns 15.] | 

If a bill is brought to redeem againſt the repreſentatives of 
micfne purchaſer without notice, and againſt puiſre purchaſer with 
notice, and plaintiff docs not reply to the anſwer of the 
meſne purchaſer's repreſentatives, there are not proper parties 
before the court. Lowther v. Cariton, H. 1740. 2 At 
kyns 139.] 

[If a bill is brought againſt one partner for a joint demand, ihe 
other being not amenable becauſe out of the kingdom, the par- 
ner before the court thall be decreed to pay the whole debt. Dar- 
vent v. Walten, H. 1742. 2 Atkyns 5 10. ] 

[If a cauſe ſtands over for want of ſome proper defendants, 
others being improperly inſerted, “ you cannot proceed apainſt 
any other defendant, without diſmiſſing the bill as to thoſe who 
are improperly before the court. Hicks v. Marſhal. NM. 1740. 
3 Attyns 400. ] 
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(T. 4.) What Evidence ſhall be admitted upon the Hearing. 


FT. 4.) At the time of the hearing, after the bill and anſwer are opened 
( 4. . — [ 
Deyolcions by the counſel, the court proceeds to the proof. Vide Proci.cs 
in the ſame ; ; | 
or 4 cr Negiſler in Chancery 189, 190. - 
cavl% 4 


CHANCER Y. 393 


The uſual proof is reading the depoſitions made in the ſame 
eſe, Wide Practical Regiſter in Chancery 1 52. 
| Depoſitions in croſs cauſes, between the ſame parties, heard 
the fame time, ſhall be allowed upon both cauſes without mo- 
non. 80 in the exchequer. Vide Rules and Orders in Exche- Nd. Prac- 
ar 11. Rule 26. tical Regiſ- 
Allowed, upon motion. Ca. Ch. 236. —— 

But when the allowance was ordered upon the motion of the (l order.) 
gelendant, after publication in the firſt cauſe, and before publi- 
ation in the ſecond caufe, whether the depoſitions for proof of 
an agreement, not alledged by the anſwer of the defendant in the 
irt cauſe, but alledged by his bill in the ſecond cauſe, thall be ad- 
mitted. Dub. Ca. CH. 236. 

[lf the point in iſſue in the croſs cauſe, was not in iſſue in the 
criginal cauſe, the depoſitions in the original cauſe cannot 
de read in the croſs cauſe, Chriſtian v. Wren, M. 1732. 
Bunb, 321. 

Depoſitions in a eroſs cauſe, brought after a decree pro- 

nounced in the original cauſe, cannot be read touching the mat- 
ters in iſſue in the original cauſe, but may as to matters not in if- 
ſue in the original cauſe. Wilford v. Beaſely, P. 1747. 3 At. 
Hu $01, 
A depoſitions taken de bene efſe are irregular, they can- 
not be objected to at the bearing; you ſhould move to diſcharge 
the order for publication. Dean of Ely v. Warren, T. 1741. 
2 Ah 189. ] 

Depoſitions de bene effe ſhall be publiſhed, where it is morally 
impoſſible to examine the witneſſes in chief; as if a 
commiſſion has iſſued to examine in Sweden, the king whereof 
las refuſed to let it be executed, the commiſſion is come back, 
and the king of Sweden has ordered a public examination be- 
fore his own judges, Gen v. Wordſworth, T. 1751. 2 Ve- 
2 325, 336+] 

Depoſitions de bene eſſe, taken many years before, may be pub- 
liſhed with depoſitions in a ſupplemental cauſe, on afhdavit that 
lome of the witneſſes are dead, and that nothing can be learned 
« the others on enquiry : But without prejudice to exceptions. 
am, T. 1754. 2 Vezey 496.] 

But where depoſitions were taken de bene , before appear- 
e; the defendant appeared and anſwered the witneſs ſurvived 
15 months, and the depoſitions had been publiſhed in purſuance 
ab an erder with the. conſent of the defendant; the maſter 
al the rolls thought, that on account of the defendant's 
wnſent, the Ceofition ſhould not be ſuppreſſed ; but 
= chancellor thought it ought not to be read. 1 Breton, Ch. 
Uh, $4. 

Dut no witneſs ſhall be examined wvivd wee at the hearing, 
Without an order before the hearing of the cauſe. Vid PraFical 
* in Chancery 154. Vide Rules and O: ders in Exci.cquer 10. 
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CHANCERY, 


[Witneſſes are never allowed to be examined at lie 
vivd voce, at the hearing. Graves v. Budgell, P. 1737. 14. 
kyns 444.] 

Vid voce examinations are allowed ſparingly, and only jy, 
publication where doubts have appeared in their depoſitions, ty 
clear ſuch doubts and inform the court. 1bid.] 

[At moſt, only to prove exhibits, not to let in other examin;. 

tions; and this at the inſtance of the party to uſe the exhitit, 
but never of the contrary party. id.] 

If the plaintiff after examination of witneſſes withdraws hi, 
replication, takes exceptions to the anfwer, and replies to a ney 
anſwer, and upon a commiſſion witnefles are examined, the d. 
poſitions upon the former commiſſion ſhall be ſuppreſſed, if the 
witneſſes are not re-examined after the laſt replication, or allowet 
by the court, upon motion, to be uſed at the hearing of the cauſe, 
Pr. Cha. 386. . 

[If the cauſe is brought to hearing, and ſtands over with l. 
berty to add a party, if he is a material defendant, and concernel 
in intereſt, the depoſitions taken before cannot be read agu 
him. Mölett v. Daniel, M. 1731. Bunb. 310.] 

[The rules of evidence in general are the ſame in equity as at 
hw. D. Manning v. Letchmere, M. 1737. 1 Athyns 453. Man 
v. Ward, M. 1741. 2 Athyns 228. ] 

[A leaſe and poſſeſſion, and payment of rent under 
it, is a preſumption of right in the leſſor; but if two !eafes are 
ſet up, one cannot be read till poſſeſſion under it is proved, 


Did. | 
TReceipts for rent are not evidence of title in leſſor, unleſs the ! 
payment is proved. id.] | 
Old rentals, where bailiffs admit money received, are evidence ju 
of payment. Did. 10 
[A bond or mortgage is prima facie good evidence, but if 
there are manifeſt ſigns of fraud in the obligee, he ſhall be put ft 
to prove actual payment. Piddeck v. Brown, T. 1734. 3. Nh 
W. 288.] | ip 
[It is a motion of courſe, that a defendant for form's fake may * 
be examined, ſaving juſt exceptions. Man. v. Ward, M. 174. * 
2 Atkyns 228.] | HY 
[The depoſition of a defendant againſt whom plaintiff can ge | 
no evidence, may be read for another defendant. Pidazt 3. 100 
Brown, T. 1734. 3 P. V. 288.) Not 
The depoſition of a defendant not intereſted may be read for It 
another defendant, and alſo for plaintiff, tho' at law defendat! | 
cannot be examined for plaintiff; but if defendant may be liabe uſu 
for coſts it cannot be read. Barret v. Gore, M. 1746. 3 WW tis 
kyns 401. | to { 
[So the depoſition of one defendant charged with a fraud 174 
cannot be read for another defendant, as it may tend to excut [ 
him with regard to his own coſts, Bade v. Lingad, P. LA,. end 
1 Atkyns 203] Ti 10 


Nek. 


Tue evidence of a co-defendant particeps fraudis and intereſt- 
ed, ſhall not be read, tho” if only attorney and truſtee it may. 
Bridgman v. Green, T. 1755. 2 Vezey 627.] 

[Co-defendants may read againſt each other whatever is proved 
for plaintiff. Walker v. Prefwick, T. 1755. 2 Vezey 622.] 

[A mere nominal truſtee may be examined in equity, thoꝰ not 
at law. Man v. Ward, M. 1741. 2 Attyns 228.] 

An executor in truſt is not a good witneſs for his cue que 
nult, tho' a bare truſtee is. Croft v. Pyke, P. 1733. 3 P. 

180. 
he 3 of a huſband ſhall be admitted, tho' his wife is 
a defendant, if the intereſt of a third perſon is concerned. Cat- 
tm v. Lutterel, T. 1738. 1 Ath. 45 1.] 

[The depoſition of the wife of the prochein amy of plaintiff feme 
evert, cannot be read for plaintiff, Head v. Head, P. 1747. 
7 Athyns 511. T. 1747. 3 Athyns 547. 

If a plaintiff executor examines his fon, and dies, leaving his 
ſon executor, who allo takes out adminiſtration de bonis non of 
the original teſtator, and he revives, yet his depoſition in the ori- 
ginal cauſe may be read. Haus v. Hand, T. 1743. 2 Athyns 
015. 

u. creditor brings bill againſt an executor for an account of 
aſſets, the evidence of a co-executor, tending to increaſe teſtator's 
dtate, cannot be read, for he has an intereſt. AMatant v. Mei- 
calf, T. 1744. 3 Atkyns 95. ] 

[The evidence of one having an intereſt cannot be read, tho 
he is ſatisfied, unleſs a relcaſe is produced. Anon. M. 1737. 
2 Athyns 15] | 

*The cvidence of a bankrupt who has had his allowance and 
certificate may be read in a cauſe where his athgnees are parties, 
for he is not bound to refund. 1 Brown 270.*% 

f there is an agreement in writing between A. and B. the 
ſteward of C. for ſale of A.'s eſtate to C. but the covenant by B. 
and he bound in penalty for the performance, and A. brings bill 
aguaſt B. and C. charging there was a defeazance prepared, but 
the execution prevented by B. — B. 's depoſition cannot be read 
ſor C. eſpecially if B. has examined witneſſes. Dixon v. Parker, 
H. 1750. 2 Vezey 219.] 

Depoſitions to prove that plaintiff (who ſues for dower) had 
nowledged a bond to be given in lieu of dower, tho' it does 
not appear on the face of it, cannot be read. Finney v. Finney, 
M. 17 G. 2. Will. 34+] 

(If a perſon joins fraudulently in granting an eſtate without the 
ulual covenants, but only that he has done no act to incumber, 
lis depoſition may be read to impeach his title to the eſtate, and 
o ſhew it was done to carry on the fraud. Mam v. Ward, A. 
741. 2 Atkyns 228.] 

[The evidence of a witneſs is not invalidated by reaſon of his 
tender years, it is of a circumſtance likely to make a great im- 
_ on his mind. Smith v. French, H. 1741. 2 Ahne 
243. J. 

Vol, II. X [The 
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(T. 5.) 
In another 
cauſe, 


CHANCER Y. 


[The depoſition of a heathen idolator, ſworn according to th, 
ceremonies in the moſt uſual and ſolemn manner, may be rend 
R. on great conſideration, per Hardwicke, C. Lee C. J. jr, 
C.J. and Parker C. B. Omychund v. Barker, M. 1744. 1 4 
kyns 21.] 

[On an appeal from the rolls, the appellant, on petition, wm; 
be let in to read new evidence not read there, provided he wil 
give up his depoſit. Hedges v. Cardonnel, T. 1742. 2 Attn; 
408. ] | ; 

[The court will not enter upon a determination of the confi. 
tuting a court of a foreign nation, but will hear evidence a tg 
the extent of ids juriſdiction, and the nature and effect of th; 
proceedings and ſentence in it. Gage v. Lady Stafford, T. 1755 
2 Hexey 556.] 


[A decree, or examinations of witneſſes in a former cauſe be. 
tween the ſame parties, may be read as evidence, tho not con 
cluſive, altho' thereby there is not an opportunity of examining 


between co-defeadants. Aſteꝛu v. Poulterers Company, M. 1750. 


2 Vezey 89.] 

Depoſitions, in a former cauſe in chancery, admitted to be 
read, upon motion, the fame matter being then under examination, 
as now, Ca. Ch. 73, 175. - 

Tho' neither the plaintiff, nor any under whom he claims, was 
party to the former cauſe, R. Ca. Ch. 73.— nt. at Lau, 
2 Rol. 679. J. 35. | 

Tho' neither the plaintiff, nor the defendant, was then a pars, 
Ca. Ch. 73. - Cont. 1 Ver. 431. | 

And tho' the former cauſe was more than 30 years paſt, and 
the witneſſes dead. Ca. Ch. 73. 

So, depoſitions in a cauſe diſmiſſed for want of equity for re 
lief. Ca. Ch. 175. 

So, depoſitions ſor a legatee againſt an executor, to prove 
aſſets, in a bill brought by another legatee for the ſame intent, 
1 Ver. 413. ä 

[A decree in a former cauſe wherein the then leſſee, and not 
the impropriator, was plaintiſt, and the then tenants were defen- 
dants, admitted as evidence, Brifbop Linceln v. Ellis, T. 172, 
Bunb. 110.«] 

[If, on a bill brought by deviſees to eſtabliſh a will, the heir 
at law prevails to ſet it aſide, he ſhall have the benefit of the de- 
ofitions in that cauſe, in another brought by him againit a pur- 
chaſer before the anſwers came in in the former. Grats . 


Ward, P. 1741. 2 Athyns 174.) 


And if the plaintiff or defendant obtains. an order for the ute 
of depoſitions in another cauſe, the adverſe party may uſe them, 
without motion, unleſs he be inhibited by the fame order. C 
per Cla. Rules and Orders of Chancery log. 

[Depoſitions in a former cauſe for a adus, where the impre- 
priator had not anſwered, nor the vicar replied, cannot be ca. 


Baker v. Sweet, in /, M. 1721. Bunb. g1.] 
3 [A decree 
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A decree (in a tithe cauſe) cannot be read unleſs proved to be 
touching the ſame lands or title. Benſon v. Olive, T. 1730. 
Huub. 284. . g 

[A verdict between the ſame parties, obtained ſince iſſue 
joined in equity, cannot be read, unleſs proved to be touching 
the ſame lands. Did}, 

But when the former cauſe was diſmiſſed for irregularity, the 
depoſitions therein can never be admitted in another cauſe for the 
ame matter; for the former cauſe never was regularly in court. 
R. Ca. Ch. 175. 

$ a bill exhibited by the defendant againſt the plaintiff at an- 
other time, ſhall be read, upon proof, that it was exhibited with 
his privity. Ca. Ch. 65. 

In a cauſe againſt a bankrupt and another, the plaintiff cannot 
read the examination of that other before the commiſſioners un- 
der the bankruptcy, unleſs it is proved in the cauſe that ſuch ex- 
aminations were taken before the commiſſioners. Eade v. Ling 
wad, P. 1747. 1 Athyns 203. 

(The examination of defendant's attorney before commiſſioners 
of bankrupt, to prove a fraud, cannot be read, unleſs he has 
been examined in chief in the cauſe, Hamond v. Myers, I. 
1746. 3 Athyns 415. 

(But the examination of defendant before commiſſioners may 
be read, if he has ſet up a different right by his anſwer, to ſhew 
the inconſiſtency. id.] | 

[In the exchequer, the court will ſometimes refuſe to give 
lere on motion to read the decree and depoſitions in a former 
cauſe, ſaving juſt exceptions, tho' a motion of courſe in chance- 
rr; for there, having only one juilg:, he may difallow them if 
he ſees juſt exception; but here, having four judges, if they 
ſhould be equally divided in opinion, they muſt then be read 
whatever reaſon might be to the contrary, for no juſt exception 


could appear. Biſhop Hereford v. Caper, MH. 1730. Bunb. 
93] . 


So the anſwer of the defendant may be read againſt him; but (T.6) 
tien the whole may be read by the other party. The Gefend« 
So if a defendant, being an infant, anſwers by guardian, and ons =” 
r full age neither amends, or makes a new anſwer, as he may 
do, but prays a hearing of the cauſe de novo, his anſwer ſhall be 
endence againſt him. Eg. R. 4. 
(If the plaintiff is charged by an anſwer, he muſt diſcharge 
limſelf by proof, and cannot do it by reading the whole anſwer. 
Purteriche v. Powlet, T. 1742. 2 Athkyns 383.] 
{Defendant's anſwer in another cauſe may be read, to ſhew 
lt a deed in queſtion once exiſted. Whitfield v. Fuuſſet, H. 
740. 1 Vezey 387.] 
[The anſwer of two defendants, arbitrators, may be read 
yanſt a third, party to the award. Mullins v. Symonds, P. 


i725. Bunb. 196.] 
X 2 [The 
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The anſwer of a defendant diſclaiming all right to an eſſate 
and not brought to hearing, ſhall be read againſt another qe. 
dant. Hill v. Adams, P. 1740. 2 Atkyns 39.1 

[Defendant is not bound by an admithon of a conſequence n 
law, or a conſequence in equity, for the court is judge of |, 
Pearce v. Grove, T. 1747. 3 Athyns $22.] 

If the defendant by his anſwer denies an agreement, . 
ought to be proved by two witneſſes, for one is not ſuſficier 
2 Ca. Ch. 8. 1 Ver. 161. 

[If defendant's anſwer is equally ftrong with the depoſition gf 
one witneſs, there can be no decree againſt him, but if conoy. 
ring circumſtances ſupport the depoſition, there may. / 
v. Hobbs. M. 1739. 2 Atkyns 19. Janson v. Rony, I. 1790. 
2 Atkyns 140. Only v. Walker, T. 1746. 3 Alt 407. 
Jide 1 Brown Ch. Rep. 5 2.* ö : 

[If the denial of defendant by his anſwer 1s not clear, poſitire, 
and full to the fact, the court will decree on the teſtimony «/ 
one witneſs. Le Neve v. Le Neve, M. 1748. 3 Atkyns 646, 


1 Yezey 64.] 


A deed, mentioned in the bill, to which the defendant fars 
he believes there is ſuch a deed, ſhall not be read, without proof; 
for the confeſſion does not admit more than is alledged by the 
bill, and does not warrant the reading of a deed with like cha- 
ſes. R. 2 Vent. 161. 

[The probate of a will may not be read in caſe of a real cſiar, 
tho defendant has admitted he believes there is ſuch a will; 
otherwiſe if his admiſſion had been full. Mullius v. Pratt, in 
e. T. 1716. Bunb. 6.] 

So a deed proved upon a commiſſion againſt one defend. 
only, ſhall not be admitted againſt the other defendant, 2 Yer, 

61. 
[A deed 40 years old, without proof, or ſhewing where ct 
how they came by it. Benſon v. Olive, T. 1730. Bunk, 289. 

[But not a deed of 35 years old, in general, tho' ſometimes, 
Tbid. 

Jn ancient copy of a bargain and ſale inrolled at the chapel 
of the rolls, atteſted by five witneſſes, or even without atteſt- 
tion, is good. Harvey v. Philips, P. 1743. 2 Athyns 541.) 


If defendant by anſwer in another cauſe has admitted that 2 25 
deed in queſtion, a releaſe, once exiſted, and defendant has thc th 
leaſe belonging to this releaſe, plaintiff may read the draught at ec 
the releaſe, if well proved. Whitfield v. Faufſet, H. 1749 L 
1 Yezey 387.] F 

[A counterpart may be read, if the original deed 1s loſt ; 1! i 
no counterpart, a copy; if no copy, parol evidence how it was 2 
loſt. Villiers v. Villiers, AM. 1740. 2 Athyns 71.] | 

[The book of impropriator's predeceſſor admitted as evidence Wi 
of a m:rtuary. Anon, in ſc' T. 1719. Bunb. 46.] | | 

[Miniſters accounts tho' ſubſequent to 31 H. 8. may be read let 


in a tithe cauſe, Benſon v. Olive, T. 1730. Buri. 284] 
I Entuiss 
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Fntries in the accounts of the lord's ſteward, admitted to 
prove a m:dus to the vicar, in diſcharge againſt the impropriator 
the plaintiff. IWodnth v. Lord Cobham, H. 1724. Bunk. 

80. 
| 7 bailiſf's accounts have been admitted as evidence of quit- 
rents. Sed. ©, as to a lord of a manor's books. Ann. 7. 1719. 
Hunbe 46. 

[That an account may be evidence of quit- rents, it mult ap- 
pear to be a bailiff's, and ſigned by him. Cranks v. Carry, II. 
1740. 2 Athyns 140.] 

An entry in a man's book of accounts, may, on a reterence 
to 2 maſter, be read, not as evidence of the debt, but of a claim 
of it in th2 life-time of the deceaſed. Lefebure ve Worden, AI. 
1750. 2 Pezey 54.4 . | 

Letters or books of an agent or ſervant may be read if he is 
dead, otherwiſe not. Peacock v. Mon, H. 1750. 2 Vezey 
100. 

So a feme covert having a ſeparate eſtate, and giving bond, her 
declarations may be read. id.] 

(An inquiſition of lunacy, and other inquiſitions, may be 
read, but are not concluſive evidence, for they may be traverſed, 
Serzeſon v. Sealey, M. 1742. 2 Athyns 412.] 

[ſhe cuſtoms of neighbouring manors may be admitted to 


ſew the cuſtom of the manor in queſtion, in mine countries and 


fen countries, where there is a ſimilitude. Dean of Ely v. War- 
ren, T. 1741. 2 Altyns 189.) 

A certificate of an original agreement between rector and vi- 
car from the abbot of a foreign abbey, cannot be read, if it does 
not appear that it came out of the charter-houſe of the abbot, or 
that ke is the proper officer to keep the records, Carte v. Ball, 
P. 1747. 3 Athyns 496.] 

Lem in a parinerſhip account relating to the particular in- 
tereſt of the book-keeper, will not be ſupported. Smith v. D. 
Gand, P. 1741. 2 Athyns 159.) 

If a bond, c. has been delivered up to plaintiff, he cannot 
rad parol evidence to the contents of it, whether the bill is to be 
relieved againſt it, or whether it comes in by way of collateral 
endence, Cole v. Gibſon, T. 1750. 1 Vezey 503.] 

[A liſt of bank notes in teſtator's hand-writing, ſome marked 
% received, others as not received, cannot be read in evidence, 
tho many years have elapſed without any demand on the unre- 
ceived notes, which are ſuppoſed to be loſt. Glynn v. Bank of 
Lngland, AH. 1750. 2 Vezey 38. 

[Exhibits proved wiv4 wace at the hearing, cannot be read 
Ticre there is a a right to controvert, or to a eroſs- examination. 
. Panfret v. Ld. Windſor, T. 175 2. 2 Vea 472. 

[A deed may be proved viv4 wce at the hearing, but not a 
will, Harris v. Ingledexv, H. 1730. 3 P. V. 91.) 

(aA will of a real eſtate ſhall not be proved as an exhibit. Nib- 
Kt'v, Daniel, M. 1731. Bunb. 310.] 
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to produce their books relating to the truſt, tho' they ſubmitted 


Il. ibid. I Vezey 232.* 


Eren 


[The court will order publick books (as of a manor court) t 
be produced, in whatever hands they are, but not private, 4%, 
T. 1754. 2 Vezey 578.) a 

[An executor who was counſel and drew the draught of 2 
annuity, to ſet aſide which a bill is brought, ſhall be obliged ty 
leave the draught with his clerk in court, but not on call, 
Stanhope v. Roberts, M. 1741. 2 Atkyns 214.] . 


[A corporation, as truſtees for a charity, ſhall not be oblized 


by their anſwer to produce as the court ſhould direct. Artrny. 
General v. City of Coventry, IM. 1730. Bunb. 290.] 

[If defendant's witnets proves a deed, and refers to it, ye 
plaintiff cannot compel him to produce it. Hodg for v. E. II . 
rington, Ii. 1729. 3 P. V. 35.] 

*Parol evidence cannot, in general, be admitted to ſupply a ci 
cumſtance in a deed or will; as where a legacy was given to 
perſon, who was dead at the time, his executors, adminiſtrators, 
and ailigns, parol evidence to ſhew that the teſtator knew the 
perſon was dead, and that he meant the legacy ſhould go to the 
executors or adminiſtrators cannot be admitted. 1 Brown (}, 
. 83. 

But where a perſon in exiſtence was deſcribed by a name not 
his real one, but one by which the teſtator uſed to call him, 
evidence may be admitted to ſhew whom the teſtator meant, 


*On a grant of an annuity, a bill was filed to redeem, on: 
ſuggeſtion that it was part of the original agreement, but omit 
ted in the deed, from an apprehenſion that it would make the 
tranſaction uſurious : parol evidence was offered to prove it was 
part of the original agreement; but it was refuſed to be admit. 
ted, the bill not ſtating the omiſſion to have been by fraud. 
1 Brown Ch. Rep. 92.* 8 

But where there is an ambiguity in the words of an in{tr- 
ment, parol-evidence, which goes to ſhew that the words taken 
down in writing are contrary to the concurrent intention of all 
parties, cannot be rejected as incompetent, as where it appears 
doubtful whether a party to a ſettlement, had notice of a prior 
incumbrance, the parol evidence of the attorney may be admit- 
ted to prove it. Id. 340.* 

*So, evidence of the ſtate of a teſtatrix's property may be le 
in to ſhew that by a gift of a ſum in lng annuties, ſhe meant 3 
groſs ſum, not an equivalent annuity, Id. 472.“ 


(V) Interlocutozy Ozders. 


HE orders made by the court upon hearing are interlocuto- 
ry, or final and decretal, Vide Practical Regiſter in Chan 

cery 253. : 
The interlocutory, (which comprehend all orders made by the 
court before the decree) ſhall not be explained by petition, but 
by motion upon notice to the other party. Vide Prafical R- 


gifter in Chancery 255. [An 


(10 
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An interlocutory order, or even a decree, if gained by collu- 
fon, may be ſet afide on petition, Sheldon v. Horteſcue A. 
p. 1731. 3 P. II. log.] 

An order on a petition made on hearing counſel on both ſides, 

is bot diſcharged on motion; on a petition ex parte, it is. Bi- 
Jed v. Willis, M. 1750. 2 Petey 113. 
ü {The court can make an order in the nature of a decree, on 
motion or petition, with conſent of all parties, but not for ſale, 
or mortgage of a term, to be a charge on the inheritance of au 
infant plaintiff, Beard v. Powis, T. 175 1. 2 Vezey 399.] 

[Yet on plaintiffs aſirming their conſent to a petition, (tho 
the cauſe is abated by the infant plaintiff's marriage with defen- 
dant, and not revived) the court will declare it will not reſtrain 
truſtecs from raiſing and paying. id.] 

An order made without mention of a former order, concern- 
ing the ſame matter, is ſurreptitious, and ſhall not be uſed. 
Vide Practical Regiſter in Chancery 256. 

Nor ſhall it be entered after the 8th day from the pronouncing 
it, excluſive. Vide Practical Regifter in Chancery 256. Vide, 
{ar the entry, ante (B. 6.) | 

The conſent of the ſolicitor to an interlocutory order is ſuſ- 


ficient, Ca. Ch. 86. 

In the exchequer, aſter judgment upon an hearing, or rule upon 
a motion pronounced, the minutes ought to be repeated openly 
in court, before the hearing of another cauſe, on motion, to the 
intent, that any miſtake may be rectified. Res and Orders in 
Exchequer 12. Rule 30. 

[An order that a cauſe ſliall ſtand over indefinitely, does not 
imply, that it is put off only to next term, P. 1737. 2 At- 
un 2.] 

Ik there is a variation between the original will and the pro- 
baute, the cauſe muſt ſtand over, and the parties may apply to the 
ſpiritual court for amendment. Afarſh v. Howe, T. 1740. 
2 Aliyns 50. | 

[The court never orders any thing to be pulled down on mo- 
ton, rarely on decrees” Ryder v. Benthain, T. 1750. 1 Vezey 
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(W. 1.) Reference to a Maſter. 
WHEN the court would be informed of any fact, it is 


uſually referrred to a maſter; as, to examine the ſuſh- 

ciency of an anſwer. Vide Rules and Orders in Chancery 119. 
Vile Practical Regiſter in Chancery 305, 6. 

Jo take accounts. Vide Prafical Regiſter in Chancery 305. 
Jo examine into impertinence or ſcandal.“ 

bill cannot be referred for impertinence after anſwer or 
eb e to anſwer as by praying time, Scr. 2 Fer. 
JI, 

*For ſcandal, the old rule was that a bill might be preferred at 


ay time, Vide 2 Fer. 24, 631. Bunb. 304. But it has been 
X 4 lince 


PPP n n —— r 


S 


- 
— 


312 CHANCER Y. 


ſince held that, by anſwering, defendant waived any objection 
and ought not by Ah ny to procure the bill to be altered, and 
made a new one. 2 P. V. 311. 2 Lg. Ab. 6g.* 

*There is no eſtabliſhed rule within what time an anſwer my 
be referred for impertinence. Lord Hardwicte diſcharged an 
order of reference for impertinence of an anſwer, after plaintiſt 
had lain by ſome time. 2 er. 631. Lord Thurlow refuſed t, 
diſcharge ſuch an order. 1 Brown Ch. Rep. 400.* 

[A party may have the affidavit of his own ſolicitor referred 
for impertinence. Philips v. Philips, M. 1746. 3 Athyns 391. 

[If defendant pleads a decree of diſmiſſion of a former cauſ- 
for the ſame matters, in bar to plaintiff's demand on his new bil, 
if plaintiff does not apply to refer to a maſler to ſtate whether 
there is ſuch decree, but ſets down the cauſe for hearing, it is 4 
waiver of his right of application for ſuch reference, and the 
court will determine it. Morgan v. Morgan, H. 1738. 1 4. 
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['The court will not make an order for a maſter to admit de. 
poſitions in a former cauſe between the ſame parties to be read, 
for he may judge it they are proper, and if he is miſtaken, you 
may except. Anon. T. 1747. 3 All. 524.] | 

[Reſervation of further directions does not reſerve intereſt 
which ought to be expreſsly directed by the d-cree to be reſerved; 
but after direction of trial at law, reſervation of general direc- 
tions includes coſts, intereſt, &c. Champ v. Moody. T. 1752, 
2 Vezey 479] 

But a reference of the ſtate of the caſe is not frequent, with. 
out conſent of the parties. Vide Practical Regiſter in Chancen 
306, | 

Nor a reference to determine the cauſe, except where the par- 
ties are poor, or of kin, or do conſent, Tbid. 

Nor a reference to take accounts, *till the hearing of the cauſe, 
Vide Practical Regiſler in Chancery 307, 309. 

A reference to examine court rolls is made to two maſters, 
Vide Practical Regiſter in Chancery 307. 

*Where the matter of a cauſe has been referred to arbitration, 
it cannot come on upon exceptions to the award, but upon fur- 
ther directions. 1 Brown Ch, Rep, 398.% 

[The court will compel witneſſes (tho' ſtrangers) to attend. 
Shorter v. Scortin, T. 10 G. Bunb. 169.] 

[A party once examined may be examined again on new in- 
terrogatories to the ſame matter without an order, the maſter be- 
ing judge; but a witneſs may not, without order. Cuyſade . 
Corniſh, P. 1751. 2 Vezey 270. ] 

[A maſter may proceed ex parte without order, if the other 
party does not attend. Ex parte Bax, T. 11751, 2 Vezey 388. 

Where a matter has been referred to a maſter, and the refer 

ence was ſuſſiciently large to have admitted a report whether the 
4 plaintiffs were a teſtator's natural children, and no notice is taken 
of that circumſtance in the report, nor any exception taken on 
that account, no further reference will be made to the maſter 5 
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the purpoſe of ſuch an enquiry, becauſe if new references were 
to take place, whenever parties withed to bring forward freſh 
ſacts, it would lead to inconvenience, and would be doing on a 
fe- hearing what would be the proper ſubject of a bill of review, 
where the parties muſt ſwear the fact was not in their know- 
ledge, at the filing of the former bill. 1 Brown Ch. Rep. 426.“ 


(W. 2.) Report. 


The report or certificate of the maſter ought to be ſuccinEt 
and plain, without recital of all the points of the order of re- 
ference, or the debates of the counſel, upon which it was found- 
ed, Ord. per Cla. Rules and Orders of Chancery 118. Vide 
Praftical Regiſter in Chancery 320. 

The maſter uſually delivers his opinion in the report, if the 
caſe be not difficult. Vide Practical Regiſter in Chancery 319. 

And if it be difficult, he ſhall make a ſpecial report; but that 
ſhall not be upon the importunity of counſel, but only when the 
court, or the intricacy of the caſe, in his judgment, requires it. 
0rd. per Cla. Rules and Orders of Chancery 118. Vide Practicul 
Regifter in Chancery 319, 320. 

[Maſters' ſpecial reports ſhall not ſet forth the evidence and 
their opinion on it, but only ſtate the bare matter of fact. DJ: 
Marlbro v. Wheat, H. 1737. 1 Athyns 454.] 

The report ought not to exceed the order of reference, Vide 
Practical Regiſter in Chancery 320. 

Und er a decree to account, the maſter may ſtate ſpecial mat- 

ter, tho' there is no direction ſo to do. Anon. T. 1743. 2 A 
Hut 621. ] 
"I ſhall be made upon conſideration of the whole anſwer, or 
matter referred, that thereby the court may be fully informed. 
Ord. per Ca. Rules and Orders of Chancery 119. Vide Practi- 
cal Regifter in Chancery 320. 

As, if it be referred, whether ſuch a thing be confeſſed or al- 
ldged by the anſwer, the maſter ſhall alſo conſider, how ſuch 
confeſſion is balanced, or avoided, by another part of the anſwer, 
Gu. per Cla. Rules and Orders of Chancery 119. Vide Practical 
Regiter in Chancery 320. 

After the report is made, it ſhall be filed with the regiſter, 
under the hand of the maſter, and then confirmed by the court, 
unleſs cauſe is ſhewn to the contrary, within ſeven days, by the 
other fide. Vide Practical Regiſter in Chancery 323. 

If cauſe is not ſhewn, it ſhall be confirmed abſolutely, 

(If a report is confirmed ui, and by the regiſter's minutes at 
a ſubſequent ſeal in the ſame cauſe, it is taken down erder ab/c- 
e; but never entered; the court will not order it to be entered 
"nc pro tunc, unleſs on recent application, on a motion of 
courſe; after length of time there muſt be notice, Anon, T. 
1747. 3 Athyns 521.) 

Yet a report, being poſitive, and not to ground a decree, ſhall 
be of ſorce, and proceſs ſhall be awarded immediately for the 
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performance, unleſs the other party, upon notice, files exce,, 
tions to it with the regiſter within 8 days in term-time, or in the 
ſeals, or if it be after the ſeals, within 4 days of the next tern 

Ord. per Cla. Rules and Orders ꝙ Chancery 120. Vide Py;a. 
ical Regiſter in Chancery 323. 

By order 29 O#. 4 W. & M. reports ſhall be filed with the 
regiſter, within 4 days after ſigning, who ſhall indorſe the day 
of filing; and all proccedings thereon before filing ſhall be vid. 
Rules and Orders of Chancery 189. Vide Practical Regiſter in 
Chancery 321. 

In the exchequer, a report ought to be delivered fix days before 
the time fixt for the hearing of the cauſe, to the clerk in the 
cauſe, who ſhall forthwith give notice thereof to the clerk on 
the other ſide. Rules and Orders in Exchequer 14. Rule 36, 
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(W. 3.) Exceptions to the Report. 
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If exceptions are taken to the report, they ought to be filed 
with the regiſter within 8 days after the report filed, if it be 
within the term, or the ſeals. Vide Rules and Orders ef Chr 
cery 120. Vide Practical Regifter in Chancery 323.—In the c. 
chequer, two days before the hearing of the cauſe, Rules c 
Orders in Exchequer 14. Rule 36. 

If in the vacation, within 4 days of the next term. I 
Rules and Orders of Chancery 120. Vide Practical Regiſter in 
Chancery 323. . 

„ Marginal And he, who files the exceptions, ſhall depoſit 405. “ with 
note of Clar. the regiſter to be paid to the other party, with other colts as the 
ca age = court thall think proper, if they are diſallowed. Ord. per Cl. 
Praftical Rules and Orders of Chancery 120. 
Regifter in If they are difallowed, the 40. * ſhall be returned. Ord, 
— "Sh per Cla. Rules aud Orders of Chancery 120, 1. 
So, if any any one exception is allowed, as, when the matter 
reports an anſwer inſufficient in ſeveral particulars, and the c- 
ceptant prevails in ſome particular, which is not inſufficient in 
it, the 405. ſhall be returned. Per Cuper, H. 4 Anne. 

But by Rule 12 Hab. 1676. The exceptant ſhall pay 107. orer 
the 40s. for every exception, or diſtinct part of an exception 
over- ruled. Confirmed by Rule 30 Apr. 2 J. 2. Rule aud 
Orders of Chancery 142, 168. 
And by order 17 January, 1 W. C. NM. Tho' the exception 

be waived; and if the exception is declared to be frivolous and 
impertinent, he ſhall pay for it 20s. Rules and Orders of Chute 
cery 186. Vide Prafical Regiſter in Chancery 169. 

The regiſter ſhall enter the exceptions in courſe, to be deter- 
mined by the court. Ord. per Cla. Vide Rules and Orders it 
Chancery 120. Vide Practical Regiſter in Chancery 325 

And the paper of the day ſhall be ſet up by the regiſter in his 
office for two days before. Ord. per Cla. Rules and Orden 9 
Chancery 120. Vide Practical Regiſter in Chancery 325, 6+ * 
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And notice of the day ſhall be given, by the excentant, to the 
other party. Ord. per Cla. Rules and Orders of Chancery 120. 
Ve Practical Regifter in Chancery 325. 

[lf a bill is referred for impertinence, and che maſters report 
it pertinent, the deiendant may except generally, and go upon 
+ without pointing out the p.rticular impertinence by the excep- 
non. Adackworth ve Briggs, P. 1741. 2 Attyns 182,] 

[No matter not objected to before the maſter, {hall be gone 
ino. Huſe v. Laxwes, in ſi. M. 1721. Bunb. 93. Ex parte 
Zu, T. 1751. 2 Fezey 388.) 

[If a maiter varies his report on objections, the party may 
take exceptions without other objections. Ex parte Bax, 7. 
1751. 2 Hey 388. ] ' 

[A party may obtain leave to file an exception, tho' the maſter 
was attended by his ſolicitor, who made no objection, and tho? 
conveyances have been drawn and executed in conſequence of 
the maſter's approbation in his report. Baſkerville v. Baſkerville, 
H. 1741. 2 Atkyns 279.) 

If the error in the maſter's report is owing to the exceptant's 
not laying a material evidence before him, the court will not or- 
der him to review his report, but on the exceptant's giving up 
his depoſit. Hodges v. Cardonel, N 1742. 2 Athyns 408.) 

[After exceptions argued, and the report confirmed, the court 
will not order the maſter to review his report; but errors in 
computation merely, may be ſet right at any time. Hawkins v. 
Day, M. 1748. 1 Fegey 189. ] 

If a report is confirmed without exception or objection, the 
court wil! not open it on a point of form, if material juſtice is 
done; tho” a lunatick is intereſted, E. Bath v. E. Bradford, T. 
1754. 2 Vezey 587.] 


(W. 4.) Final References. 


Sometimes the court refers a cauſe to a maſter, or others, to 
be determined by their award. Vide Practical Regiſter in Chan 
ry 306. 

7 ſuch reference is made by the conſent of all parties. Ca. 
Cl. 86. a 

And the conſent of the ſolicitor is not ſufficient, R. Ca. Ch. 
$6, 7. b 

Nor is it ſufficient, that any party attends upon the reſerence, 
unleſs he does actually conſent. Ca. Ch. 87. 

But the ſolicitor, who conſents, ſhall not pay coſts, tho' the 
ward was made upon his conſent, and afterwards reverſed for 
tat reaſon 3 for his conſent was void, and it was the folly of the 
ether fide to proceed upon it. Bid. 

And tho' ſuch an award be afterwards affirmed by a decree, it 
ſhall be reverſed upon a review, if it does not appear to have 
en made by the conſent of all parties. R. Ca. Ch. 86, 7. 
* the award be only of part of the matters referred. X. 

» U3, 87, 

Or, impoſſible, OT repugnant. R. Ca. Ch. 87. 
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CHANCER'Y. 


(X.) Trial by Common Law. 


GOMET IMES the court refers the matter to a tria! hy tle 
common law, upon an iſſue by them directed. Vid Pg. 


cal Regifter in Chancery 223. 

As, if it be doutful, whether the plaintiff, who ſues ag ami. 
ſtratrix to her huſband, has her huſband living, or not. R. C. 
Ch. 50. | 

If a man and woman deny their marriage by their anſwer, | 
ſhall be left to a jury. Revel v. Fx, P. 1751. 2 Heu 26,1 

In a bill for a legacy, &c. if the defendant controverts the w;j 
it ought not to be eſtabliſhed by a decree, before a trial at be 
of the validity of the will. R. inter Coob and Parſuns, 6 f 


*24 part of 13 W. 3. and a decree per Finch cont. reverſed. R. Eg. Ca. o. 


[On an ifſue directed to try the validity of a will, the cour 
may give ſpecial directions to know, if the jury finds againf i, 
whether it is for {forgery or defect in the execution. Bare 
v. Poxvel, T. 1748. 1 Vezey 119.]- f 

Or, if it is doubtful, whether a prior mortgage is executed t 
ſatished. g. Cr. 39. 

So, if a fact be controverted, a trial is uſually directed; , 
whether there is ſuch a cuſtom, preſcription, &c. Vide 1 Ver. 48, 

Granted on a bill againſt a judgment by default, on a K. 
ſea contract, to try if defendant was poſſeſſed of ſtock. An. 
ther v. Chriſtie, T. 1724. Bunb. 178. | 

[On a bill for tithe of ſiſh by cuſtom, tho' there was a former 
decree eſtabliſhing the cuſtom, ſigned by 130 pariſhioners, av 
no evidence by defendants againſt it. Gweaves v. Kelynax, J. 
1727. Bunb. 239. 

[The court may direct an iſſue to try a modus, tho? the evi. 
ence varies a little from the bill. Laithes v. Chriſtian, A. 
1734. Bunb. 340.] 

If on a bill for tithes a du is ſet up, and it is admitted by 
the parſon, that there have been ſuch cuſtomary payments time 
immemorial but he inſiſts the modus is void, as unreaſonable, 
uncertain, c. the court will not over-rule the modus without di- 
recting an iſſue. Hardcaftle v. Smithſon, T. 1745. 3 Athyns 245. 

[The court will order a trial on motion, if it is agreed that the 
point muſt be tried, as, whether defendant has a right to bull 
whereby plaintiff's lights are obſtructed. Ryder v. Bentham, J. 
1750. 1 Vezey 543. 

Whether a judgment, bond, debt, &c. be ſatisfied. Ch. R. 3 

So the court ſometimes directs a trial of a fact, which gives 
right, tho' it was in iſſue before, upon a commiſſion to examine 
witneſſes. 2 Ca. Cb. 3. | 

So, if the queſtion in iſſue be, whether there was an agrec- 
ment, the court may direct a trial thereupon, whether the agree 
ment was waived, R. 2 Ca. Ch. 40. 

So there ſhall not be a decree to bind the inheritance generall!. 
without two trials, if the parties deſire it. Vide 1 Ver. 293 . a 
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Go, if the matter be of value, a ſecond trial ſhall be directed. 
Us 75. 
1 be an original motion for a new trial, for the court 
vill not anſwer a petition for it when the cauſe comes on, upon 
the equity reſerved. Attorney-general v. Mentgemery, T. 1742. 
2 Atkyns 378. a 3 

[New trial will not be granted, unleſs the application be re- 
cent, even tho' the equity reſerved has not been ſet down ſooner, 
for the party wanting it ſhould have ſet it down. Legerd v. Daly, 
H. 1748, 1 Je 192. 

[After ifſue directed, and trial had, the court will not direct a 
new trial, becauſe the verdict gives defendant more than he 
dzimed by his anſwer, nor on pretence of ſurprize, if plaintiff 
oppoſed putting off the trial, nor becauſe one of the plaintiffs is 
n infant, nor becauſe one of defendant's anceſtors was attainted 
(which gives right to the king but not to plaintiff) tho” the thing 
in diſpute is land of great value. Vid. 

[If there have been two trials, the laſt at bar, the court 
will ſuffer that to prevail, and not grant a new trial. Attorney- 
gmeral v. Montgomery, T. 1742. 2 Atkyns 378.] 

But after a plea to a bond, gued ſelvit ad diem, if the defendant 
in chancery ſuggeſts that the bond was not executed, or that it was 
obtained by fraud, chancery may well order payment of the bond, 
without direCting a trial of the validity of it, which was admitted 
by the defendant's plea upon the ſuit at common law. R. in 
url. Ca. Parl. 16. 

So, if the defendant by fraud ſuppreſſes a deed, the court will 
make a decree, without direAing a trial. Ca. Ch. 293. 

$0 a trial ſeems to be in the diſcretion of the court. 

do the court may direct a ſpecial iſſue, or, if there is no impe- 
liment, put the party to his action at law. 2 Yer. 503. 

[The court may ſend a caſe to be argued before two judges at 
their chambers. Rigden v. Vallier, H. 1741. 3 Ailyns 731.] 

When a trial ſhall be inforced upon an original bill, Vid- 


p, (4 V.) 
(Y. 1.) Decree. 


A Decree by the court ſhall be drawn with convenient brevity, 
| reciting only the ſubſtance of the proceedings briefly. Vide 
; Praftical Regifter in Chancery 127. 80 in the Exchequer. Rules 
and Orders in Exchequer 12. Rule 32. 

| [tit be made by the maſter of the rolls, or a judge, it ſhall be 
2 hened by them, and afterwards by the chancellor, or keeper. 
Ide Practical Regifter in Chancery 123, 127. 

And before it is preſented to them to be ſigned, it ſhall be ſigned 
by the ſix-clerk, to whom it belongs, or his deputy. Ord. per 
Un, Rules and Orders of Chancery 117. Vide Pratiical Regiſter 
1 Chancery 123. | 

And the ſix-clerks are to keep a publick book of all decrees 
mde and ſigned; and therefore the regiſter, at the beginning of 

every 
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every term, ſhall give them a liſt of all the decrees and x; 
miſhons ſigned by the chancellor, in the term of vacation proce, 
dent, Ord. per Cla. Rules and Orders of Chancery 117, 

Every decree ſhall be drawn, ſigned, and inrolled before tj, 
firſt day after the Michaelmas or Eaſter Term next enſuing t 
pronouncing of it, Ord. per Ca. Rules and Orders of Chen. 
cery 116. Pide Praflical Regiſter in Chancery 123. 

And ſhall not be afterwards ſigned and inrolled, without Kae 
of the court. Ord. per Cla. Rules and Orders of Chancery 116 
117. Vide Practical Regiſter in Chancery 124. - 

[A caveat may be entered againſt inrolling a decree withoy 
aſſigning reaſon, which ſtops it for a month. Anon. M. 1740. 
i Vezey 326. 


[The court will vacate the inrolment of a decree, tho ſtriay c 
regular, if it is extremely quick, and it appears the other party 8 
intended to enter caveat but came too late by miſtaking the place, a 
Thus courts of law ſet aſide judgments, as on ſurprize, the 2 
ſtrictly regular. 16:d.] } 


[The court never ſuffers a decree ?9 account to be ſigned and in. 
rolled, becauſe it would tie up their hands if there ſhould be any - 
defect in the directions. Staunton v. Oldham, T. 1742. 2 4: in 
kyns 383-] 

So in the excheguer, a decree of diſmiſſion, ſhall not he entre 
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„ after the laſt day of the next term, without leave of the court, ſu 
{$8 upon motion. Rules and Orders in Exchequer 12. Rule 31, 
| 1 | In chancery, it may be inrolled after the death of the defendant, 60 
1 2 Ca. Ch. 227. 
a So, if a guardian 1s decreed to pay money, having confeſſed 
19 allets, he ſhall be bound, tho' the infant dies beſore the inte. 
Fl; ment. 2 Ca. Ch. 199. p 
17 If the decree concerns land, or a leaſe, it ſhall be entred in the 
20 docket of the regiſter, within ſix months; otherwiſe a purchaſer 
3 | ſhall not be prejudiced by it. Vide Practical Regiſler in Chui- a 
18 cery 128. | tai 
oe It ought to recite the facts, which are agreed, or proved; 8 
1 otherwiſe a bill of review would be prevented. 1 Hr. 214. ſen 
1 If a decree be for relief againſt a judgment in another court, Sm 
IF the judgment ſhall firſt be read, and then the decree does not vi- 8 
11 | cate the judgment, but corrects the. vnreaſonable part. Pit nar 
be” f2ft, (3 W.) Vide Practical Regiſter in Chancery 127, 8. part 
3 In a ſecond cauſe between the ſame parties, the court will no: E! 
13 make an inconſiſtent decree, becauſe it would create confuſion; 8 
% but will direct the cauſe to ſtand over, that plaintiff may lay the WW #cr 
. matter before the court, by bill of review or otherwife, SH 
. v. Titley, T. 1742. 2 Athyns 348. 65 
"39 [Acquieſcence under a decree of diſmiſſion in a former cauſe If 
| may be inſiſted on, unleſs it was 9vithout prejudice to the preleit ug 
( 


queſtion. id.] 
[IF a bill is brought, and decree made in Wales, and an. appeal 


to the lords who affirm, and defendant to avoid execution fies 
into 
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ito England, an original decree may be had here on a bill ſtating 
I the facts. Semb. Morgan v. M. 1737. 1 Athyns 408.] 

If any matter is reſerved at the hearing till aſter the maſter's 
report, the court will not determine it on motion, but it mult be 
et down on the equity reſerved. Comte v. Gwyn, M. 1748. 
3 Ah 689. ] ; : e | 
hut it will grant a receiver on motion, notwithſtanding ſuch 
reſervation. 4bid. ] 

[If plaintiff is intitled to relief againſt defendants A. and B. 
1nd A. is decreed to pay plaintiff, the court will give A. leave to 
proſecute the decree againſt B. Walker v. Prefwick, T. 1755. 
2 Vezey 62 2.] 

[In a ſuit where the attorney-general, a party, leaves it to the 
court to make a decree, fo as not to prejudice the rights of the 
crown, the court will decree with a /a/vs jure to the crown, and 
alſo give leave to the parties to reſort back, if the execution is by 
aft or right of the crown obſtructed. Penn v. Ld. Baltimore, 
p. 1750. 1 Pezey 444+] 

When a cauſe comes on after the pęſea returned, upon the 
equity reſerved, the decree is always abſolute, Geale v. Winter, 
in ſe, P. 1719. Bunb. 40. 

If a decree be by the conſent of counſel, and no other cauſe 
| appears for it, it ſhall be reverſed ; for conſent of counſel is not 
ſulicient ground for a decree. 1 Ver. 274. 

By a privy ſeal, the chancellor, or keeper may ſign and inrol 2 
tecree of his predeceſſor. 1 Ver. 132. 


(Y. 2.) Who are bound by a Decree. 


All parties, and privies are bound by a decree. 

So, a purchaſer after the decree. Ca. Ch. 231. 1 Per. 459. 
do, a purchaſer pendente lite, Ca. Ch. 152. 1 Ver. 459, 460. 
So, a decree for forecloſure of a redemption againſt a tenant in 
tal binds his iſſue, Ca. Ch. 220. 

So it binds the remainder-man, who claims by a voluntary 
ſeulement of the tenant in tail, altho' no party to the decree. 
mb. Ca. Ch. 220. 

do, if a perſon, preſent at the pronouncing of a decree, pays 
noney to an executor contrary to the decree, though he was no 
party to the ſuit, nor ſerved with an order for the non-payment, 
le ſhall be bound by the decree. R. 1 Vr. 57, 123. 

So, if four pariſhioners are named to defend for all, and there is 
tecree againſt them; another pariſhioner, not party or privy to 
tivke four defendants, ſhall be bound by the decree. Ca. 
Uh, 272, 282. 

If the lord of a manor is decreed to admit copyholders upon a 
ine certain; a copyholder, not a party, thall take advantage of 
be decree, Hard. 169. 


(J. 3.) 
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CHANCERY. 


(V. 3.) Who not. 


But a purchaſer bana fide before the bill exhibited, not being 2 
party by the bill, nor by order, ſhall not be bound by the de. 
cree. Vide Practical Regiſter in Chancery 125, 6. 


Nor any one, who does not appear gratis, nor was ſerved with | 


proceſs ad audiendum judicium. Vide Practical Regiſter in Cui 
cery 125. 

Nor any one, who has an intereſt, and is not party, or privy 
R. Ca. Cb. 48. 

[Copyholders in fee, or frecholders for life, not parties, are 
not bound by a decree againſt the lord of the manor, Pane y, 
Clerk, H. 1742. 2 Atkzns 515.) 

So, if one defendant is in contempt to a ſequeſtration, and 1 
decree is made againſt other defendants ; that does not bind the 
defendant in contempt but he may afterwards appear, and anſwer, 
and have the cauſe heard. 1 Ver. 228, 

A decree in chancery does not bind the right, but orly the 
perſon. Vide ante, (D. 7.) ide Ca. Ch. 301. 


(Y. 4.) Execution of a Decree. 


After a decree made, the defendant ought to be ſerved with 
it, under the ſeal of the court. 

And in the excheguer, no perſon ſhall be in contempt, for not 
performing an order or decree, until he is ſerved by delivery of a 
true copy to him, and ſhewing him the order or decree under the 
ſeal of the court. Rules and Orders of Exchequer 14. Rule 35, 

Or, if he cannot be found to be ſerved perſonally, upon an 
affidavit thereof by order of court, a writ of execution may be leit 
at his houſe or laſt abode, or a copy ſhall be left with his clerk in 
court. Rules and Orders in Exchequer 14. Rule 35. 

In chancery, if the defendant, being ſerved with the decree, 
does not pay obedience to it, all the proceſs for contempt ſhall 
iſſue againſt him ſucceſſively, Vide what they are, arte, (D. 3. 
Sc.) Vide Practical Regiſter in Chancery 174. 

[If defendant is in cuitody on an attachment, ſequeſtration 
ſhall not iſſue till return of attachment, and then if he does not 
obey it, may iſſue againſt his land and goods, though his body 1s 
in cuſtody. Martin v. Kerridge, H. 1733. 3 P. V. 240.) 

[Cattle ſequeſtred may not be ſold till the commiſſion returned, 
and then a venditioni exponas for the cattle, and a new ſequeſtration 
for theremainder of the debt. Tarrothᷣ v. Seys, P. 1720. Bunb.02] 

[On affidavit of oppoſition to ſequeſtrators, a writ of aſſiſtance 
ſhall be granted. Granſſade v. Baker, T. 10 G. Bunb. 168. 

[A ſequeſtration mult be returned before it ſhall be diſcharged 
on motion on the death of the party. Anon. in ſe. M. 1715 
Bunb. 31.] i 

[There is no abſolute ſtated fee for a ſequeſtrator, it is diſcre- 
tionary. Mood v. Freeman, P. 1743. 2 Athyns 542. 5 
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And a ſequeſtration may iſſue of an eſtate real or perſonal, 
tho! the decree be only for a perſonal duty. R. Cz. Ch, ga, 242. 

And the ſequeſtration ſhall be continued againſt the heir, if 
the defendant dies under it. Ca. Ch, 241, 2. 

[But if there is a decree for payment of money, but not ſigned and 
and inrolled, and a ſequeſtration for non- performance, and plain- 
tif dies, the ſequeſtration abates, and there muſt be a bill of re- 
riror. WW Param ve Broughton, M. 1748. 1 Vezey 180.] 

Tho' the heir claims by a voluntary ſettlement of his father, 
with power of revocation, made before the ſuit, R. Ca. Ch. 242. 

Otherwiſe, if it was without power of revocation, (tho? volun- 
tary.) R. Ca. Ch. 242. 

if the defendant be taken by the ſerjeant at arms, or commited, 
he ſhall not be diſcharged, until he performs the decree in all 
things preſently to be performed, and give ſecurity for the per- 
ſormance of the parts to be performed in futuro. Ord. per Cla. 
Rules and Orders of Chancery 117. Vide Practical Regiſter in Chan- 
cer; 175. So, in the exchequer, Rules and Orders in Exche- 
ger 14. Rule 37. | 

And the chancellor alſo may fine him for tie contempt, and 
eſtreat the fine, Vide Practical Regiſter in Chancery 175. 

And if he procures himſelf to be removed into B. R. and then 
eſcapes, he may be recommitted. Ca. Ch. 32. 

If there is a general pardon after commitment, by which all 
contempts are pardoned, he ſhall not be diſcharged, Dub. 
Hard. 192. 

If the decree is for land, and the defendant, being impriſoned, 
will not perform it, the court grants an injunction for the poſ- 
leon. Vide ante, (D. 7.) 

Vide Practical Reg:fter in Chancery 177. 

And upon an afadavit of ſervice, and that it is not obeyed a 
\ commiſhon ſhall be granted to ſpecial juſtices, and a writ of 
ſtance directed to the ſheriff, if neceſſary, to put the party 
into poſſeſhon. Vide Pragtical Regiſter in Chancery 177. [Strib- 
ley v. Hawkie, M. 1744. 3 Athyns 275.] 

If a decree is guẽ]⁴ ⁴uc, or temporary, and a bond, or afſurance 
8 alſo decreed for the performance of it, and the afſurance is 
tren abſolutely, yet it ſhall be guided by the decree. . 
Ca. Ch. 25 1. } 

So, a fine acknowledged, or a recovery ſuffered purſuant to a 
keeree, ſhall be reſtrained of operation beyond the intent of the 


decree, e. Ca. Ch, 49s 
(Y. 5.) Rehearing. 


[The decree muſt be made compleat 2gainſt the defendant, 
tio' he has made default, before you can petition for a re-hearing, 
Baxter v. Wilen, H. 1740. 2 Athyns 152] | 

[A re-hearing is not permitted, till the decree is drawn up. 
(. Shad forth, H. 1723. Bunb. 142. 
| [The court will grant a re-hearing, tho' the parties have entred 
moan order by conſent to abide by the decree, and not to ap- 
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[A decree by conſent ſhall not be ſet aſide. Harrifny, Ri. 
fey, T. 1752. 2 Vexey 488. 

Before the inrolnent of a decree, the cauſe may be allowed t 
be re-heard, for good cauſe. Vide Practical Regiſter in Cl auc 

11. ; 
: As, if the fact, or proof, upon which the decree is found; 
be miſtaken. Ca. Ch. 54. 

So, if there be any omiſſion in the inrolment of the decte., 
2 Vent. 359. | 

So, after an inrolment irregularly made, or by ſurprize, 
1 Ver. 131, 132. 

[If plaintiff continues an infant till near pronouncing the de- 
cree, and his ſolicitor has been groſsly negligent, ſo that the me. 
rits have not been heard, the court will diſcharge the inrolmen; 
of decree, (on paying colts of the day) and permit him to apyly 
for re-hearing. Kemp. v. Squire, H. 1748. 1 Vezey 20;.] 

But generally after an inrolment a re-hearing ſhall not be a. 
lowed ; for then the decree is upon record, which ought not to 
be vacated. 1 Ver. 131. 

[No re-hearing ſhall be granted, unleſs applied for within 
fix months after the decree. Drake v. Hopkins, M. 1731. 
Bunb. 309.] 

So, by order 12 May 2 Fac. 2. no re-hearing ſhall be granted, 
if the party does not depolit 5 J. for coſts, if he has no lief. 
Rules and Orders of Chancery 167.* 

*VidePrac- And by the ſame order, a re-hearing does not ſtay proceedings 
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re upon the original decree without ſpecial order. Rrnl/es and O. th 


cery 312. ders of Chancery 167. 


where tne. So, by order, 23 Od. 1 V. & M. the court ſhall be attendei 
 Poafed to two days before the re-hearing, with a copy of the decree, and 
107. and af- petition for re-hearing. Rules and Orders of Chancery 186. 

ie ward to [A cauſe originally heard before the chancellor, muſt be 


_ opened on re-hearing as a caſe. Anon, T. 1740. 2 Athyns 56.) 
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(Y. 6.) Decree inforced by an Original Bill, 


A man decreed to do ſuch an act may have an original bill to 
inforce the doing of it; as, if a mortgagee be decreed to account 
for profits received before and ſince his aſſignment, he ſhall have 
a bill to inforce the aſſignee to account for the time fince the 
aſſignment. Ca. Ch. 3. 

So, if a decree be for the king, it may be inforced upon a! 
original bill. R. 1 Rel. 373. I. 50. 

So a decree in an inferior court of equity may be inforced upon 
a bill here. R. 1 Rol. 373. I. 30. 

So after a decree affirmed in parliament, a bill may be brought 
for the diſcovery of a deed imbeziled pendente lite, in aid of the 
decree, 2 for — of it. 1 Per. 417. 

So, if a decree be for a ſpecial purpoſe, or quouſque, an ole 
ginal bill may be brought, 4 ow & 1 or the 


purpoſes performed, R. Ca. Ch. 25 1. 85 
; 3 1 


8 1 . — 
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80, if the decree be for aiding a defective conveyahee of land, 
ther? may afterwards be an original bill againſt the heir, for the 
meſne profits. R. 2 Ca. Ch. 134, 72. 

Tho' the plaintiff by his firſt bill had prayed an account of 
the profits, 2 Ca. C5. 134. But this ſezms not to have been 
prayed, 2 Ca. Ch. 71, 72. g 

80 an original bill for the execution of a decree, againſt a 
purchaſer, who claimed under parties to the decree, was allowed 
upon demurrer. 26 Car. 2. Ca. CH. 231. 

80 a decree by commiſſioners of charitable uſes was confirmed 
by original bill, C. Ch. 193. Vide pt, (2 N. 1.) 

If A. conveys a real eſtate for a charity, then makes his will 
of gives 3900 J. (the exact value of that land) to the ſame cha- 
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rity, and 250 J. to the ſame, and gives the eitate to A. wife of 


Z. and to D. as tenants in common; and on a bill brought 
for ſettlement and decree, and directions to the maſter to re- 
ceive a ſcheme, and he reports a ſcheme for laying out the money 
in purchaſe of theſe lands, and the 250 J. in other lands fit for the 
{chool, and report confirmed and decreed that all ſhould be car- 
ried into execution, B. and A. acquieſcing ; A. ſurvives and 
dies; D. ſettles his moiety on himſelf in tail, and dies, leaving 
an infant ſon; the court will not inforce the execution of the 
former orders. Attorney-general v. Day, H. 1748. 1 Vezry 218.] 

So, if there be an original bill for the execution of a decree; a 
tar agreement after the decree cannot be pleaded in bar, but 
the party ought to inforce his agreement by a new bill, to which 
the other may give an anſwer. K. 2 Ca. Ch. 8. 

So a decree may be revived by /cire facias, aſter it is ſigned and 
inrolled, to be put in execution. Vide Practical Regiſter in Chan- 
ery 35 l. 

bat a ſcire facias lies only for a party or privity z and therefore 
ſhall not be allowed for a purchaſer or affignzes for he wants 
privity. 1 Ver. 426. 

Yet a defendant cannot plead in Ergliſh, to a ſubparna ſcire fa- 
du, if he is not privy, but ſhall apply to the court by motion. 
Hg. R. 234.“ 

[Tho' in general the court only enforces, and docs not vary, 
yet on circumitances it will confider the directions, and whether 


lere was any miſtake. Vg v. Ship, N. 1749. 1 Vezey 239.] 
(Y. 7.) Or Avoided, 


[An original bill cannot be brought to affect er alter a decree, 
unleſs obtained by fraud; but if the decree is ſigned and inrolled, 
t muſt be by bill of review, if not, by application to bring ſup- 
plemental bill in nature of a bill of review. We#tley v. Berkhend, 
T, 1754. 3 Athyns 80g. ] 

a decree, that a mortgagee account for profits received be- 
fore, and ſince his aſſignment, was avoided by an original bill, 
E that the aſſignee had a title paramount to the mortgage. 


Ch. 3, 
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So a decree abſolute for the enjoyment of land, upon non. 
payment of money due upon an account, was avoided by an qi. 
ginal bill, ſhewing the neceſſity of the non-payment, by matter 
ſubſequent to the decree. Ca. Ch. 64. 

So a decree obtained by fraud may be avoided by original bil, 
by a ſtranger, who may be admitted to falſify the ſuggeſtions, 
upon which the decree was founded. Ca. Ch. 152. 

So a decree for alimony upon a ſeparation, affirmed upon: 
bill of review, and by the houſe of lords upon an appeal, ſhall he 
annulled upon an original bill brought by the huſband, why 


* 24 Part of tenders co-habitation, Eg. Ca. 6.* Vide Ca. Ch, 250, 


Mia. Ca. 


So a decree againſt an infant may be avoided by original bil, 
during his infancy, and a re-hearing, or a review is not ne. 
ceſſary; but it is proper to recite the errors of the decree in the 
bill, P. V. 737. 

But a decree ſhall not be explained by an original bill, upon a 
matter precedent to the decree; as, if a man has a decree upon 
an agreement to convey a manor, being of 110 J. per ann. to 
which a farm of 250 J. per ann. had fallen in, and then the de. 
cree is made for the conveyance of the manor, generally, it ſhall 
not be explained by original bill, that it did not extend to the 
farm, R. Ca. Ch. 45. | | 

[If a decree has been made to ſell a truſt eſtate for payment of 
debts before the maſter to the beſt purchaſer, and afterwards the 
truſtees enter into articles with A. for it, and then ſcruple to con- 
vey, leſt it ſhould not be a purſuance of the decree ; the court 
will not compel them, but the ſale muſt be had before the maſter 
under the decree, and A. may purchaſe if he pleaſes. Anne 
v. Afburſft, T. 1734. 3 P. W. 282.] 

Nor ſhall there be a bill to diſcover aſſets, upon a decree to 
pay coſts out of the aſſets, &c. till the decree is figned, and in- 
rolled. R. Ch. R. 33, 4. 5 


(Z) Accident. 


A CCID ENT, fraud, and truſt, are proper for relief in 
+ > chancery. Fran. 27. Vide paſt, 3 M. 1, c. 4 V. 1, 
E. 5 


2X 

If A. executes a bond as ſurety for B. but by miſtake of the 
writer, his name is omitted in the bond, the obligee ſhall be re- 
lieved againſt A. in equity. R. Ch. R. gg. 

It a deed granting a rent- charge, or a bond is loſt, a bill may be 
brought for the rent or money, becauſe an action at law muſt 
be with a profert, &c. Anon. P. 1740. 2 Athnys 61.] 

So, tho' the party provides for accidents, chancery ſometimes 
relieves beyond the proviſion of the party; as, if an attorney, who 
takes 120/. with a clerk, agrees that 60 /. ſhall be returned if 
he dies within a year, and he dies within three weeks; his exc 
cutor ſhall return 100 guineas. I Ver, £17 


(2 A. 


CHANCERY. 


(2 A.) Account. 
(2 A. 1.) When it ſhall be decreed. 


CH ANCERY will oblige any one to give an account for 


money by him received. 


As, a guardian, or any one, who receives rents and profits as. 


guardian. Ca. Ch. 126. 1 Ver. 296. Vide paſt, (3 O. 1.) 

A woman, who receives rents, &c. upon pretence of a deviſe, 
which appears afterwards to have been revoked, G. Ch. 126. 

An executor, or adminiſtrator, who receives the perſonal eſtate 
of a deceaſed z 1 

Thy the teſtator ſays, that the ex2cutor ſhall diſtribute the re- 
fdue to fuch and ſuc't perſons, without compulſion, and all of 
hem acquieſce, except one. R. 2 Ca. Ch. 198. 

A man, who enters without title, where the entry of the plain- 
tiff was prevented by a leaſe in zz. Ch. R. 285. | 

If he enters by titic, to receive. ſuch part of the profits, and re- 
ceires the whole, he ſhall account for the overplus. Eg. Ca. 32. 

On a bill to redeem, where the mortgagee has been in poſ- 
{hon 37 years, and has received more chan the value on it, and 
has kept the accounts intermixed with thoſe of his own eſtate, 
the court will decree him to account, and afterwards order all 
books, papers, Sc. relating to the account, to be produced on 
cath, Dean v. North, MH. 1730. Bunb. 288.) 

If a man brings bill, praying that a deed may be produced at 
the trial of an ejectment which he has brought againſt defendant, 
and delivered up for plabtiſf's benefit, and for relief generally, 
and an affidavit is annexed of the want of the deed, and it ap- 
fears plaintiff could not come at the deed without the aſſiſtance of 
tus court, and that he had an equitable title only, there being a 
tera of years in truſtees which this court removes, and plaintiff 
recovers in ejectment, this court will decree an account of rents 
ud profits from the time plaintifr's title accrued, tho* the bill 
wes not charge that defendant was in poſſeſſion. Dormer v. For- 
ue, P. 1744. 3 Athyns 124. 

[if a ſhare in the New River is ſettled on A. for life, with re- 
manders over, and after his death his heir having the ſettlement 
wnceals it, and claims the ſhare, and levies a fine of it, he ſhall 


account for the profits from the time the title accrued, Lord 


Tewnfoend v. Windham Afb, P. 1745. 3 Athyns 336.] 

4. receives pay for a company, he ſhall account to the captain 
hr the whole, not for the perſonal pay of himſelf and ſervants 
only. KR. 2 Ver. 682. 

do a factor agent, Cc. ſhall be accountable to his principal. 
2 Ca. Ch, 11. | 

do an account ſhall be demanded in chancery, againſt the exe- 
utors of a guardian, with an averment of affets, tho' they are 
wt privies. R. upon Demurrer, Carey 54. 

Or, by an executor, or adminiſtrator. 1 Ch, R. 261, 
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So againſt an executor of an executor, who was gullty cf 
devaftavit. Semb. Ca. Che 303. Cb. R. 39. hed. 

So, againſt executors of feoffees to a uſe, before the ſtatu 
27 F. 8. 4 Infl. 87. a 

And againſt executors, or adminiſtrators of a truſtee, R 
4 Inſt. 86, 7. 

So an account ſhall be demanded againſt a leſſee, where the 
leſſor covenants to allow his part of law-ſuits. Ch, R. — ä 

So, againſt an adminiſtrator, after his adminiſtration repealed 
and granted to another. R. Ch. R. 40. ; 

[A creditor of a partner deceaſed, may bring a bill againſt the 
ſurviving partner, as well as againſt the repreſentative of the de. 
ceaſed ; and this tho' the repreſentative has already brought bil 
for an account againſt the ſurvivor. Newland v. Champicn 
T. 17438. 1 Vezey 105.) ; 

So, againſt a factor, for himſelf and his co-factor, now dead 
tho” his executor is accountable, Eg. Abr. 5. I 

Or, againſt the executor or adminiſtrator of an apprentice em. 
ployed as a factor. Eg. Abr. 6, 

So there ſhall be an account by one joint-tenant, parcener, . 
againſt the others. 1 Ch. R. 49. Vide poſt, (3 V. 6.) 

So an account ſhall be demanded, by a legatee, againſt an ex. 
ecutor of an executor of the teſtator, altho' a co-executor of the 
firſt teſtator be living upon a ſuggeſtion that goods came to his 
hands; for every one, who has goods of a teſtator, is accountable 
to a legatee. R. wpon Demurrer, Ca. Ch. 57. 

[If a truſtee to whom rents and profits are deviſed, has notice 
thereof, and does not renounce, but receives them, he ſhall 2c- 
count to the claimants under the will, tho' he pretends he received 
them not as truſtee, but for the ſon and heir at law as his factor, 
and accounted to him. Conyngham v. Conyngham, T. 1750, 
1 Vezey 5 22. 

So there ſhall be an account in equity ſor meſne profits. 1 Cd. 
R. 48. 

So every truſtee is accountable to the cgtu& que truſt. 

[A truſtee, named executor, not proving, but power reſerved, 
and money coming to his hands, may be decreed to account, but 
not as executor and ſhall have proper allowances before the maſter, 
Moore v. Moore, T. 1755. 2 Vezey 596.] 

So, if the truſtee employ A. as his ſervant, A. ſhall be account- 
able to the cue que trigſt. R. 2 Ca. Ch. 121. 

Altho' A. had accounted to the truſtee himſelf in his life-time, 


it; 2 Ca. Ch. I2I, 


So, if an infant, who uſed to receive money from B. by the 
order of his guardian, after full age receives money by order of 
the ſame guardian from B. and then accounts with the guardian, 
but does not put thoſe ſums into the account, and there are ge- 
neral releaſes between them, he ſhall be accountable to B. for 


* thoſe ſums. R. Ca. Parl. 17. 


So A. ſhall account as bailiff to B. tho B. ſeizes his papers, but 
afterwards reſtores them. R. 2 Fer. 33. Fa 
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go there ſhall be an account in equity, where there are mutual 
gebts, tho' one is upon bond, and the other upon ſimple contract, 
and 18 years are paſſed ; for a diſcount is natural juſtice, Abr. 
Ci, 8, altho' the diſcount is againſt an executor, or an aſſignee of 
commiſſion of bankrupt. Abr. Ca. 8. Vide 2 Ver. 428. 

If plaintiff claims as a creditor under articles, and alſo as a le- 

tee under a will, and the legacy is ſo large as to cover the whole 

{onal eſtate, the court will direct an account to be taken of teſ- 

mots perſonal eſtate, at the time of making the will, and at the 
ume of his death, in order to judge whether plaintiff ſhall take 
under both articles and will. King v. Philips, P. 1749. 1 V- 
27 232. 
7 162 5 cohabits with a woman, and receives her rents, and 
they make agreement that he ſhall leave her by his will as much 
8j he receives of her eſtate, deducting what ſhe is indebted to 
kim, the account ſhall be taken immediately, tho? the payment is 
in future.” Rattray v. Darlay, T. 1752. 2 Vezey 424.] 

[f money is over-paid in purſuance of an uſurious contract, 
the court will decree it to be accounted for, notwithſtanding the 
agreement of the oppreſſed party to allow ſuch payments. Boſan- 
quet v. Daſhwoed, M. 8 G. 2. C. T. T. 38.] 

{lf defendant acknowledges any particular ſum due, tho' he 
ſwears that thoſe ſums are diſcharged, it is ground for direCting 
an account. Brace v. Taylor, H. 1741. 2 Athyns 253.] 

[The court will direct an account after a very great length of 
time, if no preſumption of ſatisfaction ariſes from it, and if 
plaintiff's right was not fully diſcloſed to him in due time. E. 
Pimfret v. Ld. Windſor, T. 1752. 2 Vezey 472.) 

(Eſpecially, if it is in part for the execution of a truſt of real 
eſtate, though when executed it will become perſonal, Bid.] 

[If a perſon has offered by letters or meſſages to account, or 
to refer, an account ſhall be decreed, notwithſtanding the ſtatute 


el limitations. id.] 
(2 A. 2.) When not. 


{Where an account has been ſtated, unleſs particular errors are 
algned, Dawſon v. Darin, M. 1737. 1 Athyns 1.] 

A purchaſer of the land of a delinquent (againit whom he had 
judgment, which was allowed in the purchaſe) ſhall not be com- 
peled to account for the profits; for they are pardoned by the act 
of oblivion, R. Ca. Ch. 172, 3. 

The court will not decree an account of rents and profits of an 
elate, where poſſeſſion has not been recovered, as treſpaſs 
il not lie at law for them till then. Norton v. Frecker, H. 1737. 
4 b $24.) 

Nor of rents received by the original debtor and owner of the 
eltate, pendente lite, from the filing of the bill, even where a 
taudulent conveyance has been ſet up and removed in favour of 


judgment creditors, Higgins v. York-buildings Company, H. 1740. 
Ahn 107.) | 
Y 4 Nor 
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{Nor againſt a mortgagor left in poſſeſſion, in favour of 2 
mortgagee. lbid.] 

[An account of the profits of coals dug cannot be decreed un 
leſs plaintiff ſhews poſſeihon ; if he has not had poſſeſſion he mu 
aſcertain his right by ejectment, and then may have accoun; r 
if the bill is for ſettling boundaries alſo, the court will retain * 11 
after ejectment, ctherwilte will diſmiſs it. Sayer v. Fiore 
P. 1749. 1 Vezey 232. . | 

Nor ſhall an executor of a creditor, who recovers againſt 4 
bankrupt, and converts the goods beſore the bankruptcy is known 
be obliged to account with the other creditors, as if his tellator 
had made a devaſiauit; for his teſtator was in the nature of 2 
purchaſer, Ca. Ch. 30g. 

[ihe court will not order an account between two merchants 
pariners 24 years ago. Bridges v. Mitchel, T. 1726. Bund. 217 

Nor ſhall an executor of a merchant account to another mer. 
chant, who is accountable for ſo much to him in another buſineſs; 
for all accounts between merchants, by cuſtom, are evened by 
way of eſtoppe!. D. 2 Ca. Ch. 7. 

[The court will not order an account between the executor of 
2 houſe ſteward and the executor of his maſter, when many years 
are elapſed between their deaths without demand made. Lacan v. 
Briggs, T. 1744. 3 Atkyns 105. ] 

A counſcilor ſhall not have an account againſt a ſolicitor fer 
fees. NR. uon Demurrer, 1 Ch. R. 38. 

If two parcenors (as the regiſters of the prerogative) do not 
agree in appointing a clerk, and the deputy does appoint one, 
who acts and takes the fees, he is the officer de fas, and intitled 
to the fees, and the court will not order him to account, &. 
mour v. Bennet, M. 1742. 2 Athyns 482.) 

50, if A. enters and takes the profits of land for his life, his 


executor ſhall not account to him who claims the ſtate, where 


there was no truſt, or infancy in the cafe, and no entry by bim 
who claimed the right. KR. 2 Yer. 724. 

90 A. {hail not account for profits, not received for an infant, 
or as a truſtee, or when there is no entry upon the eſtate by anc- 
ther. Eq. Abr. 7. 

And if a man covenants to ſecure 500 J. and afterwards pays 
part of the money, he ſhall not be obliged to give ſecurity for the 
money due upon the account, before the account ſtated. R. Ca. 
Ch. 294. 55 

So, if a bill is brought by an infant, for an account of profit 
of land, recovered againſt him by a verdict, he ſhall not have an 
account, till he has eſtabliſhed his title at law. X. 1 Ver. 295. 

So, detainer of charters, or writings, is a plea in bar of an ac- 
count. 2 Ver. 33. 

So an infant ſhall not be compelled to account upon a contract, 
or for goods for his trade, or as bailiff, altho' he is factor for 
another. Abr. Ca. 6. 1 


ern. 


-. receiver, appointed by a guardian or a truſtee, has ac- 
3 him, he ſhall not account, at the full age of the in- 


fant t0 him. R. Pr. Cha. 535 | 
80 if the Royal Exchange Aſſurance, or other company, lend 


19 2 director, or other perſon, O hath ſtock in the company, 
money upon intereſt, the company, without an agreement or by- 
by which ſubjects the ſtock to ſuch debt, canned diſcount their 
debt, or refule tans ter of the ſtock 'till their debt is paid. . 
por of a manor cannot refuſe his copyholder, to ſurren- 
& to another, till his own debt is paid. Ar. Ca. g. 

(lf a father adminiitrator durante minore etate of his daughter, 
xecutrix and refiduary l2gatee of her grandmother, agrees on her 
marriage to give her 800 /, which is called a fertion, and in con- 
eration of love and affection, and it is admitted that the reſidue 
of the grandmother did not exceed 500 J. the 800 J. ſhall be 
med a ſatisfaction for it, and his repreſentative ſhall not ac- 
count for it, tho' ie died worth 8000 J. and left only a fon and 
this daughter. II od v. Briant, H. 1742. 2 Athyns 5 21,] 

[Aker the death of huſband and wife, her reprelentatives ſhall 


not account for money received during coverture, wbether ſhe had 


{narate eſtate or not, unleſs a ſpecial caie is made, Peacock v. 
Ind, H. 1750. 2 YVezry 190.) 

[Nor ſhall truſtec of part of perſonal eſtate be called on to ac- 
count by a particular pecuniary legatee; he muſt account to the 
executor, Moore ve More, T. 1755. 2 Vexey 596.] 


(2 A. 3.) Account ſtated. 


do after an account ſtated, a man ſhall be obliged to give an 
xcount de novo, upon ſhewing particulars, in which the account 
ws miſtaken, 

do, after an account ſtated, with the - teſtator, and a bond 
pen for the balance, upon allegation that 200 J. paid and entred 
nhis books, (which he had not at the time of the account,) was 
vt allowed, the executor was compelled to anſwer, with a rule 
tot to proceed further, without leave of the court. R. upon a 
pe of an account lated, Ca. Ch, 262. 

do, after an account ſettled before a maſter between a mort- 
gor and mortgagee, upon allegation by a ſecond mortgagee, 
latit was done by colluſion between them, and ſhewing the 
particulars miſtated, the firſt mortgagee ſhall be compelled to give 
a account de novo, Semb. Ca. Ch. 299. 

5, when no particulars are ſhewn, the defendant ſhall anſwer 
b the colluſion. Semb. Ca. Ch. 299. | 

do after an account ſtated upon a treaty of marriage, by the 
urdian of the wife, to the huſband, and the balance paid, and a 
lend given by the huſband, to give a releaſe of all accounts after 


% marriage, the guardian, before the releaſe executed, may be 


"= to give an account de novo after the marriage. 2 Ca, 
13 


2 
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So after an account given of an orphan's eſtate before the 
dermen of Landen, an account de nous ſhall be compelled to * 
; de 

made in chancery. R. upon a Plea, 2 Ca. Ch, 170, 

So, after an account ſtated between a mortgagor, and the bei 
of the mortgagee, upon proof, that it was agreed, that the ; 
count ſhould be reviewed, it there was any miſtake, and tha " 
tereſt upon intereſt was computed, a new account 43 ws 
decreed. Ca. Ch. 55. 3 Ch. R. 18. " 

So, after an account between partners, and a note given for 
the balance, where it was by ſurprize, c. Ch. R. 431. 

Or, if it appears to the court, from the nature of the account, ky 
that intereſt upon intereſt was computed, 3 Ch, R. 18, 

So, after an account ſtated, and a releaſe given, Shin, 148, 

LA dividend made between the parties is not ſufficient to ſupport 
a ſtated account. Dawſon v. Lawſon, M. 1737. 1 Athns l. 

[When defendant ſets forth a ſtated account, he ſhall not ky 
obliged to go on upon a general one, for a ſtated account may ur. 
ravel what would remain confuſed on a general one. Summer v, 
Thorpe, H. 1736. 2 Athyns 1.] | 

[If a bill is brought for a general account, and defendant ſes 
forth a ſtated one, plaintiff muſt amend and pay coſts of the di 
only. id.] | 

[If there are only miſtakes and omiſſions in the ſtated account, 
the party objecting ſhall only ſurcharge and falſify ; if fraud - 
pears, the whole ſhall be opened tho! of 23 years ſtanding, and 
the fraudulent perſon dead. Vernon v. Vawdry, H. 1740. 2 4: 
kyns 119.] | 

[Where parties have mutual dealings, it is not neceffary that 
the account ſhould be ſigned, to make it a ſtated account, but 
only that the perſon to whom it is ſent, keeps it a length of time 
without making objection. Willis v. Fernegan, H. 1741. 2 4t 
tkyns 251.] | 

[The delivery of vouchers, is an affirmation that it is 2 ſtated 


account, but it is not neceſſary in order to make it one. 16d. | [ 

[If a man aged 30, intitled as the ſon of a freeman, and alto to the 
the orphanage ſhare of his ſiſter who died an infant, ſtates an ac- Per 
count with his mother the executrix, it ſhall not be unravelled, [ 
but the parties ſhall be at liberty to ſurcharge and falſify. Coma in ; 
v. Elling, H. 1747. 3 Atkyns 676.] ſelf 

[If pending ſuit, parties come to compoſition, it ſhall not be ſet he 
aſide on new diſcovery, becauſe there is no particular account by 17 
items. If a minute ſtrict account is entered into, it may be other- 8 
wiſe on new diſcovery. Sexwel! v. Bridge, T. 1749. 1 Vezey 297+. ruf 

[After an account ſtated, if leave is given to ſurcharge and ial fon, 
ſify, the onus probandi, lies on the party having that liberty; ard 8 
if the account was between perſons of great and equal abilities fer! 
the evidence muſt be ſtrong to make any alteration. Pit v. Chi. _ 


mondeley, T. 1754. 2 Vezey 565.] 

So, * an "uf of in the ſpiritual court, and a decree there- 
upon. R. 2 Ver. 47. 

So, after an account with the mortgagor, and a decrec for 
forecloſure, 4. who would redeem, by a ſubſequent an_ , 
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tw, ſhall have 1 * de novo; and the former account is no 
2 Ver. . 
2 4 man ww. I compel an account de now, after an ac- 
unt ſtated, he ought to ſhew in what particulars it is miſtaken. 
(a, Ch. 299. 1 Wer. 180. 
And after an account ſtated and reſted on for a long time (as 
14 years) without exception, the accountant ſhall not be obliged 


to give an account de novo. Ca. Ch. 127. 


do, after 7 years» Ch, R. 66. 

A bill may be brought for errors in an account, much more 
tum four years after it is ſettled. Roberts v. Kuffin, MH. 1740. 
1 Athyns 112+] 

80, if the mortgagee employs a ſervant of the mortgagor to re- 
cine the profits, and after the death of the mortgagee, the mort- 
gazor accounts with his executor, takes the accounts of the exe- 
cutor, and agrees by writing, that he will not charge him for ſo 
much, as his own ſervant received, he ſhall not afterwards compel 
the executor to account. R. wpon a Plea, Ch. R. 5. 

So if a man buys goods, ſold by the ſheriff, upon an execution 
it the ſuit of B. againſt C. where they were offered to B. at the 
{ame price and refuſed, it ſhall be a good plea in bar, to an ac- 


count, Eg. Abr. 11. 
$ an account between partners ſhall be taken only from the 


aſt balance made. Ch. R. 190. 
If no balance, from the commencement of the partnerſhip. 


Fed, 

$o an account of the voyage of a ſhip, ſectled by the major 
part of the part-owners, binds the reſt, 1 Yer. 465. Vide poſt, 
2 A. J.) 

80 an account between merchants, where no objection was 
made, after the trade between them ceaſed, until one of them 
ded, ſhall be regarded, and the parties ſent to law. A, 
2 ber, 276. 

If no objection is made by a merchant for two or three poſts, 
ater an account received, it imports an allowance of the account, 
her Hutchins, 2 Ver. 276. 

[If a merchant ſends an account current to another 
n a different country, on which a balance is made due to him- 
ſl, and the other keeps it two years without objection, it ſhall 
te conſidered as a ſtated account. Tickel v. Short, H, 1750. 
179 239. | 

do an account upon a decree, for a tenant for life, againſt his 
tnitees, before the birth of a ſon in the remainder, binds the 
in. K. 2 Ver. 527. 

do if an account is decreed againſt an executor, and is 
ſttled and perfected and acquieſced in for many years, the ex- 
* ſhall not have an account for a debt due to himſelf, 2 P. 

a 5 * : 

(lf there is an account ſtated between a minor juſt come of 
ud lus ſolicitor, for compolition of a cauſe, the court favour- 

mg 
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ing ſuch compoſitions will not over-haul it. Bren v 
H. 1749. 1 Vezey 407.] 7 
[But accounts ſtated between them, where there are 1 
For all law- charges“ —What you pleaſe.—* For bill of fees > 
e diſburſements,” (when none ſuch had been delivered: « , 
&« riſk run in money laid out,” (when no riſk run, ee ig: 
improperly laid out z) all ſuch ſhall be ſet aſide, and 2 gene 

account directed. id.] 5 


Pri, 


(2 A. 4.) The Manner of the Account. 


If one of the parties appears to be a weak man, and eaily in. 
duced to ſay any thing, 'tho' untrue and againſt his own inter: 
the court will order that the maſter {hall examine him in perſon 
and fee that no advantage be taken of his weakneſs, Piddal : 
Brown, T. 1734. 3 P. V. 288.) 

[A party who is at liberty to ſurcharge and falſify, is not cor. 
fined to errors in fact, but may take advantage of errors in l. 


Roberts v. Kuffin, i. 1740. 2 Atkyns 112. 


The accountant ſhall be allowed, upon his oath, all ſums ex. 

pended under 40 . 2 Ca. Ch, 249. 
The account»nt muſt ſwear peremptorily to ſums under 389 

his belief is not 1aincient. Robinſon v. Cumming, T. 1742. 2 4 
kyns 409. ] | 

If he mentions in his affidavit, To whom, and when 
paid. 1 Ver. 283, 470. If the whole do not exceed 100]. 
1 Fer. 470. 

But other ſums, c. he ſhall not be allowed, without proct, 
Semb. 2 Ca. Ch. 12. . 

[If there is no poſitive proof of fraud, but only circumitances 
of ſuſpicion, the court will not order, no ſum to be allowed de- 


fendant but what he ſhall produce receipts for, or are provcd by 


witneſſes preſent at the payment, but will only give leave to ſu- 
charge and falſify, Townſend v. Lowfield, T. 1747. 3 Athyn 536. 
1 Vozey 35 

[If notes are found forged on an iſſue directed, the party 
whether ſuing in his own right, or as aſſignee, ſhall not be 25 
lowed to ſet up other evidence. Kemp v. Mackrell, T. 1754 
2 Very 579-] | | 

So if he loſes his papers without his own default, as by ſeizure 
in a foreign realm, &c. he ſhall not be charged, but upon bis 
oath, for money gained by the ſale of his merchandiſe. K. Gs. 


Ch. 128. 


So expences are allowed upon oath that they were necetary. 
Ch. R. 119. | 

So ſeeds, &c. ſold and delivered in his trade to a gardener, un. 
der 40 f. value, ſhall be allowed upon his oath, but not trees fold 
by the gardener to the ſeediman. 2 Per. 176. | 

In an account by a merchant againſt a faCtor, he ſhall be al 
lowed upon the account all cuſtoms ſaved from a foreign kings 


R. Ca. Ch. 253 76, Other- 
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Cherwiſe, of the cuſtoms ſaved from our own king. R. Ca. 


_ an account by an infant againſt his father-in-law for a le- 

he ſhall be allowed a ſum for putting him apprentice, &c. 
A 353» Eg. Abr. To 
But not for maintenance, ſo as to diminiſh the principal. R. 
. for an infant ſhall be allowed, upon account, mo- 
ney of which it is proved that he was robbed ; and his oath ſhall 
N allowed, as to the quantum of which he was robbed. 2 Ca. 
1 5 parcener, c. avoids the leaſe of his anceſtor, without 
the privity of Lis companion, he ſhall account for a moiety of the 

fts, 1 Ch. K. 49. | 
"I there are three part-owners of a ſhip, and two of them na- 
rate the ſhip againſt the conſent of the other, and the ſhip is 
bf in the voyage, he who did not conſent, ſhall have an account 
o the profits, if there were any, and ſhall bear his part of the loſs. 
K. I J. *. 297. 

A truſtee ſhall be allowed a ſalary, for a bailiff for the truſt 

ate; but not for himſelf, if he manages it. 1 Fer. 316. Eg. 
47. 7. 
9 in an account againſt A. by the adminiſtrator of B. who 
ful mutual dealings with A. for a long time, A. ſhall be allowed 
1 debt for goods ſold by him to B. X. Pr. Cha. 582. So for 
lit given to B. Eq. Mr. 8. 

If a ſettlement be for default of iſſue male to daughters until 3000 l. 
x paid by B. in the remainder, in an account to B. the daughters 
fall be allowed intereſt for the 3000 J. and the rents ſhall not go 
n diminution of the principal, till a third part is raiſed, Eg. 
br. 8. 

[lf a father creates a term, the truſtees do not take poſſeſſion, 
ter at law takes poſſeſſion, and then purchaſes the term, and is 
v account for profits from a year after being confirmed, and there 
dome delay in making out the title, and lives fall in; the court 
nil direct him to account for heriots received, and ſines taken 
n letting the eſtate. Blount v. Blount, P. 1748. 3 4. 
hw 636.] | 

do in an account to a partner, the defendant ſhall be allowed 
ne borrowed of him by the plaintiff, Eg. Abr. g. 

but the South Sea company ſhall not be allowed money 
mowed of them, on a bill to transfer ſtock in the company, 
p the ſtock was not made a ſecurity for the payment, Ag. 

J. 9. 

14. accounts, he ſhall not have an allowance for the diet of 
aa who was his relation, and came by his invitation, 
Wer. 19. 47 25 
En executor accounts for aſſets, he ſhall not be allowed a 
Agnent confeſſed pendente lite. 1 Ver. 457. ; 

* 4 payment made ſponte, without ſuit, pendente lite. 

. 369, 

Un 
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[In an account of the rents and profits of a real eſtate, 4, 
court will order annual reſts to be made, but not in che 
of perſonal eſtate received by an executor, Robinſen v 
T. 1742. 2 Atkyns 409.] 

[If a debtor whoſe lands are extended by elegit comes here f 
relief, the creditor ſhall account for the whole he has re 1 
and not for the extended value only; and the debtor {hall Pay in 
tereſt tho it exceed the principal. Godfrey v. Watſon, P. 1. 
3 Atkyns 517.] | * 

[So a mortgagee who has tacked a judgment to his mortgage: 
ſhall be allowed intereſt upon the debt ſecured by the judgment, 
tho” it exceeds the penalty, id.] 

[A mortgagee in poſſeſſion is not obliged to lay out money 
further than to keep the eſtate in neceſſary repair, but if he ci. 

pends money in ſupport of the mortgagor's title, when impeach. 
ed, he may add it to the principal debt, and it ſhall carry interet. 
Lid. 

[A mortgagee ſhall not be allowed for his own trouble in re. 
ceiving rents, but if the eſtate lies at ſuch a diſtance that he muſt 
have employed a bailiff had it been his own, he ſhall be allowed 
what he paid the bailiff. Bid. | 

[Though an account againſt a mortgagee or an executor is de. 
creed without future words, yet he ſhall account for what he re. 
ceives after the decree. Bulſirode v. Bradley, M. 1747. 3 4t- 
kyns 582.] 

[If a long time intervenes before filing the bill, the court vil 
not (always) order it to be taken from the time the right accrued, 
Rigden v. Vallier, H. 1741. 3 Athyns 731.] 

[A receiver appointed by this court may diſtrain for rea, 
without a particular order, unleſs there is a doubt who has the 
legal right to the rent. Pitt v. Snowdon, H. 1752. 3 4t- 
kyns 750. 

[If two parties employ an attorney to ſettle a matter in diſpute 
between them, and when it is intirely finiſhed voluntarily agree 
to give him 2000 J. a- piece, and reſt on this for ſeveral years, he 

ſhall be allowed his 4000 J. in account; eſpecially if one of the 
parties after bill brought for account, ratifies this gift, Od 
v. Hand, P. 1751. 2 Vezey 259.) 

[If on an aſſignment or purchaſe an agent pays money to the 
aſſignee, and the aſſignment is afterwards ſet afide, the agent ſhall 
be allowed the ſums paid. Taylour v. Rochfort, P. 1751. Th 

ey 281. ] 
"TThe depoſitions in a croſs cauſe may be read on taking an at- 
count directed in the original cauſe, tho? the croſs-bill be diſmiſ- 
ed. Loubiere v. Genou, T. 1754. 2 Vezey 579-] 


an account: 
A Cummiag, 


ceived, 


( A. f. A man who hath loſt his papers, without his own «es 


Ew * fault, - ſhall not be charged but upon his oath. K. Ca. 
charged, Ch. 128. Where the papers, c. were ſeized upon an embargo 


b is Sat. 
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go an agent, factor, &c. ſhall not be charged for goods diſpoſed 
according to his orders. 2 Ca. Cb. 12. a 

Altho' not delivered accordingly, when the cmiſſion was by 
cccident, or without his default. Bid. 

And it is ſulficient by his anſwer to ſay generally, That all, by 
im received, was diſpoſed of according to the order of his mat- 
ter. 1 Ver. 136, 208. 3 i 

Yet he ought to anſwer, for it is no plea, That he paid to his 


I Fer. 95, 136. 
. ee 7 OY and the owner of the eſtate is in 
denon, the parties ſhould apply to the court to have poſſeſſion 
&lirered to the receiver, who cannot diſtrain the owner; and 
werefore, if loſs happens he ſhall not be charged. Grifith v. 
Grifith, T. 1751. 2 Vezey 400. ] 

80 a man charged to account for meſne profits of land, ſhall 
te charged only for ſo much as he hath received, or might have 
received, without his default. Semb. 1 Ver. 44, 45. 

t an heir is decreed to account for profits to a purchaſer, he 
all not be charged for that which was applied for payment of 
the debts of the vendor, or received by the purchaſer himſelf, R. 


(0, Ch. 101. 


leviſe was afterwards revoked, ſhall not be charged for legacies 
{riſed out of the land, paid before notice of the revocation. R. 
(2, Ch. 126. 

If partners account, they ſhall not account for debts 
compounded but according to the compoſition. Ch. R. 191. 

So after a long time, Ce. as 20 or 14 years, an ac- 
eountant ſhall be diſcharged, upon his oath, where proof of 
(&bts paid, Cc. cannot be made by bonds cancelled, Sc. Eg. 
41. 11, | 

$0 a truſtee ſhall not be charged, with the value, which was 
7 imaginary; for he ought to account only as a bailiff, 
I Ver, 144. 

50 if ſequeſtrators fell timber to the value of 700 J. and pay 
ly 200 J. to the party, he ſhall not account for more; for the 
N are the agents of the court, and not of the party. 
I fer, 160. 

do a defendant ſhall not be charged in his account by the af- 
fut of the plaintiff, 1 Ver. 272. 

do truſtee ſhall be charged for money received by himſelf on- 
5, and not for money received by his co-truſtze, unleſs he joins 
na receipt for it. 1 Ver. 303. | 

do an executor, who bond fide lends money upon real ſecurity, 
wt ſuſpicious, but afterwards it is loit, ſhall not account for the 
uk, tho the ſecurity was not taken with the approbation of the 
wut, Per Harcourt, 1 P. W. 141. 

[lf a receiver of an eſtate, under order of this court, in or- 
ber to remit a conſiderable ſum to Landen, takes bills of a tradeſ- 
dun 0! good credit in the country, who fails afterwards, he ſhall 

. not 


Awoman charged for the profits of land deviſed to her, which. 


. pn * 
: . * 
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not make good the loſs. Knight v. E. Plymouth, P. 
byns 480.] 1 | | f 9 00 0047 3 4 
So where mutual credit is given, as well as where there ; 
current account, the one ſhall account to the other, or if *. 
bankrupt, to the aſſignees, only for the balance. Per C; 
1 P. W. 326. | eg 
[If A. tenant in tail, lets a leaſe to B. his ſon, and afterward; 
becomes inſolvent, and is diſcharged by the ſtatute, B. hai - 
count from the time of A.'s diſcharge only. Smith v. 04. 
T. 1746. 3 Atkyns 378.] ö 


An accountant ſhall be charged for all goods or monies deli. 
vered to him, or his order, or which came to his uſe, 2 G. 
Ch. 12. 

Although delivered according to his inſtructions, if after. 
wards employed by his order, or to his uſe, R. 2 C.. 
Ch. 12. 

So if the delivery was to another hand, if the benenit afterward; 
came to his uſe. 2 Ca. Ch. 12. 

90 he ſhall account for all received, or which he might hare 
received, without his default. 1 Ver. 44, 144. Pie 5, 
(4 A. 6.) 

If an executor or truſtee makes intereſt, he ſha!l account fer it, 
altho' he was not directed to place the money out at interelt 
2 Ver. 548. | 

So a factor ſhall account for himſelf and his co-factor, now 
dead, though his executor may be compelled to account. Eg. 
Abr. 5. | 

If B. enters, and takes the profits of an eſtate of an infant, and 
continues to receive them, for ſeveral years after the infant is of 
full age, he ſhall account for all the profits received after, as well 
as before his full age. Eg. Ab. 7 

So if A. and B. purchaſe in moieties, and incumbrances are to 
be paid out of the purchaſe money, and the creditors abate intereſt 
out of friendſhip to A. and for his ſole benefit, he ſhall account to 
B. for his ſhare of abatement. Fg. Abr. 7. 

If the mate of a ſhip, upon the death of the captain in the voy- 
age, takes the money of the captain, intended for traffick, and im- 
proves it by trade; it is not ſufficient to repay it with interet, 
but he ſhall account for his improvement. Per Harcourt, 1 P. 
V. 140. 

So a man who continues in poſſeſſion of the eſtate of an infant, 
ſhall account to the infant for the profits, from the time when his 
title accrued, and not from the filing of the bill only. 2 P. V. 


(645. | | 


If land is in mortgage to A. and afterwards to B. and a bill is 
brought by A. for redemption, B. ſhall be bound by the account 
between the mortgagor and A. upon ſuch bill. 2 Ca. Ch. 3% 
R. If colluſion be denied. Ca. Ch. 299. 05 
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On bill brought by huſband and wife, an account taken ſhall 


de binding on a contingent remainder-man when his title veſts, 
All v. Papworth, M. 1748. 1 Vezey 163.] | : 
80 if land is mortgaged to A. and atterwards ſettled for a join- 
ture, and then the mortgagor becomes bankrupt ; the account 
between the mortgagee and the aſſignee binds the jointreſs ; 
ir the afſignees ſtand in the place of the mortgagor. R. 
179. 
aq +... .IMEM ſettled by the major part of the part-owners 
of a ſhip, binds the other owners. 1 Ver. 465. Vide ante, 
A. 3. 
10 if p book in which an account is entered by the defendant is 
produced to charge him, it ſhall be allowed for his diſcharge. Eg. 
br, Io. 
1 a defendant is charged only by his account annext to the an- 
rer, and upon proofs in the cauſe, nothing is diſproved, but a 
matter which might have been proved, is verified by proof before 
a maſter, the defendant in other particulars ihall be diſcharged by 
the fame account. Eg. Abr. 10. 
$o if D. is charged only by his oath, he ſhall be diſcharged by 
the ſame, Ibid, 


But generally, an account with A. does not bind B. > A. 8.) 
80 an account by workmen with the government, did not 

bind the D. of Marlborough for the building of Blenheim. Eg. 
Ca. 26.* d part of 
2 Med. Ca. 


do an account by J. S. with a truſtee of a truſt- eſtate, who au- 
thoriled him to manage it, does not bind the ceſtuy gue truſt, 
Ez. Ar. 6. | 

Yet if A. receives money as ſervant to B. and pays it to him, 
he ſhall not account afterwards to another perſon, to whom B. is 
accountable, unleſs there is colluſion between them, if he declare 
this by his anſwer. Bid. | 

And it is ſufficient to ſay generally, That all received by 
— was received and diſpoſed of by the order of his maſter. 


(2 B.) Adminiſtratoz. 


(2 B. 1.) When he ſhall have Relief. 


A* adminiſtrator ſhall be relieved in chancery againſt a , Admi- 
fraud to his adminiſtration; as if an adminiſtration is rater and 
Trongfully obtained, and afterwards repealed upon citation, an 3 1 
alignment of a term in truſt for himſelf, ſhall be revoked Vd, pep, 
ad avoided by the Tubſequent adminiſtrator. R. 2 Ca. (3 C. te) 
« 129, 
llt A. and B. are adminiſtrators, and empower C. and D. ſons 
if B. to get in the inteſtate's effects, and B. without the privity 


A. ſettles an account with them, receives the balange, gives a 
0L, II. Z releaſe 
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releaſe and dies, tho” this releaſe being given to perſons a8 
under the letter of attorney of both, and thereſore accountable 
them in their own right, would be good in law, yet equity will by 
it aſide if it appear unfairly obtained. Hudſon v. Hudſen, M, 1 >: 
1 Atkyns 460.] 35 

So an adminiſtrator may exhibit a bill for the diſcovery of the 
perſonal eſtate of his inteſtate. 

Altho' there is a ſuit in the ſpiritual court for revoking the a4. 
miniſtration z for that is no plea for the avoiding of a diſcover; 
R. 1 Ver. 106. , 

So the next of kin and legatee in a teſtamentary paper, before 
probate or adminiſtration obtained, is intitled to an account of dle 
perſonal eſtate of the teſtator, againſt the executor of a former 
will, ſuggeſted to have been obtained by fraud, the will havin 
been impeached in the eccleſiaſtical court, and the probate called 
in, and a releaſe from the legatce having been fraudulently cb. 
tained by his own attorney, colluding with the defendant, 
2 Brown, Ch, Rep. 121.“ 

If adminiſtration is not taken out when the bill is fle, 
and this is not objected to in the anſwer, it is ſuſhcient if it i; 
procured before hearing. Teil v. Lutwidge, H. 1740. 24. 
kyns 120. 


(2 B. 2.) When there ſhall be Relief againſt him, 


So upon a bill by a legatee, the huſband adminiſtrator de b;ni; 
nan, Sc. to his wife, executrix and reſiduary legatec cum fe 
ments anncx9, ſliall be obliged to give ſecurity for the legacy, upon 
a ſuggeſtion of his inſolvency. X. 2 Ver. 249. 

If a perſon in debt has aſſigned his effects to one abroad, dies 
inteſtate, and the next of kin applies for adminiſtration, and is go- 
ing to his uſual reſidence out of the juriſdiction of this court, 
it will order him to give ſecurity to abide the decree to be 
made on hearing. Baker v. Dumareſque, MH. 1740. 2 4. 
Huss 66. 

But if an executor or adminiſtrator pays a debt upon bond to a 
truſtee for himſelf, who had obtained judgment; a creditor ful 
not be aided againſt him. 2 Ch. R. 103, 

Although the bond was given to leave his wiſe 1500. 
at his death, when her portion was but 500 IJ. K. 2 C.. 
R. 103. 

Although the whole portion was not paid; but the part not 
paid ſhall go in ſatisfaction pro tanto. 2 Ch. R. 104, 

So if an adminiſtration is repealed and granted to another, and 
the prior adminiſtrator has accounted in the ſpiritual court to the 
ſecond, and delivered to him all the effects; he ſhall not after- 
wards be charged by creditors of the inteſtate, becauſe he kad 
goods of the teſtator in his hands, without an account de nei. R. 
Cb. R. 123. 

So if there is a ſettlement for a jointure in bar of all ſhare of 


the huſband's perſonal eſtate, which the wife may have by _ 
| | to 


CHANCERY. 


tom or otherwiſe, ſhe ſhall be barred of the ſhare, which ſhe 
11 have had by the ſtatute of diſtribution, 22 & 23 Car. 2. 


you ſurvives her huſband. R. per Lord Nottingham, reverſed by 


if the 
1 Guilford, and affirmed by Feferys, 1 Ver. 15 Vide poſt. 


M. 10.) 
6 * adminiſtrator ſhall not be charged with intereſt, on ac- 


* of perſonal eſtate in every caſe; but if he has it long in his 
nds, and part is out at intereſt, he ſhall, Wilkins v. Hunt, 
H. 1740. 2 Athyns 151. J 

[f 4, and B. are ſureties with C. in an adminiſtration bond, 
1nd C. exhibits an inventory, and D. a creditor of inteſtate by 
bend brings action againſt C. who pleads no aſſets ultra, c. 
und thereupon D. gets aſſignment of adminiſtration bond, and 
rings three actions againſt A. B. and C. for that C. had not ex- 
lihtedl a perfect inventory, and no defence being made has judg- 
nent by default; this court will on a bill for an injunction order 
n account only of what was exhibited upon the inventory, and 
that the verdict ſhall ſtand as a ſecurity for ſo much as that ſhall 
fal ſhort of ſatisfying defendant's principal and intereſt, Green- 
fue v. Benſon, 7. 1745. 3 Athyns 248. 

A ſolicitor in diſburſe for his client, ſhall be paid out of a duty 
kcreed to his adminiſtrator, and has a lien upon it before the 
dend creditors of the inteſtate, Turwin v. Gibſon, T. 1749. 3 At- 


hu 720. 
(2 C.) Agreement. 
(2 C. 1.) When decreed, 


6 NCERY will inforce the performance of an agree (2 C. 1.) 


ment. As if articles are ſigned for the conveyance of lands Upon arti- 
for money, and the vendor afterwards refuſes, he ſhall be com- cles for the 
aſſurance of 


— _ 8 


pelled to make ſuch aflurance as a maſter ſhall approve. R. Ch. lands. 


I. 20, 
[If a real eſtate is deviſed to truſtees to ſell and pay debts, &c. 


and the reſidue to the heir at law; and A. agrees with one of the 
truſtees to purchaſe, and enters on part of the premiſſes, the court 
vill compel him to compleat his purchaſe, tho the will is not 


proved in equity againſt the heir who is abroad. Colton v. Wilſon, 
7.733. 3 P. V. 190.] i 
do if the articles are to make a jointure, leaſe, &c. Vide poſt, * 


(34. 1.) 
$0 if articles are to levy a fine; a fine ſhall be decreed in ſpecie. 


J. 2 Mad. 91. 
if articles are ſigned, though not ſealed, nor the money 


do if a ſettlement upon the ſiſter of B. by their father, is ac- 
onledged by the mother and guardian of B. and poiſeſſion de- 
acred, with a covenant by the mother upon her marriage, that 


be ſhall have the lands to her and her heirs, to which B. 
2 2 during 
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during his nonage was a witneſs : it ſhall be decreed, tho the 
be no proof of a ſettlement by the father, Ca. Ch. 47. 
II A. tenant for life, remainder to his firſt, Qc. ſons in tail, 
mainder to his right heirs, and his two ſons B. and C. relea: 6 
truſtees, to hold (as to part) to the uſe of A, for life, to B. for fs 
to D. and E. truſtees to preſerve, &c. to his firſt and other ſon 5 
tail, to C. for life, to the daughters of B. in tail, to the daughte; 0 
C. in tail, remainder to the right heirs of A. and as to oth 
to A. for life, to C. for life, &c. in like manner, with corcnat 
to ſuffer recovery in twelve months, and for further afſuraice 
(but the truſtee in the original ſettlement not a party) and % 
other leaſe and releaſe to which the truſtee in the old ſettieme,, 
is a party, A. B. and C. make D. and E. tenants to the precip 
to ſuffer a recovery for the purpoſe in the former ſettlement; a 
before the recovery B. dies, leaving a ſon, and then A and C. 
covenant to ſuffer a recovery, D. and E. to be tenants to the 
præcipe, to the uſe (as to part) of A. in fee, and as to oth 
part to the uſe of A. for life, remainder to C. in fee, and ths 
recovery is ſuffered accordingly z and it is found that B. was 
baſtard, yet his ſon ſhall have the lands limited to him by the 
firſt deeds, and the benefit of the covenants therein; and C. bal 


er part 


have thoſe limited to A. for life, with remainder to C. for life, 


Stapilton v. Stapilton, T. 1739. 1 Athkyns 2.] *Por this agree- 
ment in the life-time of B. was a compromiſe of a doubt{y| 
right; and a compromiſe of a doubtful right is a ſufficient ſoun- 
dation for an agreement. 1 A. 10.“ 

[If father and fon on the ſon's marriage execute articles, and 
ſettle part of the eſtate to the fon for life, then in aid of other 
lands to ſecure wife's jointure, then to raiſe additional portions 


to daughters, then to truſtecs to preſerve, Cc. to {ons in tai 


male, then to ſons by other marriage, then to his ſecond daugl- 
ter A. and her heirs male, unleſs the father makes other ap- 
pointment, then to his other daughters in tail, then to B. 2nd 
then to the father's right heirs; and the father and then the (cn 
die; the articles ſhall be carried into execution for the benefit of 
A. Goring v. Naſh, M. 1744. 3 Atkyns 136.] 

(If AJ on marriage with B. agrees to ſettle her fortune on her 
for life, then if no children to himſelf; and afterward, an ac- 


ceſſion of fortune comes to B. on her ſiſter's death, to arile by 


ſale of her father's eſtate, which is ſold, and the money receive! 
by C. a truſtee in the marriage articles, to whom A. gives a te- 
ceipt for his ſhare, which he thereby promiſes to lay out puriu- 
ant to the truſt repoſed in C. this note binds A. his repreſents- 
tives and claimants under his will to perform, and the court wil 
decree the money to be ſo laid out. Whorwod v. Univeiſi 
College, T. 1750. 1 Vezey 534.] 

So, if upon a purchaſe, there is a covenant to give collateral 
ſecurity that his wife ſhall not revoke it, it ſhall be decreed, that 
the heir of the wife ſhall convey, or that ſuch collateral fecuriy 
ſhall be given. Ch. R. 192. © 

J 
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6, if there is an agreement for the ſale of an eſtate, the heir 
hall be decreed to convey, tho' the money ſhall be paid to the 
executors 2 Fer. 215. 

80, if the agreement 13 by bond, to ſettle before ſuch a day, 
in the obligor dies before the day, by which there can be no 

«formance, and the bond is ſaved. K. Eq. Abr. 18, 

[f there is an agreement, before the death of B. to divide all 
hat B. ſhould deviſe to 4. and C. between them, it ſhall be de- 
creed. 2 ©. . 183. , 

If an agreement is by a veſtry, upon a valuable conſideration, 
at a bell ſhall not be rung in a morning early. 2 P. V. 265. 

e there is an agreement for the purchaſe of land, and the 
purchater dies, the executor ſhall be decreed to pay the money, 
tho! the agreement was voluntary, and the land ſhall be conveyed 
© the heir. 2 P. V. 175, (63 1.) 

(lf a contract for ſtock be executed, the court will not break 
into it, if it be only executory, plaintiff muſt ſeek his remedy at 
law, Capper v. Harris, M. 1723. Bunb. 135] 

An agreement for a leaſe from a dean and chapter, ſigned by 
the dean only, for himſelf and chapter, ſhall bind the chapter. 
Dean of Ely v. Stewart, T. 1740. 2 Athyns 44.] 

(lr A. treating with the agent of B. conſents he B. ſhall build, 
on condition he employs him A. in his trade, the agent ſays no- 
thing, B builds and does not employ A. and A. builds a wall to 
obſtruct the lights; A. ſhall be decreed to pull down the wall, 
and B. ſhall employ him. #a/t-India Company v. Vincent, M. 


1740. 2 Atkyns 83.] 


$0 an agreement ſhall be decreed againſt a ſubſequent purcha- (2 C. 2.) 
ſer, with notice. R. Ca. Ch. 212. ide poſt, (4 I, &c.— Stein, 
4W, 28.) ſhi be 

Altho' a conveyance and fine be executed to him. Semb. Ca, decreed. 
C5. 212. 

280, againſt the heir of a perſon who contracted to fell a 
piece of land for a ſum of money and an annuity, though the 
unuitant died before any payment became due, if no impeach- 
ment can be made to the fairneſs of the tranſaction. 1 Brown 
(hb. Rep. 157.“ 

(But if A. being indebted to B. by judgment, agrees to aſſign 

a leaſe to him who is to give him a deteazance, and A. ſends 
the leaſe to B. and a letter to a ſcrivener to draw ſuch aſſign- 
ment and defeazance, and before execution dies; and his exe- 
cutor, without notice, aſſigns the intereft of leaſe to C. and D. 
n truſt for himſelf, and then for them, (who were all judgment 
creditors.) Tho' this is a good lien on the teſiator, and on the 
executor, and within the ſtatute, yet as the exccutor an C. and 
D. have a legal as well as an equitable title, the court will not 
Cecree the agreement to be carried into execution. Smith v. 
Watſmn, in ſe. H. 1719. Bunb. 55.] 

90 there ſhall be a decree againſt an heir, who claims by a 
wluntary conveyance, where the articles are upon a valuable 


conſideration. R. 1 Ch, R. 146, 7. Videpot, (3 M. 5.) 
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CHANCERY, 


So if A. who has only a poſſibility, in cafe his elder brogyes 
dies without iſſue, agrees to ſettle lands, after his deceaſe, if they 
deſcend to him, upon a relation, who married without hi; 6 
ther's conſent, to the intent that his father ſhould be reconciled, 
tho' there was no other conſideration. R. 1 Ch, R. 159, 

So an agreement with an infant, if he receives intereſt under 
it after his full age, ſhall be decreed againſt him. 1 Ver. 192, 

So an agreement with the truſtees of the inheritance, aſter a5 


eſtare for life in A. for the purchaſe of the whole eſtate, {hall he of 
decreed againſt A, if made with his conſent. R. 1 Ch, R. 22g. 

[If money is deviſed to be laid out in land, to the uſe of Hl. in u] 
tail, remainder to C. in fee, and they agree in writing to divide 0 
the money, and B. dies without iſſue before it is divided, the 
agreement ſhall be decreed againit C. in favour of B.'s executg, 
Carter v. Carter, P. 6 G. 2. C. T. T. 271.) hi 

So an agreement with huſband and wife to levy a fine, male 
a ſurrender, Cc. ſhall be decreed againſt the wife ſurviving, R, pa 
2 Ver. 61. in 

50, by an elder and younger brother, it ſhall be decreed 
againſt the younger, aſter the death of the elder brother. Did. þef 
Winch. 4, 5. | & 

But an agreement, by tenant for life, or in tail, lord of a ma. 
nor, for a copyhold eſtate, ſhall not be decreed againſt him in J. 
the remainder, or reverſion. 1 Ver. 472. *. 

[If tenant in tail, with or without remainder over, contracts tt 
for ſale, receives the purchaſe-money, and dies without fine or | 
recovery, the agreement ſhall not be carried into execution al 
againſt the iſſue in tail, or remainder claiming per forman dini; pri 
even tho' tenant in tail had becn decreed to perform. 2 ety 4. 
634.4 . 

But the reaſon of this caſe is that the iſſue or remainder- man hc) 
claim not from the tenant in tail, but from the original creator By 
of the eſtate.* | t 

An agreement by a joint-tenant for his moiety, ſhall not be 0 
decreed againſt the ſurvivor. 1 Vr. 63. b 

Yet, an agreement upon a marriage to make a ſettlement, a- er 
ter the iſſues of the marriage, upon other ſons of the father, ſhali {ha 
be decrecd againſt the covenantor, at the ſuit of the younger 
ſon, tho' not within the conſideration. 2 P. V. (594-) or 

So a voluntary ſettlement ſhall be decreed againſt the heir. 45 

So a voluntary ſettlement upon one daughter, ſhall be decreed bl 
againſt the other daughter and co-heir, tho the father by his wil (er 
deviſed the eſtate to them both. R. 1 Ch. R. 167. ; J 

So an agreement by A. and B. upon the account of a pariſh, | 
for pavement, or other work done for the benefit of the pariſh, tie 
where 4. has the agreement in his cuſtody, ſhall be decreed tie 
againſt A. and B. and they muſt purſue their remedy againſt the . 
other pariſhioners. R. Hard. 205. | 

if A. and others undertake the draining of a level, and are al- - 
lowed a third part of the level, and thereupon agree to mautan Fl 


the banks of the whole; B. upon this agreement, ſhall be aided 
3 1 againſt 


J. and the others, if they do not maintain them, altho? 


erainllt party or privy to the agreement. R. Hard. 169. 


he is not 


; agreement by parol, if it is in part executed, (2 C. 3.) 
Go, if there be an agr Y Parv, P *. When upon 


1s if the money, or the greateit part of it is paid to the vendor. 9 
Jad Eg. Air. 19. „ x agreement, 
An agreement 15 binding on a party who has not ſigned it, — when 
* he has done a particular thing thereon, as if he has paid part“ “ 
of purchaſe-money« Owen v. Davies, H. 1747. 1 ey 82.] 

do if a man exchanges land by pare/, and one party enters 
101 the land, he ſhall be compelled to convey his land to the 
der. Vile Eg. Abr. 21. | 

80, a pars! agreement executed by delivery of the poſſeſſion, 


«23 decreed againſt a purchaſer with notice aſter conveyances to 


um executed. 1 Ver. 364. Eg. Abr. 21. 

So, a parol agreement in conſideration of a marriage with the 
arty's niece, where the huſband has made a ſettlement accord- 
neh on his part. K. Ch. R. 465. 
do, upon an agreement for the ſurrender of a term, where the 
ehr accepts the key, he ſhall be bound to accept of the ſurren- 
. K. 2 Fer. 113. 

90, if A. offers 1200 J. for a purchaſe, which is accepted, and 
J. las poſſellion given, and a conveyance is directed, but after- 
wards A. would recede, he ſhall be decreed to proceed, if the 
title is good. R. 2 Ver. 455. a 

[lf A. has paid part of the purchaſe- money for copyhold lands, 
and B. given him a note acknowledging the receipt in part, and 
promiling to make good title, Oc. and brought his writings to 
4's counſel, who approved, and A. had done acts of ownerſhip, 
end made promiſes, Oc. z the court will compell A. to a ſpeci- 
ck performance. Borret v. Gomeſerra, in /., MH. 1721. 
Bunb, 94+] 

So, if an agreement is executed for the making of a jointure, 
be. and afterwards, by pare agreement, part of the portion is 
&poſited, for making a purchaſe of the jointure, and 100 J. per 
mum is purchaſed therewith, and afterwards mortgaged, there 
ſhall be a decree againſt the mortgagee. X. 2 Ver. 619. 

li there is an agreement in writing for taking a houſe at 32/. 
byner to put it in repair, and afterwards parol agreement for 
toll owner having rebuilt with tenant's conſent, and leſſee brings 
hill for ſpecific performance of the written agreement, parol evi- 
ence may be given of the new agreement to rebut the equi- 
q prayed, Legal v. Miller, T. 1751. 2 Vezey 299.] 

{ita man gives 2ond to his ſon's marriage to pay his wife and 
tie ſurvivor 150 J. per annum, parol evidence may be given that 
the real agreement of all parties was for 100 /. only. Pitcairne 
b. Ogtourne, T. 1751. 2 Vezey 375. ] 

but a gare agreement was not decreed, when the money was 
wt paid, tho* it was provided for the vendor; but only damages 


pen for the money provided. 
Z 4 90, 
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So, where the draught of a conveyance was agreed to and q 
dered to be ingroſſed, the agreement not being ſigned, 8 
money paid, it was not decreed. ba. 

[The vendees ordering conveyances to be drawn, in puri. 


ance of a parol agreement, and going ſeveral times to ſce tj. R 
premiſſes, and a letter from the vendor mentioning the agree. 

ment but not the price, are not ſufficient evidence to haye the Ju 
agr ment decreed z but taking poſſeſſion, or ſuch other act, in 1 
ee of agreement, is. Clerk v. Wright, H. 173). 14. 1 
kyns 12. 

# [If a ſteward makes an agreement with a tenant to deliver up - 
part of his premiſſes, and to have a new leaſe of the reſt on cr. 5 
tain terms, and the tenant delivers the agreement to the ſtewad 
to be entred in his lord's contract book, which is done, and the 
tenant delivers up the part of his premiſſes accordingly; yet the fr 
lord is not bound by this agreement. Charliuod v. D. Bedi, la 
H. 1738. 1 Atkyns 497 ] | ti 

[If A. and B. agree, that if B. will ſurrender his copyhold to by 
C. A. will ſecure him an annuity of 51. and A. ſurrenders his copy. vl 
hold to C. charged with the annuity, but B. refuſes to ſurrender (3 
his, C. ſhall not be obliged to pay the annuity, and parol evi. 
dence may be admitted to rebut the equity ſet up by the bill m 

Walker v. Walker, M. 1740. 2 Atkyns g8.] of 

[But C. might bring his bill to compel B. to ſurrender, Bid.) mi 

[If huſband gives bond to truſtees to ſecure 500/. to his {o 
wife; if ſhe ſurvives, parol evidence cannot be admitted to ſhew 
it was intended in lieu of dower. Tinney v. Tinney, M. 174}, th 
3 Atkyns 8.] L 

[If a bill is brought to carry into execution agreement for the 
leaſe of a houſe, defendant the leſſor ſhall be admitted to parc de 
proof that plaintiff, who wrote the agreement, omitted to make th 
the rent (which was reduced to 91. inſtead of 14/. the former I, 
rent) payable clear of all taxes. Foynes v. Statham, MH. 1746. 

3 Atkyns 388. | th 

[If A. tenant in tail, to raiſe money to pay debts on his eſtate, 
propoſes to his brother B. tenant in tail in remainder, to join in gi 
mortgage and bond for 1000/. which is done, and the money al 20 
paid to A. von a bill brought againſt B. to exonerate the perſo- th 
nal eſtate of A.* parol evidence ſhall not be admitted to prove ju 
that this debt ſhall be entirely on the eſtate of B. Semb. Robin. P, 
fon v. Gee, 1749. 1 Vezey 25 1. ] (a) 

[If a mother agrees to give her daughter a portion on mat- un 
riage, which is recited in articles to which ſhe is not a party, but 2. 
ſets her name as witneſs, ſhe ſhall be decreed to pay. Melfi 4 
v. Beezeley, M. 19 G. 2. Wilſon 118.] 1 

pr 

(a) The reſult of all the caſes relative to the admiſſion of parol evidence to prove 

agreement: ſeems to be this; that where a bill is brought to enforce a parol agree- to 
ment, if nothing be done to take it out of the ſtatute of frauds, it ſhall not be de- N 
creed; but where a bill is brought for another purpoſe, evidence may be given 0 : 
— rt of the defendant, of a parol agreement, to rebut the equity of the plaintiff , 


| 80 


CHANCERY. 
Go, after 18 paſſed, and a fine levied of the land, and no 


chim within five years, a parol agreement was not decreed. 

go, where only 105. Was paid, or 20s. 1 Ch. R. 241. 

& a leaſe by para! only ſhall not be decreed againſt the ir. 
N. 2 Ca. Ch. 202. : 

e there is an agreement by parol, and part of it exe- 
cited, equity will decree ſpecific execution of the whole; but 
where there is an agreement by writing executed, evidence can- 
not ſupply any defect in that agreement, which was intended to 
be part of that agreement, but not inſerted in it. Dinſlead v. 
Can, in f. T. 1720. Bunb. 65.) Hut if the non- inſertion 


;; charged to have been by fraud. Q. 
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And by the f. 29 Car. 2, 3. All leaſes, eſtates, or intereſts of (2 C. 4) 


freehold, or tor years, or any uncertain intereſt in or out of x 


Since the 


t. 29 Car. 


hn, t-nements, Sc. not put in writing, and ſigned by the par- 2. ch. 3. 


ties, or their agents, authorized in writing, ſhall have no effect 
but as eſtates at will, except leaſes not exceeding 3 years, 
whereof the rent ſhall be two thirds of the true value. ide paſt, 

Z. 2. 
of 4 action ſhall be to charge a defendant, on any agree- 
ment on conſideration of marriage, or on any contract, or ſale 
of lands, &c. or any intereſt concerning them, unleſs ſuch agree- 
ment, or ſome notice of it, be in writing ſigned by the party, or 
ſome authorized by him. 

[Equity will not lay down any other rule of conſtruction of 
this ſtatute than law does. Hayward v. Hammond, M. 1738. 
1 Athyns 13+] 

o add to an agreement in writing, by admitting parol evi- 
dence of what will affect land, is againſt the ſtatute, and againſt 
the rule of common law prior to it. Parteriche v. Poulet, T. 
1742. 2 Athyns 383. ] 

And therefore an agreement by pare! ſhall not be decreed, tho” 
the plaintiff expends money in confidence of it. 1 Ver. 151. 

(So if A. agrees to ſell land to B. and writes to his agent to 
pre him the title deeds, he having agreed to diſpoſe of it to him, 
and then A. ſells it to C. who had notice of this tranſaction; yet 
this letter does not take it out of the ſtatute of frauds and per- 
juries, for the agreement does not appear in it. Seagccd v. Neale, 
5.7 G. Str. 426.) 

do, when an agreement is in writing, and an additional agree- 
= is afterwards made by pare, this ſhall not be he'ped. R. 
Ca. Ch. 142. 

If A in treaty for a purchaſe deſiſts, upon an agreement by 
J. to permit him to have part of the land, tho B. thereupon 
purchaſes, Cont. at the Rolls, but per Cowper acc. 2 Ver. 627. 

do, if there is a letter agreeing to give ſo much with a daugh- 
fer, and afterwards a different agreement is written, but not 
igned, it ſhall not be decreed. Semb. 2 Ver. 34. 

Yet an agreement to aſſign a term and goods, and that it ſhould 

put in writing, was decreed to be executed, it being part of 
be agreement that it ſhould be put in writing and part of the 
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money being paid. R. upon a Plea of the St. 29 Ca- 
2 Ca. Ch. 135, 6. Adm. 1 Ver. 51. Eſpecially if the ** 
cing it into writing is prevented by fraud. Eg. Abr. 10. a) Us 

If a bond is given by a woman to A. to ſettle her eſtate en ki 
in fee, after marriage; altho' the bond is made void by the hoe, 
Tiage, it ſhall be evidence of the agreement, which {hall os 
creed. 2 P. V. 244. E 

So, an agreement to ſell a houſe, &c. ſigned only by one; hs 
ſhall be inforced to perform it, tho* it was not figned b * 
other. NR. 2 Ca. Ch. 164. J 

So, if an agreement be by A. B. and C. to make a leaſe, wn 
it is executed by A. it thall be decreed that B. and C. who we. 
the ſons of A. ſhall execute it, tho' the agreement was by n 
for it is out of the ſtatute, R. 1h a Plea of the Se. 4 7. 
210. ; 

An agreement for a mortgage ſhall be decreed, tho' by jr; 
where it was executed by one party, Ee. Abr. 20. : 

So if A. upon a treaty of marriage between his daughter and 
B. writes by lette;, that he wil! give 1500/7. in anſwer to a letter 
by C. and afterwards C. by another letter ſays, that he will 90 
no further in the treaty, if A. will not give more, and A. ater. 
wards by parol declares that he will give 1500/7. he ſhall be de. 
creed ſo to do, tho' the firit promiſe to C. ſeemed to be waired 
by his anſwer.—R. 1 Ver. 111, 201. K. where there was ſuch 
a letter, without more; and med in parliament, 2 Ver, 322.— 
Dub. Eq. Abr. 20. 

But a letter, that he will give 3000 J. not ſhewr to the huſ. 
band, who accepts of 2000 J. given by will, is not a ground fer 
more. 1 7. 

So, if a joint leſſee agrees by parol to aſſign his part of the 
leaſe, to his companion, and accepts of any thing to bind the 
contract, the ſtatute is no plea. 1 Ver. 472, 3. 

[So if there is a parol agreement for a leaſe for 21 years, and 
leſſee enters and enjoys for ſeveral years, he ſhall not plead the 
ſtatute. - Earl of Ayleford's Caſe, M. 1 G. 2. Str. 783.] 

So, if money is expended, in confidence of a pare agreement, 
equity will relieve for the money. 1 Ver. 159. 

So, if a leaſe by A. to B. is agreed by paral, and drawn and 
ingroſſed by the counſel of B. and afterwards executed by A. i 
ſhall not be avoided by B. Semb, upin a Plea of the St. and ttt 
Plea ever-ruled. I Ver. 221, 2. 

[A perſon ſubſcribing a deed as a witneſs only, and knowing 
the contents, is a ſigning within the ſtatute, if it is a compleat 
agreement reduced to a certainty , for where the ſubſtance ha 
been complied with, the forms of the ſtatute have not been in- 


(a) Note; Lord Thurlow ſaid that where the metium of fraud was interpoſes © 
prevent the agreement being put in writing, and it was ſtated to be vart ot * 
agreement that it ſhould be yut in writing, he agreed that this won d take it = ot 
the ſtatute; but that the dectrine as laid down here generally was but a hngle Lecle 
fion, and contradicted, though not expreſsly, yet by the current of oyin lens. 
2 Brown 565. * 
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gel on. Welford v. Beaſcley, P. 1747. 3 Athyns 503. 1 Vee 
* 6. IWitfon 118, 

o, if an agreement, upon 2 treaty of marriage, is drawn by 
ut before the ſigning they part, yet the marriage is 


the privity of them all; it ſhall be decreed. 


an attorney, DU 
Glemnizcd, with 


Z. 2 Fer. 200. 


& if the defendant before marriage promiſed verbally to ſet- 
de the plaintick's eſtate to her ſeparate uſe, and after marriage 
tclares by letter, that he is ready to ſign the writings according 
v her defire 3 he {hall not be permitted to plead the ſtatute of 
wud; and perjuries. Fiſcount Dewager Moniacute v. Maxwell, 
Il 6 8 ia Cance Str. 236.) 1 

(If an agreement is made previous to marriage, that an eſtate 
ll be, after the mother's deceaſe, enjoyed by the wite for her 
ſeparate uſe during the coverture, and the deeds are drawn, li- 
ning it to the huſband, and the refuſes to execute till rectified, 
whezeupon a note is given and ſigned by the huſband, that ſhe 
hall ſo enjoy; this note ſhall be looked on as part of the agree- 
ment and ſettlement, and the wife thall be relieved againſt the 
kuband or his afſignees. Tyrrell v. Habe, P. 1743. 2 At 
hu 5584] 

l chere is agreement that 500 J. ſhall be ſettled to the wife's 
uf: during coverture, and afterwards as ſhe ſhall appoint, but the 
rerties etre married before it is executed; afterwards it is pre- 
red, and alterations made in huſband's writing, who tells wife 
they are for her benefit, and ſuffers her to receive to her uſe du- 
ing corerture; the ſtatute of frauds cannot be pleaded to a 
dſcorery of ſuch agreement. Taylor v. Beech, T. 1749. 1 Vee 
#7 297+] 

[f ügned by the plaintiff, but the defendant tears the articles, 
xt alſents to the marriage, the defendant ſhall be decreed to ex- 
teu. R. 2 Ver. 373. Eq. Abr. 20. 

li an agreement prayed to be performed be confeſſed by the 
mlwer, it ſhall be decreed, altho' by pars. Eg. Abr. 19. Ig. 
(a. 86.® (a) 


and an agreement may be decreed, tho' it is not equal; as, 
I man agreed to aſſign a college leaſe, for an abatement of 
el, (when the leaſe was purchaſed for 43207.) when the king 
ns reſtored ; the agreement was decreed againſt the fon, after 
tte reſtoration. R. Ca. Ch. 42. 

lt A. agrees to pay 7500, per ann. for rent of water to the city 
a Lnd;n, and it is not of the value of 300 J. per ann. he ſhall 
it be aided 3 for a loſing bargain ſhall be decrecd as well as a 
Irnefcial one. R. 2 Per. 423. 

lf 4. agrees to pay 40 J. per ann. to B. an executor, in con- 
ler tion of the perſonal eſtate of the teſtator transferred to him, 
ud there is not ſufficient for payment of debts, if there was no 


* Note ; There ſeems yet to be much doubt on the ſubj-&t of pleading the 

"ay © parol agreements, and how far a confeſſion by aoſwer will over-rule the 
Vie this queſtion much agitated in à Brown Ch. Rep. 559 « ſeq. 
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miſrepreſentation, it ſhall be decreed to be carried! 
R. TM W. 542. ig Executing 
Where a nephew entitled to an eſtate on the death of an 
cle without iſſue agreed to give the defendant 60001. on th 
death of the uncle before the nephew, without iflue, in conſide 
ration of 200 J. annually during the joint lives of uncle and . 
phew, provided that if the uncle did not die without iſſue Ws: 
the nephew ſurvive the uncle, the defendant ſhould loſe the me. 
ney; the annuity was regularly paid, and the nephew ſuriires 
the uncle who died without iſſue; a bill brought by the nephew 
to ſet this agreement aſide was diſmiſſed. 2 Brown 17.5 


So, an agreement ſounded upon miſtake, may be decreed; 25, 


Tho'found- if tenant in tail deviſes frechold land to his youngeſt ſon, and 


ed upon 
miſtake, 


2 C. 7. 
Tho' 2 
conſide ratĩ- 
on was re- 
mote. 

Vide poſt 
(2 T. * th 


copyhold to the eldeſt, and the youngeſt ſets up a recovery 
whereupon it is agreed, that the youngeſt and eldeſt ſon {all — 
joy their reſpective deviſes; the agreement was decreed agunſt 
the eldeſt ſon, tho' no recovery was compleated. R. Ca. Ch. gr. 
So, marriage articles to make a ſettlement upon a ſon, for ile 
to his wife for jointure, then to the firſt, ſecond, and other {ons 
of the marriage, then to the right heirs of the ſon, ſhall be dl. 
lowed, tho? the father inſiſts, that he was ſurprized, and intend. 
ed, upon default of iſſue male, to have limited a proviſion for the 
iſſue female of the marriage, and then to his ſecond fon, Cs. 
1 Ver. 320. 
[If the proper papers are before the parties and their counſe, 
when preparing an agreement, they ſhall be ſuppoſed to be ac- 
uainted with the conſequences at law; and after an agreement 
has ſettled all diſputes between parties, the court will not erter 
into a queſtion which might have been ſtarted had there been no 
ſuch agreement. Pullen v. Ready, M. 1743. 2 Atkyns 587.) 
[If a man deviſe an annuity payable out of real eſtate, and the 
annuity is paid for many (16) years, without any deduction, the 
court will preſume it was by mutual conſent, and will not decree 
the annuitant to refund the land-tax, tho' for the future he ſhall 
be ſubject to it. Nicholls v. Leeſon, M. 1747. 3 Athyns 573. 
['The court will not relieve againſt a contract in writing, (25 
a policy of inſurance} unleſs there is expreſs proof of the millake 
of the intention of the parties. Henkle v. Reyal-Exchange Aſi 


' rance, MH. 1749. 3 Vezey 317.] 


So an agreement ſhall be decreed, tho! it be for the ſettlement 
of a remainder, after an eſtate-tail. Cont. Ca. Ch. 244. 

So, if a woman agrees with the heir, who claims the inher- 
tance, that if the dies without ifſue, ſhe will leave him the land, 
or 5oo/l. and afterwards marries and dies; the agreement ſhall 
be decreed againit the huſband, 1 Per. 48. 

So, if an agreement for a jointure, proviſion for children, N. 
is voluntary, it ſhall be decreed. 1 Ver. 427, 8. 

But, where A. ſettles land, upon the marriage of B. his fon 


for life, afterwards to his wife for life, afterwards to the * 0 
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he body of B. and covenants to make a ſettlement of other land 

'he ſame uſes; and makes B. his executor, and dies, without 
po king any other ſettlement : B. levies a fine of the lands ſettled, 
x * 2001. to C. his ſon, upon condition, that he releaſes 
Ul Jemands to his executrix; C. ſhall not be aided, in reſpect of 
he covenant of the other ſettlement made by A. becauſe by ſuch 
clement B. would have been tenant in tail, and might by fine, 
o recovery have barred C. 1 Ver. 480. 


(2 C. 8.) But an Agreement ſhall not be decreed. 


But an agreement ſhall not be decreed, if there be not any 
conſideration for it. | 5 

Or, if the conſideration does not extend to the plaintiff: as, if A. 
upon the marriage of his ſon with B. covenants to ſettle lands, 
to the uſe of himſelf for life, then to the ſon for life, then to B. 
for life, then to the firſt and other ſons of the marriage in tail, 
remainder to D. his couſin, c. After the death of the fon 
without iſſue, D. ſhall not compel the execution of the covenant, 
2gainſt the deviſee of 4. R. in Exch. 5 Geo. 2. inter Parry and 
Hughr, 2 P. V. 256. 8 ; ; 

[An agreement to ſettle boundaries mutually is a conſideration 
for the court to decree ſpecifically, Penn v. Ld. Baltimore, P. 
1750, 1 Vezey 444+] 

If A. has a perſonal eſtate by will, which gives it, if A. dies 
without heirs male of his body to D. and afterwards A. upon 
marriage agrees to purchaſe land to be ſettled wt ſupra, and be- 
fore the ſettlement is made A. dies without iſſue male, having 
three daughters; Qu. whether D. ſhall compel execution. Temp. 
6. 2. 10. Vide infra. 


(2 C. 8.) 
If made 
without a 
conſidera. 
tion. 
Vide poſt, 

(2 1.9.) 


[If tenant for life contract for ſale of lands, the agreement 


ſhall not be decreed for the ſon, becauſe the lien was not reci- 
procal. Armiger v. Clarke, T. 1722. Bunb. 111.] 

But, if the conſideration extends to him in the remainder, it 
ſhall be decreed z as, if A. and his ſon, upon the marriage of the 
lon, covenant to make a ſettlement, after the iſſue of the mar- 
nage, upon B. the ſecond ſon, it ſhall be decreed, if there was 
at eſtate in the eldeſt ſon ; for perhaps the ſettlement on B. was 
a inducement to A. to join. 2 P. V. 256, (594+) 

90, if a teſtator had limited a perſonal eſtate to the ſon of 4. 
ind after his death without heirs male of his body, to B. the ſe- 
cond fon, 2 P. I. (600.) 

[An agreement to pay money in conſideration of ſtifling a pro- 
ſccution for felony ſhall not be decreed ; but for ſtifling a proſe- 
_ * a fraud, it may. Jobnſon v. Ogilly, P. 1734. 3 P. 

277. 


Or, if it is apparently unreaſonable; as a marriage agreement, 
by which the daughter would have more than the father, who was 
in debt, and the mother and two other daughters would have left, 
bete the huſband afterwards made his addreſſes to another wo- 


man, 


(20. 9.) 
It it be un- 
reaſonble. 


en enk 


man, and then, without reducing the agreement into wm 
ing, married this daughter, was not decreed, 2 0. 
Ch. 17. d 

So, where A. agreed to fell land to B. for 15,059 /, which 
was to be paid in money, or land to ſuch a value returned for i 
and afterwards fold, at an under-value, part to B, on pretence 
that it was immaterial what value was expreſſed, and then 3. 
would have returned the reſidue in land ; the agreement waz * 
decreed, altho' performed in part. K. 2 Ver. 186. 

So an agreement of a woman in conſideration of 10 /, + 
100 J. if ſhe married, ſhall be relieved for all but 
Ow. 34. 

So an agreement, for 30 J. and 20 J. per ann. for the life of 
a father, to convey the party's remainder in tail, after the dex 
of his father, of the value of 800 J. if he came into poſſeſhon 
ſhall not be decreed. R. per Nottingham. Cont. per North, bt 
acc. per Feffrys, 1 Ver. 167, 271. 

[If a daughter left an infant, ſoon after coming of age, agrees 
with the widow concerning the diſtribution of her father, an in- 
teſtate's eſtate, and her huſband afterwards ratifies the apree- 
ment, yet if it appears that it was conſiderably more valuable, 
and that daughter and huſband were both ignorant of it, the 
agreement ſhall be ſet aſide. Cocking v. Pratt, H. 1749, 
1 Vexey 400.] 

If it becomes unreaſonable by matter ex pg fats, itt 
þeft, (2 T. 13.) 1 

*Deans and chapters, for ſear of incurring the penalties of the 
reſtraining ſtatutes have been careful of preſerving the ſame de- 
ſcriptions in their leaſes ſince the ſtatutes, as before; and poſſibly 
at the time of the old leaſes, there might be barns, or ancient 
buildings, which after ſuch a length of time, muſt have | ccn long 
ſince decayed and gone; and therefore where the ancient deſcrip- 
tions are preſerved, they cannot have a decree in chancery for a 
ſpecific performance of covenants for repairs againſt the preſent 
tenants, but muſt be left to their legal remedy of an action at 
law for non-performance. 2 Atkyns 44, 45.* 


0 pay 


lol, 


(2 C. 10.) So, if it is void by law; as, if the agreement is to give re- : 
13 n entry to a ſtranger. | { 
of . . . . 1 il! 
This court will not carry into execution an agreement for a 
aſſignment of the fees and profits of the office of keeping a houſe 1 

of correction, for it is contrary to the intent of 23 H. 6. c. 10. * 

nor the profits of the tap-houſe, for it tends to increaſe de- * 
bauchery. Methweld v. Walbarik, H. 1750. 2 Vezey 238. 

So if there be an agreement by huſband and wife, it ſhall not [ 

be decreed againſt the wife, after the death of her huſband, F 

2 Ca. Ch. 27. m 

Yet, where an agreement cannot be performed ſpecifically, by rn 

reaſon of an incumbrance, there ſhall be a ſettlement for a recom 


pence out of the perſonal eſtate of the party. Ch. R. 406. Ro 


} 
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6, if an agreement be diſcharged, it ſhall not be afterwards 
WY 


L. ed, . — * 5 
ke an agreement in writing was diſcharged by parol only. 


N. 1 Ver. 240» ; 
60. if there be an agreement to pay 50 . for a ſhare in the /ute- 
ung company, which is afterwards prohibited. 2 P. V. 220. 


6, if it is obtained by practice; as, if A. refuſes to ſell land 
” . and afterwards B. obtains an article for a ſale to D. at an 
.nder-ralue ; for articles executed in equity ought to be obtained 
whout ſurprize, or circumvention, R. 1 Fer. 227. Eg. Ar. 18. 
Ir poſts (2 T. 11.—3 M. 1.—4 L. 1.) : 

[If a man felling timber, aſſerts upon his honour, that A. and 
q umber· merchants valued it at 3500 J. and it appears they valued 
+ at 2500 4. the agreement ſhall not be decreed. Buxton v. Lifter, 
7.146. 3 Athy 383.) | 

So, if, upon a purchaſe by B. the agent of the vendor agrees, 
#at he himſelf ſhall have one farm at ſuch a price, or 1300 /. 

K. 32, 3+ 
P F 5 To upon his marriage with the daughter of B. makes 
m agreement, that he will give to his father privately ſo much of 
de portion; it ſhall be difallowed in a court of equity. X. 
Vr. 765. Vide 1 P. V. 121, 496. 

80, if the daughter promiſes B. that if he will give ſuch a 
portion as was required, the will repay ſo much afterwards. Vide 
Hg. Ar. 88. | 

50 if a father takes a bond of his ſon to pay him ſo much 
cher marriage; for it was extorted from him, by his awe of his 
father, 1 Sal. 158. Vide 1 P. V. 121. 

But if a father, and ſon of full age, come to an agreement to 
er the limitations under a ſettlement, the court will not ſet it 
zhde, on pretence of being drawn in by the father's authority. 
uri v. Smith, M. 1740. 2 Athyns 85.) 

do, if a man agrees to releaſe to the guardian of his wife, after 
marriage, for the peace of the family, all accounts for the meſne 
polits of an eſtate of the wife, it ſhall be diſallowed; for every 
ing, which a father or guardian inſiſts upon for his private gain, 
any ſecurity for it, is extortion. R. per Cowper, 1 Sal. 158. 

{lf two executors and truſtees, one an attorney who drew the 
nil, refuſe to prove, and ſay they will obſtruct the ef que truſt 
tom adminiſtering, till he executes a deed to allow them certain 
uns above their legacies ; tho this deed is ſettled by his counſel, 
be court will ſet it aſide as unduly obtained. Ayliffe v. Murray, 
A. 1740 2 Athyns 58.] 

[An agreement ſhall not be ſet aſide becauſe one of the 
pies was drunk, unleſs ſome unfair advantage was taken; 
ur a reaſonable agreement to ſettle family diſputes, becauſe pa- 
nal authority interpoſed. Cory v. Cory, T. 1747. 1 Vezey 19.] 


0, if an agreement is not made between proper parties: as an 
Ferment with cgffuy que truſt of the ſurplus, without the truſtees. 
05. Ch, 175. 


351 


(2 C. 11.) 
Or, dif. 

ch irged af. 
terwards. 


(2 C. 12.) 
Or,obtained 
inditectly. 


( C. 13.) 
Or, made 
withou: 
proper pare 


If ties. 
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If the huſband of an executrix makes an agreement for ij 2 
ſignment of an annuity to creditors, but before aſgnment by 
executrix dies, the agreement ſhall not be deereed. 2 Ca, ( 1» 

So an agreement by three truſtees only, where four are . 
truſted, ſhall not be decreed. R. 2 Ca. Ch. 202. * 


(2 © x4.) Or, if the remedy upon the agreement is not reciprocal. ) 
Or not, Ca. Ch. 209. : 
mutual, So, if a bond is given, with a penalty, for the making of a fa. 

tlement of an eſtate to ſuch and ſuch uſes, a ſpecific performance 
hall not be decreed; for he has relied upon the penalty, Þ 
Ci. Ch. 188. i 


(2 C. rs.) If an agreement is, upon — of leſſer ſums at future days, 
So failure to deliver up all ſecurities ; if payment is not preciſely made x 
on 04%! the days limited there ſhall not be a decree for performance. J. 
other. Ca. Ch. 110. K. 1 Ver. 210. Ch. R. 23. 

[But articles for the purchaſe of an eſtate ſhall be performed, 
tho? the vendor did not produce his title deeds, and tender a con- 
veyance within the time limited by the articles. Gib/n v. Pater. 
fon, H. 1737. 1 Athyns 12.] 

If a deviſe is, that A. paying the arrears of an annuity, in three 
years, ſhall have an abatement of 100 J. and all intereſt: if le 
does not pay the arrears, within three years, he ſhall not have the 
abatement. Ca. Ch. 52. 

If an agreement is for the ſale of a ſhip, land, Cc. and poſ- 
ſeſſion delivered, and a bond given for the money; if the vendor 
afterwards refuſes a conveyance, upon demand, the vendee ſhall 
have his bond delivered up. 2 Ca. Ch. 5. Vide poſt, (4 D. 18.) 

If an agreement is by articles for the aſſignment of a term, and 
afterwards, upon a debate concerning the accruing rent, counſel 
propoſe to procure another purchaſer within 14 days, and he 
makes an aſſignment to B. on the laſt day of the 14 ; there ſhall 
not be a decree againſt B. for an aſſignment to A. purſuant to the 
agreement, tho' B. had notice. R. Ca. Ch. 122. 

[If an agreement is made for purchaſe of timber, and that a- 
ticles ſhall be drawn with uſual covenants, and the ſeller refuſes to 
inſert ſuch covenants (as to indemnify the purchaſer againſt a 
ſtranger, on whoſe land the trees and hedge-rows would pro- 
bably fall) it ſhall not be ſent to a maſter to ſee proper covenants 
in the caſe of land) but the agreement ſhall not be decrec%. 


Buxton v. Lifter, T. 9746. 3 Athyns 383.] 
(2 C. 16.) Specific Performance in the Diſcretion of the Court, 


And in all caſes, it ſhall be in the diſcretion of the court 
whether performance in ſpecie ſhall be decreed or not. D. Ca. 


Ch. 42. | 5 
And thereſore, where an agreement is ſuſpicious, the court 


will not decree ir, nor direct that it ſhall be ſurrendered, or can 
celled. 2 Ver. 632. | 


CHANCER Y. 


FIF an agreement is not certain, fair, and juft, in all parts, this 
court will not decree ſpecific performance. Buxton v. Lifter, 
7. 1746. 3 Athyns 383.] 

[If articles for purchaſe of an eſtate” are obtained ſuſpiciouſly 
(25 of a man whoſe ſpeech is loſt, and underſtanding impaired by 
the palſy) tho the court will not ſet them aſide, yet it will not 
id in carrying them into execution; if the vendee will give them 
up, he ſhall be allowed for laſting improvements, but not if he 

2 at 7 and fails. Savage v. Taylor, H. 10 G. 2. 
CT. T. 234. | 

The 5 will not decree a partial performance of articles; if 
any part is very unreaſonable they diſmiſs the bill: but in caſe of 
miſtake or fraud, they go on other ground, ſtriking out the miſ- 
take, or ſetting aſide the fraud, and ſo relieving againſt the ſettle- 
ment itſelf. Gering v. Naſh, M. 1744. 3 Atkyns 180. ] 

[If a bill is brought for ſpecific performance, if the act is im- 
pollible, the court gives no relief, but leaves the party to his re- 
medy at law. Green v. Smith, M. 1738. 1 Athyns 572. 

lin general, this court will not entertain a bill for a ſpecific 

formance of articles for chattels not affecting the realty, or 
tor merchandiſe 3 but where the agreement is not final, but to be 
made complete by ſubſequent acts, a bill to carry it into execution 
will be allowed. Buxton v. Lifter, T. 1746. 3 Athyns 383.] 

If an uncle articles with his nephew A. for ſale of a copyhold, 
for an inadequate conſideration, and A. agrees with C. for ſale of 
it for an inadequate conſideration, and uncle ſurrenders to A. and 
his wife, and the heirs of their bodies, and remainder to A. in 
fee, the court will not decree ſpecific performance. Underwcod 
1. Hithcox, T. 1749. 1 Vezey 279.] 

[lf A. undertakes to make out the title of . to an eſtate, and is 
to have part of the lands, tho the agreement is artfully drawn by 
way of wager of a ſum of money, and the land made only a ſe- 
curity for it, yet the court will not decree a ſpecific performance. 
Prvel v. Knowler, M. 1741. 2 Athyns 224. ] 

{But if B. afterwards by will directs the agreement to be car- 

into execution, the court will decree the ſhare to A. from 
3 1 co 3 was quieted by injunction, without ar- 

of rent. Bid. 

[lf there is an agreement to pay a compounded ſum at a day cer- 
tan, and it is not paid, the court will not relieve, but the whol 
lebt ſhall be paid. Leigh v. Barry, M. 1747. 3 Atkyns A 

Specific performance may be decreed againſt one become a lu- 
natick ſince the agreement, if the legal eſtate is in truſtees. Owen 
i. Davies, H. 1747. 1 Vezey 82.] 

— [Performance ſhall be decreed tho the time is lapſed, eſpecially 
i the non-performance has not ariſen by default of the party ſeck- 
ng relief. Penn v. Ld. Baltimore, P. 1750. 1 Vezey 444.] 
Performance may be decreed, tho? the court cannot inforce it 
in rem, but only in perſonam. Ibid.] 

IA. and B. execute articles for purchaſe of an eſtate, with 
_ that if either ſide break the agreement he ſhall pay 1004. 

01. IL A a and 
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and B. being offered two years purchaſe by another, accepts it z 
the court will decree a ſpecific performance. Howard v. Hepkin, 
T. 1742. 2 Atkyns 371.) 

[The rule is different as againſt purchaſers, and between re. 
lations, in which laſt the court conſiders whether it will be at- 
tended with hardſhips or not, or whether a ſuperior or inferior 
equity ariſes on the part of the perſon applying for a ſpecific per- 
formance. Goring v. Naſh, M. 1744. 3 Atkyns 180.] 

[The court will decree ſpecific performance of marriage articles 
even as to collaterals. Thid.] 

If on marriage of a daughter intitled to 500 J. on her father's 
death, and to real eſtate from her mother, it is decreed the fa 
ther ſhall give her the 500/. in preſent, and the real eſtate be 
ſettled to her and her iſſue, then to her ſiſter and iſſue, then to 
the father and his heirs ; the right heir of the father ſhall have à 
ſpecific * Stephens v. Trueman, H. 1747. 1 N. 
zey 73+] 

On a covenant to build, the leſſors are intitled to come into 
this court for a ſpecific performance; but not on a covenant to 
repair. City of London v. Naſh, P. 1747. 3 Alynt 512, 
1 YVezey, hoy | 

[On a covenant to rebuild, rebuilding ſome houſes, and re- 
pairing others, or pulling down fore and back front and rebuild- 
ing, is not a performance of the covenant, for the whole muſt be 
rebuilt. Tbid.)] 

(If the leſſor has ſeen the repairs going on for ſome time, 
without making an objection to it, he comes too late afterward: 
for ſpecific performance, and the court will only give relief by an 
iſſue to try the damages. bid. 

If there is a contract for S -Sea Stock, and the defendant by 
his anſwer offers to pay the difference, the court will not decree 
a ſpecific performance. Cont. per Maſter of the Rolls, but acc. per 
Parker upon an Appeal, 1 P. W. 570. 

[On a contract for a ſtock, with a depoſit forfeitable on non- 
performance, no more than the depoſit ſhall be recovered. Heu- 
ron v. Jordan, 1733. Bunb. 132.) 

But if he demurs, or plead the ſtatute of frauds, that it was 


above 10 1. it will be over- ruled. 2 P. V. 305. 


So, if there is an agreement for a copyhold with tenant for 

life, and part of the money is paid, but before the reſidue is paid, 
the tenant for life dies, his executor ſhall return the money re- 
ceived, altho* delay of the performance was by the default of the 
plaintiff, R. 1 Ver. 472. 
If there is an agreement for a purchaſe, and part of the money 
is paid, and then an order by conſent is made, that the reſidue ot 
money ſhall be paid on ſuch a day, or that the money paid ſhall 
be loſt, and the articles cancelled ; if the money is not paid at the 
day, the court will enlarge the time; for che order was only for 
ſecurity of the payment, 2 . W. 66. 


20. 
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{a C. 17.) In what Manner an Agreement ſhall be decreed to be 


executed. 


An agreement ſhall be decreed according to equitable conſtruc- 
tion, in purſuance of the intent of the parties, and not according 
to the words: as, if by marriage articles, the father covenants, 
upon payment of the portion to him, upon the marriage of his 
ſon, that he will ſettle a jointure upon the wife and her iſſue, 
and the wife dies without iſſue ; the father, having the portion, 
ought to make a proportionable ſettlement on his fon, Seb. 
Ver. 199. 

*In caſe of a bill for ſpecific performance againſt the vendor, 
the vendee or his heir being in poſſeſſion (the agreement having 
been made by the tenant for life with the reverſioner,) and an ac- 
count of the purchaſer's perſonal eſtate becoming neceſſary, an 
early day ſhall be appointed for the payment of the purchaſe 
money, and on failure the bill, guead hoc, to be diſmiſſed. 
i Brown Ch. Rep. 396.* 

[If a rector agrees with a pariſhioner for a certain ſum, payable 
yearly at Michaelmas, and dies before it; his executor ſhall have 
a proportion of the ſum to the time of his death. Anon. M. 1730. 
Bunb. 294.] 

If aman by articles previous to his marriage, agrees toſettlelands 
in S. to himſelf and wife for life, and the life of ſurvivor, remainder 
to the heirs of their two bodies begotten, with remainders over, 
and afterwards makes a ſettlement of theſe lands in the ſans words, 
and has iſſue a ſon and two daughters, and on the ſon's marriage 
ſettles other lands on him in the uſual manner, and a{ter the ſon's 
death levies a fine of the lands in S. to the uſe of himſelf in fee, 
and afterwards deviſes theſe lands to his daughters, and all his 
other lands to truſtees for his ſon's ſon for life, with uſual re- 
mainders; the grandſon is not bound by the deed, which tho” in 
the fame words is of different import to the articles; but he muſt 
make his election, and if he chufes the lands which ought to have 
been ſettled, his aunts, (the daughters) ſhall be repriſed out of the 
lands deviſed to him. Streatfield v. Streatfield, H. 9 G. 2. 
C. T. T. 176. 

[If by ſettlement before marriage ſecurities are aſſigned to a 
truſtee, to be laid out in purchaſe of frechold to be ſettled to the 
firſt ſon in tail male, remainder to ſecond and other ſons, re- 
mainder to daughters in tail, and the father and mother die before 
the money is inveſted in frechold, leaving ſeveral ſons and 
daughters; the court will order the money to be laid out in land, 
and ſettled accordingly, in order to give the remainder-men their 
chance, unleſs they conſent in court, and then it will order the 
money to be paid to the eldeſt fon. C/let v. Collet, P. 1749. 
1 Atkyns 11.] 

If a man under articles to purchaſe and ſettle, purchaſes but 
does not ſettle, they ſhall be decreed to be ſettled accordingly to 
make good the articles; if freehold, not if copyhold, JW hors 
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[If A. in marriage articles recites he is to be entitled to all B. 
his wife's perſonal eſtate; therefore, for further proviſion, co- 
venants, that for any ſum to come to her afterwards, he will 
make further ſettlement in proportion of 100 J. for 1000 J. and 


if no iſſue, then B. to be paid back half ſuch ſums as A. ſhould 


receive or become intitled to in her right; and they bring a bil 
for her ſhare of her grandfather's eſtate, obtain a decree, and 4, 
is offered 400 J. by the perſon in whoſe hands it is, but refuſes 
to accept it, and does not act under the decree, and dies without 


iſſue; B. is intitled to 40 J. per annum, and half of the 400 /, 
Prime v. Stebbing, T. 1752. 2 Vezey 40g.] 


If there be an agreement for a leaſe of lands in the county of 
N. where the leflor uſually repairs, at 3o /. per ann. without ſay- 
ing, who ſhall repair, if it appears that the land is of greater va- 
lue, it ſhall be decreed, that the leſſee ſhall take a leate, and do 
the repairs, and pay 30 J. per ann. without deduCtion, except for 


taxes by parhament. R. 2 Fer. 231. 


[If on application to the court of aldermen for licence for A. to 
marry a city orphan, they require him to take up his freedom, 
and the marriage takes effect, but he dics without taking up his 
freedom; the court will direct his eſtate to be diſtributed accord- 
ing to the cuſtom, altho' there was another compleat agreement 
between A. and his father, and the orphan and her relations, 
previous to the marriage, in which the freedom is not mentioned, 
Frederick v. Frederick, T. 7 G. Str. 45 5. J 

[If A. tenant for life lets a building- leaſe to B. for 61 years, by 
virtue of an act of parliament, with liberty to B. to quit after 29 
years, on notice; but the covenants uſual in building-leaſes are 
not inſerted, and B. is expreſsly exempted from rebuilding in 
caſe of fire; B. aſſigns to C. who builds, and pays rent to A. tl! 
he dies, and then to D. his ſon and firſt remainder man in tail, 


who accepts it during fix years, and then cjects for want of the 


uſual covenants : this court will order new leafe with the uſual 
covenants, and decree. quiet poſſeſſion to C. Stiles v. Confer, 
H. 1748. 3 Atkyns 692.] 
Contracts for merchandiſe are to be conſtrued according to 
the uſage of trade. Baker v. Paine, P. 1750. 1 Vezey 456.) 
So, if by marriage articles, it is covenanted that A. will ſetile 


an eſtate, and by the ſettlement ſhall covenant, that it is free 


from incumbrances; if a known incumbrance is upon the eſtate, 


equity will not inforce a diſcharge of it, or a collateral ſecurity to 


be given againſt it, before the parties are thereby actually pre- 
judiced; for by the deed the parties ſeemed to be content with 
their covenant. Hg. R. 6. 

So, if the covenant is, that the party ſhall covenant that B. 


ſhall enjoy free from incumbrance. Eg. R. 8. 


Otherwiſe if the incumbrance was concealed from the parties, 


and afterwards diſcovered ; for that is a fraud, Eg. R. 7. 


80, where an agreement was made for the purchaſe of marſh 


land for 100 J. the annual value being repreſented to be 9o /. and 


no notice was taken of a neceſſary repair of a wall to protect the 


eſtate from the Thames, which would be an expence of 50 /. fer 
N n, 


— - ew ms 
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annum, the concealment of this circumſtance will prevent a de- 
cree for a ſpecific performance. 1 Brown Ch. Rep. 440.“ 
[Houſes purchaſed in London are not a ſatisfaction of a cove- 
nant in marriage articles; tho* farm-houſes, c. which go alon 
with the eſtate, may. Pennel v. Hallet, P. 1751. 2 Vezey 276. 
If A. covenants that 100 J. South-Sea annuities, and a note 
from C. ſhall be paid to B. if he ſurvives, and A. aliens part of 
theſe ſums, he ſhall give ſecurity that the ſums ſhall be forth- 
coming. Flight v. Cet, T. 175 5. 2 Vezey 619. ] 
[If an agreement to let plaintiff into a trade is decreed to be 
formed, the court will not decree an account of the profits 
from the time he ought to have been let in, though he might have 


had damages for it at law. Anon, T. 1755. 2 Vezey.] 


[Articles of agreement may be rectiſied by the minutes.. Baker 
*. Paine, P. 1750. 1 Pezey 456.] ; 


(2 D.) Alimony. 
(2 D. 1.) When it ſhall be decreed. 


HANCERY will compel the huſband to give alimony to his 
wife. 1 Ch. R. 44, 164. Dub. Eq. R. 1. Adm. cont. Eg. 
R. 153. 

Such decrees were introduced in the time of the rebellion, and 
confirmed by the ſtat. 12 Car. 2. 12. / 1. for confirmation of 
judicial proceedings. R. 1 Ch. R. 187, 224. 2 Sho. 282. 

If the wife is ſeparated by the cruelty of the huſband, and af- 
terwards 6000 J. part of her portion, is prayed to be veſted in 
lands, to be ſettled purſuant to articles, upon the huſband for 
life, Cc. the court will direct, that they ſhall be ſettled for the 
ſeparate uſe of the wife, until cohabitation. R. 2 Fr. 493. 

[If A. marries B. with a good fortune, and previouſly draws 
and gives her a bond to ſecure 1700 J. if the ſurvives; B. be- 
haves indecently, A. uſes her cruelly, B. leaves him, A. breaks 
open her cabinet and takes the bond, B. brings bill for ſeparate 
maintenance, A. after anſwer leaves the kingdom; the court will 
order what remains of the wife's fortune to be placed out in a 
truſtee's name, the intereſt to be paid during the joint lives to the 
wife for her maintenance, till A. returns and maintains her, and 
17001, to be ſecured for her if ſhe ſurvives. Watkyns v. Wal- 


Hue, M. 1740. 2 Athyns g6.] 
So, an additional portion, which accrues to the wife after ſe- 


paration. R. 2 Ver. 671. 
So, the intereſt of a bond for part of the portion where the 


huſband is extravagant. R. 2 Hr. 752. 
90, if the huſband has a truſt-eſtate which remains under the 
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direction of chancery, the court will decree alimony to the wife, 


after a divorce propter ſevitiam. R. 4 An. Eg. R. 1. 
„if there is an agreement for a ſeparare maintenance, chan- 


cery will decree the performance. R. g. R. 152. 
A a 3 [On 
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[On a bill to eſtabliſh an agreement for ſeparate maintenance 
when the wife has ſworn the peace, and the huſband by his . 
ſwer ſays he is deſirous of cohabiting, the court will on motion 
order him to pay a groſs ſum for the time they have been ſeparate 
till the anſwer came in; and this, abſtracted from the decree that 
may be made. Head v. Head, H. 1745. 3 Atkyns 295.] 

[If the huſband ſays, by letter to the wife's father, “I will al. 
cc low ſo much while we continue ſeparate,” and the huſband, 
under pretence of inſanity, has endeavoured to ſhut her up in a 
madhouſe, and ſhe has thereupon obtained a /uppticavit, and the 
hutband {till ſays he thinks her mad, and, if the returns, ſhall 
treat her as ſuch, but ſtil! offers to receive her; the court will 
order the arrears to be paid; if ſhe returns in a month, the main- 
tenance to ccaſe; if ſhe returns, and he does not receive and 
treat her as a wite, the maintenance to continue, Head v. Head, 
T. 1747. 3 fthyns 547. 1 Vezey 17.] 

So an agreement for pin money ſhall be decreed to be per. 
formed, | 

Ard if the huſband dies, the pin-money being in arrear for a 
year and three quarters, the arrears ſhall be decreed to the wife, 
R. Eq. Abr. 140. Vide Eq. Abr. 66. 


(2 D. 2.) When not. 


But alimony ſhall not be decreed, except where there is a ſe- 
paration. Ca. Ch. 251. Mo, 874. | 

And if alimony is decreed, it may be ſuſpended, if the huf. 
band by a new bill offers cohabitation. Ca. Ch. 251. Eg. 


4 pet of Ca. 6. Eg. Abr. 67. 


But ſuch offer ſhall not diſcharge the arrears of the alimony. 
R. Ca. Ch. 25 1. 

So, if the huſband by his anſwer offers cohabitation, the wiſe 
ſhall not be aided in a ſettlement for alimony, beyond what the 
law will aid her. 1 Ver. 53. 

Yet, it by practice the tenants ſurrender to avoid a remedy by 
law, the court will give relief, ſo far as to put her in fatu que, 
Sc. I Ver. 53, 

So, if there is an agreement that the huſband and wife ſhall ſe- 
parate, and the huſband gives ſecurity to repay the portion to the 
father of his wife, being diſcharged from the maintenance, and 
debts of his wife, and their children, the huſband ſhall not be 
relieved againſt that ſecurity, upon an offer of cohabitation and 
payment of the maintenance 'till that time. R. 2 Ver. 386. 

The court cannot make a decree eſtabliſhing a perpetual ſe- 
paration between huſband and wife, or to compel him to pay her 
a ſeparate maintenance, unleſs upon an agreement between them, 
and then unwillingly. Head v. Head, T. 1747. 3 Athyns 547. 


1 Vexey 17. 


In cafe of elopement and aduſtery, the court will not grant I 
parate maintenance; but the proof muſt be full, MWathyns ve 
Wat!yns, M. 1740. 2 Atkyrs 96.] 

» [De- 
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Depoſitions to prove criminal converſation cannot be read, un- 
leſs it is charged in the anſwer; but it is not neceſſary it ſhould 


be in groſs terms. bid. 
(2 D. 3.) When in the Eccleſiaſtical Court. 


The eccleſiaſtical court is the more proper court to decree ali- 
mony. Litt. 78. 

And therefore, where an application was made for it to the 
judges of aſſiſe, they recommended it to the biſhop. Litt. 78. 

And if the biſhop orders alimony, which is confirmed by the 
court of the marches in Wales, the confirmation is void. Semb, 


Lit. 79. 
(2 E.) Appoztionment. 


17 rent be reſerved upon a leaſe, it may be apportioned in What ſhall 

equity, when it ſhall not by /aw : as, if common is recevered 3 
out of part of the land demiſed, tho? the land itfelf is not — 
evicted, yet the rent ſhall be apportioned, if after the recovery lav, vide 
the 8 is too great. Semb. Ca. Ch. 31. Vide peſl, D 
4 N. 5. 

b So, f a parſon, incumbent of a rectory, and the grantee of 

the next avoidance, join in a leaſe of tithes, the rent to be paid 

at Kafter and Martinmas, and the parſon dies before Martinmas, 

the leſſee having collected the greateſt part of the tithes, equity 

will apportion how much rent ſhall be paid to the executor of the 

parſon, and how much to the grantee. Semb. 2 Yer, 204. 

If monies are ſecured by mortgage to be veſted in land for him 
and his heirs, and the intereſt, payable at Lady-Day and Michael- 
mas, to be paid to the perſon intitled to the land; if the mort- 
gagee dies before Michaelmas, though the rent due at Michaclinas 
would have been all paid to the heir, the intereſt ſhall be appor- 
tioned between him and the executor. 2 P. V. 176. 

But if money ſettled to be laid out in land, and till then to be 
veited in South Sea annuities, the profits to go as the rent of the 
land would, and the perſon who would be tenant for life dies in the 
middle of a quarter; there ſhall be no apportionment of the di- 
vidend, Wilfen v. Harman, T. 1755. 2 Vezey 672.] 

*Becauſe by act of parliament the dividends on theſe an- 
nuities are made payable on certain days.“ 

If a portion is bequeathed to a daughter at the age of 18, or 
marriage, and a maintenance of 80 J. per aun. in the interim, by 
half-yearly payments at Lady-Day and Michaelmas, and ſhe ar- 
rives at the age of 18 on the 16th of Argy/t; her maintenance 
thall be apportioned and paid up to the 16th of Auguſt, KR. 

2 P. V. 5o1. | 

But if a man ſettles a rent-charge for the jointure of his wife, 
and afterwards deviſes part of the land to her, without ſaying, 
that it ſhall be in lieu of any part of the rent; the rent ſhall nut 
be apportioned, R. 1 Vr. 347. 
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Tf a man deviſes to A. in tail, remainder to B. and if the eſtate 
comes to B. he ſhall pay 100 J. to his daughters; if A, ſuffers a 
recovery of a moiety, and then dies without iſſue, whereby the 
other moiety comes to B. he ſhall pay the whole 1000 J. and it 
ſhall not be apportioned; for the daughters claim paramount to 
A, who ſuffered the recovery. 2 Ver. 360, 

If there be tenant in tail in pofſeſhon, and tenant in tail in 
remainder, and tenant in tail die before the day when the rent 

becoincs due, rents paid to receivers, by. tenants by demiſe de- 
terminable on the deceaſe of tenant in tail without iſſue, ſhall be 
apportioned between the repreſentative and remainder man, 
2 Brown Ch. Rep. 659.* 
When there ſhall be an extinguiſhment. Yide peſt, (4 N. 6, 8, 9.) 


(2 F.) Appointment. 
(2 F. 1.) What ſuſficient to charge Land. 


A N Y ſignification of an intent, to make a charge upon land 
is ſuihcienc to ſubject the ſame land to other equitable 
| charges: as, if a man deviſes that his wife ſhall have land in B. 
to the value of the portions charged upon her jointure, if ſhe 
leaſes ; if ſhe refuſes, c. the portions ſhall be charged on the 
fand in B. K. 2 Vent. 363. | 
[Uf a wife has a power, in caſe ſhe ſurvives her huſband, and 
has no younger children, to diſpoſe of 4000 J. charged on real 
| eſtate, by writing executed before three witneſſes, and before 
| her ſecond marriage appoints, before two witneſſes only, 2000 /, 
to the uſe of her intended huſband 3 the court will ſupply this 
* defect, as it is for valuable conſideration, and only the execution 
of a truit, Sergiſen v. Sealcey, M. 1742. 2 Athyns 412. 
Hide 1 Brown Ch. Rep. 363. 
[But if the appointment is by will, before two witneſſes only, 
| as it is voluntary and without valuable conſideration, it is void, 
[ and the money ſinks into the real eſtate, Hid.] 
Where there is a power to appoint a real or perſonal eſtate, 
by deed or will, and the appointment is made by will not attcſted 
ſo as to pals real eſtate, yet the appointment ſhall be good as to 
the perſonalty. 1 Prown Ch. Nep. 147.“ 
[ | If a man ſettles land for the jointure of his wife, and agrees 
1 that ſhe ſhall have the land, "till his heir pays 100 J. to her exe- 
[ cutor, adminittrators, or aſſigns; if ſhe by will in the life-time 

of her huſband, gives the 100 J. to . it ſhall be a good ap- 

pointment. 1 Ver. 244, 5. 

If a man vpon his marriage ſettles land to the uſe of himſelf 

ö for life, and afterwards to his wife for life, remainder to the heirs 
q of his buy by his wife, remainder to his own right heirs; pro- 
| viſo, that if there is no iflue of their bodies, B. the feoſfee {hall 
| convey as the ſurvivor ſhall appoint z this operates as a proviſo to 
| revoke, and limit new vis; and B. ſhall convey as the wife ſur- 
0 ; viving appoints, tho" the huſband by his will had deviſed the land 
| to other utes. R. 2 / er. 376. > 


—— — — 
7 


ST eros ys 


- a> = * 
. 


+ S > © F & Þ 361 


4-4 — 064 Lands 


If there is a deviſe to truſtees to convey to an infant and his 
it, 2d and other ſons in tail, and if he dies without iflue, that 
B. ſhall have the eſtate for life, and afterwards A. ſholl have it to 
him and his heirs, but if A. dies before the eſtate devolves to him, 
it ſhall be conveyed to his heir, if A. deviſes it by his will it ſhall 
be a good appointment, and the deviſee ſhall have it. Per King, 
C. Temp. Geo. 2. 8. | 
I feme- covert, having power to receive profits of an eflate to 
her ſeparate uſe, brings bill jointly with her hutband for account, 
and ſubmits they ſhall be applied to pay his debts, and it is de- 
creed accordingly, it is a good appointment. Allen v. Papevorth, 


M. 1748. 1 Pezey 163.) 
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(2 F. 2.) What Appointment to the Perſon is ſufficient, 


8o, if a man bequeaths the goods of ſuch a houſe to A. for 
ſe, and afterwards to the heir of B. and by te me will in 
another part mentions the perion, who was the heir; the exe- 
cutor of ſuch heir, if he dies before A. ſhall take, and not he 
who was heir at his death. R. 1 Per. 35. 

If a term is aſſigned to A. for life, and afterwards to his iſſue, 
the term ſhall not all be in A. for by the appointment to the iſſue, 
all the iſſues take by purchaſe. 2 Ver. 24. | 

So if a term, upon marriage, is aſſigned in truſt for the huſ- 
band for 99 years, if he live ſo long, and afterwards to the heirs 
of the body of the huſband by his wife; the huſband doth not 
take the whole term, but it ſhall be an appointment to the iflues 
of the huſband and wife. R. 2 Yer. 23. 

80 if upon a marriage, a term is athgned to the huſhand for 
life, then to the wife for life, and afterwards to the heirs of the 
body of the wife by her huſband, the words heirs of the body of fe 
wife are an appointment to the iſſues of the marriage, who ſhall 
take, and the eſtate does not veſt in the wife. Cant. per lord 
chancellor Fefferies, but the decree wwas reverſed by the lords commiſſi- 
mers, and the reverſal affirmed in parliament. 2 Fer. 43, 196. K. . 
2 Ver. 362.—Otherwiſe if it had been to the heirs of the body of 
the huſband and wife. R. cont. per maſter of the rolls, but upzn 


appeal R. Ace. 2 Ver. 668. 
But a limitation of the truſt of a term for years to the heir of 


the termor, after a limitation to one not in gſe, does not amount 
to an appointment of the truſt to the heir; but it reverts to him 
who made the truſt. Ca. Ch. 8. | 

If a woman, before her marriage with A. covenants to ſtand 

ſeiſed, to the uſe of herſelf in tail, and afterwards to ſuch uſes 
as ſhe ſhall appoint, and for default of ſuch appointment, to B. F 
her couſin ; and by her will ſhe appoints the eſtate to A. and his | 
heirs; this being a void uſe in law, ſhall not be decreed, as 
an appointment in equity. R. 2 Yer. 8, But a qu. is there 
made, 

[If A. ſuffers a recovery, and declares it ſhall enure to the uſe 
of himſelf, his heirs and aſſigns, and to ſuch uſes, &c. as he by 
will ſhall appoint, and by will he appoints to the uſe of B. and C. 

this 
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this is good, and not a uſe upon a uſe ; for and ſhall he conftrueq 
or. Deobbins v. Bowman, M. 1746. 3 Athyns 408.] 


(2 F. 3.) When it ſhall he defeated, 


[If a father having power to appoint 3000 J. among his younger 
children, appoints 2900 J. to one, ſubjed to certain deviſes in his 
will; it is a void appointment, for he cannot annex a condition. 
Panolet v. Pawclet, T. 21 & 22 G. 2. 1 Will. 224.] 

If there is an appointment, it may be defeated by matter ex 
Poſt facto: As if truſtees have a power to diſtribute 4000 J. among? 
younger children, in ſuch proportion as A. ſhall appoint ; A. ap. 
points 2000 J. to the ſecond ſon, and afterwards the eſtate comes 
to him by the limitations of the ſettlement; tho? the appointment 
was good, When made, yet it is defeated by the deſcent of the 
eſtate; for the ſecond ſon had a defeaſible capacity, and took ſub 
viado, dig. as a younger child, but by the deſcent of the eſtate, he 
became eldeſt ſon, within the intent of the ſettlement. Per Lord 
Keeper Comper, H. 4 Ann. in Sir Thamas Dolman's Cafe, 2 Ver. 528. 
Vid. 1 Brown, Ch. Rep. 77.“ 

So if no appointment is made, the court will make an appoint. 
ment. 

And if diſtribution is to he made to the children of B. after the 
death of A. in ſuch manner as A. appoints, who dies without mak. 
ing any appointment, and ſome of the children of B. are dead 
leaving iſſue; the court will direct a diſtribution per ffir pes, and 
not per capita. 2 Fer. 50. 

FIf 2 man leaves 6004. to his wife, to he by her diſpoſed of 
among his three daughters, in ſuch proportion, and payable in 
ſuch manner, as ſhe thinks fit, and the gives 200 J. thereof 
to her daughter A. who is dead, it is void, even if 4. 
had 59 children. Maddiſo v. Andrew, M. 1747. 1 . 
zey 57. J. f 

der default of appointment of the whole or any part, ſuch 
unappointed part goes equally among thoſe alive at the mother's 
death. Ibid. }] 

[The diſcretionary power of a parent to appoint does not de- 
volve on the court for want of appointment. id.] 

Where a power is given to a man to make an appointment by 
will, and in default of ſuch appointment, that all the children ſhall 
take equally ſhare and thare alike, and he make an elvſory ap- 
pointment, it is as no appointment, and the children ſhall take 
equally. 1 Brown, Ch. Rep. 450.“ | | 

As where by marriage ſettlement, after other eſtates, remain- 
der was given to the uſe of all and every the child and children of 
the body of the huſband, on the body of the wife to be begotten, 
in fuch parts, ſhares, and properticns, and for ſuch eſtate and 
eſtates, not exceeding eftates in tail, as the huſband by deed or 
will ſhould appoint, and he, reciting this power, by will duly at- 
teſted, limited ze acre of the premiſſes to his eldeſt fon and z 
daughter for their lives, and the life of the ſurvivor, with re- 
mainder to ſuch perſon or perſons as ſhould be entitled to the ge- 
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fue of the ſaid premiſſes, and then limited the reduc to his ſe- 
cond ſon for life, remainder to truſtees, c. remainder to his firſt 
and other ſons in tail, with remainders over. This was held to 
be eluſory,—1ſt. Becauſe he had given but one acre to a ſon and 
a daughter between them; and 2dly. Becauſe he had extended 
the appointment to grand-children ; and that therefore the eſtate 
muſt go among all the children agreeably to the direction in de- 
fault of execution of the power. Id. ibid.“ 


(2 G.) Aſſets. 
(2 G. 1.) What ſhall be. 


HAT things ſhall be ſaid to be aſſets at law. Fide in 
Aſets. 

[An advowſon in fee in groſs is real ett by deſcent. 
Robinſon v. Tonge, H. 4 G. 2. Str. 879. 3 P. M. 398. 
9, If it is extendible. Weſ/ifaling v. Weſtfaling, H. 1746. 3 At- 

ns 460. 

? [A = BW ſet up for the benefit of a colliery by tenant for 
life is perſonal eſtate, and ſhall go to the executor : ſo a cyder-mill 
et in very deep into the ground. Lawton v. Lawton, M. 1743. 
3 Athyns 13.] 

[An office (as houſekeeper of the palace and houſe of lords) 
granted for years is liable to debts, and a fee, being an allowance 
by lord chamberlain's warrant, for particular purpoſes is part 
of the office, though a voluntary graut of the crown, and 
though it may be varied. Schellenger v. Blackerby, M. 1749. 
1 Vezey 347+] 

[If A. tenant for life, remainder to his ſons in tail, remainder 
to his nephew B. in tail, remainder over, lets in B. immediately, 
on his agreeing to permit A.'s appointee to receive the rents for as 
long time after A.'s death as he B. ſhall enjoy them during A.'s 
life; this is part of A.'s general aſſets, tho he has appointed to a 
daughter unprovided for, and B. ſhall ſuffer a recovery. Ld. 
Townſhend v. Windham, T. 1750. 2 Vezey 1.] 

If a man dies ſeiſed of an eſtate in land, to him and his heirs, 
lying in the foreign plantations, it ſhall be aſſets. R. 2 Vent. 358. 
2 Ga, Ch. 145. 

If an executor puts out money of the teſtator at intereſt, the. 
intereſt received ſhall be aſſets. Cont. for the executor was at 
= hazard of loſing the principal. 2 Ca. Ch. 35. R. Ac. 2 Ca. 

. 152. | 

If a man purchaſes land in another's name, in truſt for him 
and his heirs, it ſhall be aſſets in equity in the heir, R. cont. per 
3 Judges, tho' the truſt was decreed to the heir. Ct, Ch. 14.— 
R. cont. upon Demurrer, Ca. Ch. 128. Dub. 1 Ver. 173. 

But now by the /. 29 Car. 2, 3. A truſt in ſee- ſimple is made 
aſſets, yet ſo that the heir, by falte plea, confeſſion, or mbil dicit, 
Sc. ſhall not be liable to the debt out of his own eſtate. 

R. That 
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R. That it is aſſets in equity. 2 Ch. R. 145. 

If land is conveyed in fee in truſt for A. and his heirs, and a 
term for years is conveyed to A. in truſt to attend the inheritance 
this term ſhall be affets for the debts of 4. 2 Ca. Ch, 49, 152. 
Acc. If no truſt of the term is declared. 1 Ver. 188, 9. 340, 1. 


Eg. Abr. 241. 


So if the inheritance is conveyed to A. himſelf, and the term i; 
aſſigned to a ſtranger upon truſt to attend the inheritance, the 
term ſhall be aſſets for the debts of A. R. 2 Ch. 152. Cont, 
2 Ca. Ch. 49. Acc. 1 Ver. 1, 104. Semb. Ch. R. 64. Vide 720 
(4 W. 22.) 

If a man by covenant, c. binds his heir, and afterwards con. 
veys land to his heir in fee; it ſhall be aſſets in equity, R. 1 C5, 
R. 18. 

If a man deviſes lands to his executor, for the payment of debts, 
they are aſſets. 1 Ver. 64. Vide poſt, (3 A. 3, Sc.) They 
are equitable aſſets. 1 Brown 140. u. f. 

*So alſo, where teſtator directed that all his eſtates ſhould be 
ſold, and after payment of certain ſums, the remainder to be veſt- 
ed in his executors for the payment of debts. 1d. 135.* 

So on a deviſe to ſell for payment of debts, the reſidue to he 
part of the perfonal eſtate: this ſhall be equitable aſets. 
2 Brown 94.* 

[If an executor is alſo made truſtee in a deviſe for payment of 
debts, the aſſets ſhall be equitable, and the creditors paid pars 
paſſu. Lewin v. Okely, T. 1740. 2 Allyns 50.] 

If tenant in tail levies a fine and makes a mortgage for 1000 /. 
and afterwards deviſes his lands in the fame county for payment 
of debts; a term in truft to attend the inheritance, ſhall be aflets, 
if the fine does not declare the uſes after the mortgage paid, to he 
to the former uſes. 1 Ver. 100. 5 

If a copyhold is ſurrendred to the uſe of a man's will, and he 
deviſes it to his executrix for life, paying his debts, and that ſhe 
{hall pay 50 J. to his heir; the whole ſhall be aſſets for payment 
of debts, and the executrix may fell to ſuch intent. R. 1 C. 
R. 203. 

[If 8 copyholder in tail accepts a grant from the lord, 
of the freehold and fee-fimple, the intail is extinct, and the 
eſtate is aſſets by deſcent. Dun v. Green, T. 1724. 3 P. 

If 2 term for raiſing a portion for A. is merged by the deſcent 
of the inheritance, it ſhall be revived for the benefit of creditors. 
R. 2 Ver. 91, 208. 

If there is a mortgage in fee, and the equity of redemption de- 
ſcends to the heir, it ſhall be aſſets in equity. Dub. Ca. Ch. 148. 
1 Ver. 410, 411. R. 2 Ver. 5 5. 61, 2. | 

[If one poſſeſſed of a term for years, mortgages it, and dies, 
leaving bond and ſimple contract debts ; the equity of redemption 
is equitable aſſets, and liable to all the debts equally. Caſe of Sir 


Charles Cox's creditors, M. 1734. 3 P. M. 341.] 1 
[ ut 
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But where a bond is given to B. in truſt for A. or if a term of 
years be taken in the name of B. in truſt for A. it ſhall be paid in 
A courſe of adminiſtration, 1bid,] | 

[If a ſimple contract creditor obtains a decree that he and the 
relt of the creditors ſhould come in before the maſter, and be paid 
all their debts; a bond creditor coming on the foot of the decree 
{hall be paid only pro rata with the ſimple contract creditors. 1:.] 

[And ſemb. per Felyli, M. N. if bond creditor having notice of 
ſuch decree and advertiſement in gazette, ſhall he by, and after- 
wards bring action againſt executor z tho' executor could not de- 
fend himſelf at law, yet equity would aſſiſt him, and compel the 
bond creditor to accept in proportion with ſimple contract credi- 
tors. Did. Sed quære.] 

[If A. by articles on his ſon B. 's marriage covenants in three years 
to pay 12,000 J. to be ſettled to B. for life, to his wife for life, to 
ſons in tail male, to daughters in tail general; provided, if no 
child but one daughter, and B,'s heirs ſhould in three months 
after his death pay 4000 J. to truſtees, then the uſes limited to the 
daughter and her heirs in the 12,000 J. to ceaſe, and to be to B. 
his heirs and aſſigns : B. dies, leaving only one daughter, and de- 
viſes the 12,000 J. ſubject to the truſts to A. and makes him ex- 
ecutor, and he does not pay the 4000 J. in three months; yet the 
reverſionary intereſt of B. in the 12000 J. and the right of redeem- 
ing it by the payment of 4000 J. ſhall be real aſſets, and liable to 
the payment of a judgment creditor, Vredrict v. Aynſcumbe, 
M. 1739. 1 Atkyns 392.] 

If a man articles for the purchaſe of land, the money ſhall be 
decreed for the purchaſe for the benefit of the heir. R. 1 Sal. 154. 

But if there is a deficiency of perſonal aſſets for payment of 
debts upon ſimple contract, &c. the money ſhall be aſſets in the 
hands of the executor for that purpole. Semb. 1 Sal. 154. 

An eſtate made ſubject by will to a term for payment of debts, 
muſt firſt be applied before creditors can come on the eſtate 
deſcend to the heir at law. Poss v. Corbet, T. 1747. 3 Attyns 556.] 

[Aſſets deſcendible on the heir at law, muſt be applied before 
lands ſpecifically deviſed. Vid. Chaplin v. Chaplin, T. 1735. 
3P.W. 305. ] a 

[A man cannot poſſibly raiſe a fee-ſimple to his own 

right heirs, by the name of heirs, as a purchaſe, ſo as to prevent 
the reverſion being aſſets. Godolphin v. Abington, M. 1740. 2 At- 
kyns 57. 
"Tit adminiſtrator de honig non finding the outgoings of a college 
leaſe to exceed the profits, neglects to renew, and tuiters the heir 
at law of teſtator (whoſe lands lie intermixed with the leaſehold} 
to renew, ſuch heir will be liable to pay the debts if the reft 
of the perſonal eſtate falls ſhort. Semb. for the leſſee in a new 
leaſe, taking in the right of the old, muſt take it, ſubject to all 
the equity to which the original leſſee was liable. Edwards v, 
Lewis, T. 1747. 3 Athyns 538.] 

[If A. gives ſeveral legacies, and makes B. executor and reſi- 
duary legatee, and he receives all the aſſets, and with the money 
buys land, and alſo the cquity of redemption of an eſtate on which 

| teſtator 
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teſtator had a mortgage, and dies, the lands and the equity of re. 
demption ſo purchaſed ſhall be aſſets, and liable to the legatees of 
A. Ryall v. Ryall, H. 1739. 1 Athyns 59.) 

So if a mortgage be to A, and his heirs, for the life of B. upon 
condition, that if B. pays 100 J. it ſhall be void; this eſtate pur 
auter vie would have been aflets for the executor of A. before the 
A. 29 Car. 2. 3. 1 Ch. R. 39. ä 

[An eſtate pur autre vie, though it is deviſed, is lia 
ble to ſpecialty debts; for the deviſe is void by the ſtatute of 
fraudulent deviſes. Wefffaling v. W:ftfaling, H. 1746. 3 A. 
æyns 460. | 

If an heir ſold the eſtate deſcended before any action com- 
menced, the money would have been aſſets in equity, before the 

29 Car. 2. Dub. 1 Ver. 282. 

So if the heir, for money, releaſe his equity of redemption, the 
money is ailets. 2 Ver. 62. 

If by marriage articles money is to be veſted in a purchaſe for 
the hutband and wife, and their children, afterwards to the heirs 
of the huſband ; after the death of the huſband and wife without 
iſſue, the money is aſſets, and goes to the executor, or refiduary 
legatee. R. 2 Ver. 295. | | 

If a huſband aſſigns an eſtate to which his wife was intitled as 
executrix, to truſtees to the uſe which he ſhall appoint, and af- 
terwards by his will deviſes it to his wife and children; 
it ſhall be aſſets in the firſt place for the payment of his 
debts, and the wife and children take only as legatees. R. 
2 Ver. 287. | 

If B. upon a purchaſe from A. gives a bond to pay 500/. 
as A. ſhait appoint, who by his will appoints the 500 /. 
to be paid to his relations; the 500 J. ſhall be aſſets for the 
creditors of A. for he had the diſpoſition of it. R. 2 Fer. 
319, 465. 

[If by articles before marriage of A. and B. it is agreed that 
300 J. ſhall remain charged on land till laid out in purchaſe of 
lands to bs ſettled to A. for life, to B. for life, and if no children, 
as B. ſhall direct, and B. directs it to A. to be employed in cha- 
ritable or other purpoſes, as he thinks fit, and A. diſpoſes of it 
by will to three poor clergymens' children, in purſuance of his 
wife's directions; yet it is aſſets, and liable to A. s debts. Hinten 
v. Teye, M. 1739. 1 Atkyns 465. 

So if A. by marriage ſettlement reſerves 3000 J. to be at 
his own diſpoſal, and by will gives it to his daughter. X. 
2 Ver » 465. 5 

[If a man having a power to charge his wife's eſtate with 
2000 J. by will gives 500 J. a-picce to his two ſiſters, yet the 
whole 2000 J. ſhall be liable to his debts. Bainton v. Ward, 
. 1741. 2 Athyns 172+] | 
[If a man has a power to diſpoſe of a reverſion in ſee, and 
makes no diſpoſition of it, yet it thall be aſſets to ſatisfy ſpecialty 
creditorss 1%;d,] | | 
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If A. on marriage ſettles his eſtate on himſelf for life, his 
wife for life, remainder to preſerve, &c. remainder to his firit 
and other ſons in tail male, remainder to himſelf in fee, and 
mere is iſſue a ſon, and 4. dies indebted by bond, and then the 
ſon dies without iſſue, having deviſed the eſtate to B. in fee; 
this reverſion in fee now come into poſſeſſion is aflets to pay 
the bond debts of 4. Kinaſton v. Clark, T. 1741. 2 At- 
unt 204.1] ; : : ; 

[If a man after marriage, yet in conſideration of a portion paid 
at the time, ſettles lands to himſelf for life, his wife for life, and 
his ſon in tail and afterwards makes à purchaſe jointly with his 
eldeſt ſon, and then another jointly with his youngeſt ſon, par- 
mg the whole purchaſc- money, and long after gives a judgment, 


and dies, leaving other land mortgaged, the mortgaged premitics | 


ſhall be fold, and the money applied, firſt to pay the mortgage, 
and then the judgment, and if not ſufficient, a motety of the twa 
joint purchates ſhall be ſold and applied to pay the judgment, 
and the ſurplus, if any, paid to the two ſons reſpectively, 
Stileman v. Aſhdown, M. 1742. 2 Atkyns 477. T. 1743. 2 A.- 
hyns Cos. 

[lt a man has power to charge a ſum on land by deed or will, 
and executes it by a voluntary deed, it is perſonal ailets, and his 
ſons in Jaw claiming under ſettlement before marriage are not in- 
titled to the benefit of it. Pack v. Bathurſt, T. 1745. 3 A. 
Au 269. 

[If a perſon has a general power to appoint to uſes, it is his ab- 
ſolute eſtate, and ſhall be ſubject to his debts. Troughton v. 
Troughton, H. 1747. 3 Alu 656.] 

If a term for years is bequcathed, and the executor aſlents 
to the bequeſt, yet this term ſhall be aflets in the hands of 
the legatee to fatisfy the debts of the teſtator. R. Cu, 
Ch. 257. 

Otherwiſe, if the legatee ſells it, ſor a valuable conſideration, 
it ſhall not be aſſets in the hands of the purchaſcr ; for he hath a 
good title in law, and thall not be prejudiced by a ſecret truſt for 
creditors. Ca. Ch. 257. 

[If A. mortgages his eſtate to B. who gives no money for it, 
but a bond, and A. dies, and makes B. his executor, the bond, 
tho extinguiſhed at law, ſhall be aſſets in equity. Fox v. Fax, 
A. 1737. 1 Athyns 463.] 


(If after a bidder for an eſtate under a decree is confirmed the 


deſt purchaſer, he is kept out of poſſeſſion ſome time by a mort- 
gagee, and in that time ſeveral lives fall in, whereby the value of 
the eſtate is greatly increaſed, the court will order a further ſum 
to be paid by the purchaſer. Davy v. Barber, MH. 1742. 2 At- 
tyns 489. 


(2 G. 2.) What not. 


But if an executor takes a new bond to himſelf for a 
debt of the teſtator, he ſhall not be compelled to pay the mo- 


ney, 
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ney, but only to aſugn the new ſecurity to the heir, R. Ci. 
Ch. 74- 

If an executor gives his recognizance to pay creditors, and 
houſes of London are burnt down by fire, by which the greateſt 
part of the ailets is loſt 3 there tha!l be no remedy upon the recog. 
nizance, above the value of the aſſets which remain. 2 Ver, 57 
Vide Eq. Ar. 85. | 

If a factor ſells tlie goods of his principal, and afterwards lass 
out the money in other goods; theſe ſhall not be aſſets for the 

ayment of the debts of the factor, 

So if a factor ſells goods for A. and dies before payment; 
nothing but the factorage ſhall be aſſets; for the money be- 
longs to A. for whom the factor was only a truſtee, K. 
2 Ver. 638. | ; 

So if a term is granted to B. who re- demiſcs it to H. at a pey- 
per corn rent during his life, and afterwards at 1500 J. per ann. 
during the life of his wife, for her jointure, and afterwards at a 
pepper corn during the reſidue of the term; the term ſhalt not be 
aſſets, being created for a ſpecial purpoſe, but for ſpecialtics, 
which charge the inheritance. R. 2 Ver. 58, 215. 

If A. having a church-leaſe, on renewal inſerts his brother 


B.'s name with his own, A. paying the fine and rents, and re- 


ceiving the profits, if it is proved by one witneſs that he intended 


B. ſhould have the ſurvivorſhip, it ſhall not be aſſets. Maddif 


v. Andrew, M. 1747. 1 Vezey 57.] 

But if A. makes a voluntary ſettlement, reſerving a power to 
charge it with 1000 J. and by his will leaves a legacy of 300“. to 
be paid by his executor, chargeable on all his real and perſonal 
reſtate,“ and the perſonal is infufficient, this ſhall be aflets tho 
A. doth not refer to the power. id.] 

If a term is agreed, upon a marriage, to be renewed, and al- 


ſigned to the ſame truſts, and A. renews, but does not aſſign the 


term; it thall not be aſſets for the debts of H. but is aſſignable to 
the truſts. R. 2 Yer. 289, 

If a reverſion deſcends to an heir as aſſets, after judgment 
againſt the heir, he ſhall not be compelled in equity to fell the te- 
verſion, till it comes into poſſeſſion. R. 2 Ver. 134. 

If A. ſells lands, and part of the purchaſe money is left in the 
hands of the purchaſer, which 4. afterwards appoints to be paid 
to B. and dies; this money is not aſſets in the hands of the exe- 
cutor of 4. 3 Ch. R. 3. 

[If A. binds himſelf and heirs in a bond, and mortgages land 
for more than the value, and the heir has 209 /. for joining in 
ſale of the premiſſes, the 200 J. is not aſſets. Dun v. Green, 


T. 1724. 3 P. V. g.] »For it was only given to buy off his 


obſtinacy, not as a price of his equity, which was wortk no- 


thing.“ 


If tenant for life, remainder to his eldeſt ſon in tail, remainder 
to himſelf in fee, deviſes the lands for payment of kis debts, and 
dies, and afterwards the eldeſt ſon levics a fine, by which the fee 


and tail are conſolidated ; the rents due in the life-time of the ſon, 
| are 


Nenn 


are not aſſets after his death, for the debts of the tenant for life, 
R. Eq. Ar. 140. 

If A. tenant in tail in remainder, in his father's life-time li- 
mits the lands on his marriage, and covenants after his father's 
death to ſuffer recovery to the ſame uſe s, With power to revoke 
and create new, which he afterwards does, and fuifers recov ery, 
declaring the uſes to truſtees for himſelf for life, to truſtees to 

reſerve, &r. to raiſe portions, and to his firſt and other ſons in 

tail-male, c. theſe lands were never aſſets of A. nor :re liable to 
debts by ſpecialty, .tho' they would to ſuch debts as »re ſpecific 
liens. Brown v. Durflan, H. 1747. 3 Atkyns 631.] 

[If tenant for life aſſigns rents and dividends for Ir years, in 
trult to pay a debt to A. by inſtalments, and if he dies before all 
the debt is paid, then the truſtee to apply the reſidue of the rents 
and dividends due at making the aſſigument, and fceruing due af. 
terward, towards fatisf: \Ktion for the reſidue of the debt. Theſe 
arrears are not aſſets, but 4 has a ſpc-iſic lien on them. La. 
Trenſbend v. Windham, T. 1750. 2 Ver Sey 1.] 

(lt part owners of a flup, ' A. bein Z one, enter into agreement 
impowering A. to contra for buildi big, Sc. a thip for them, 
with covenant to bear proyortional ſhares of expe nees, and A. dies 
inteſtate, his ſhare thall not go into his gener ul alc hy but the 
other part owners have n ſpecific lien thereon, for what they har 
paid or ſhall pay for building and equipping the ſhip. Dad: EU 
r. Hallet, T. $47 Vezey 497. * 

If A. lends B. 54201. on his note, he aſſuring him that his aunt 
had left him 4000 J. which chancery had decrecd him; but it ap- 
pears that this 4000 J. was directed to be laid out in land, and was 
ſo decreed, the repreſentative of H. is not obliged to pay it. Tie- 
lavny v. Broth, P. 1742. 2 Atkyns 307.] 

[Lands in Jreland are not liable, except banker's lands for cheir 
notes. Cox ve Bateman, T. 1750. 2 egen 19.] 


(2 G. 3.) Bill for Diſcovery of Aſſets. 


So if there be a hill againſt an executor or adrainiſtrator for diſ- 
covery of aſſets, it ought to charge, that aſſets or goods of the 
teſtator came to his hands. Re. upon Denurrer, Ca, Ch. 226. 
Fide poft, (3 Ln ) 

if an exccutor aihgns part of the perſonal eſtate " another, a 
creditor may purſue it againit the ailigace. 2 Ver. 76. 

So though one executor admits aſſets, there ſhall be an 
account againſt another, who does not admit them, 2 P. 
V. 145. 

Alm mon of aſſets, by executor, to one legatec, is an admiſ- 
fon to all. Cy v. Martyn, P. 1737. 2 Atkyns 2.] 

*Where an executor by his . er admits uſſets, the Plaintiſf 
may go to a hearing on bill and anſwer, and wilt be enti- 
ted to a perſonal decree againſt the defendant tor luis demand. 


I Brown 438,* 
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But if, inſtead of this, the plaintiff, by conſent of the defend. 
ant, obtain an order, that it ſhould be referred to a maſter, to 
take an account, and that a receiver ſhould be appointed, and in 
the mean time, by the delay in the cauſe, and other circumſtances 
the eſtate become deficient, the executor ſhall not be bound by his 
admiſſion of afſets. Id. 489.“ 

In ſuch a caſe, the legatees who are unpaid muſt abate in pro- 
portion, and the executors mult ſtand in the place of thoſe who 
have already been paid, and ſuſtain the loſs on ſuch an abatement, 
Id. Did.“ 

[On a bill for t of aſſets and ſatisfaction; if teſtator has 
given judgment for his daughter's portion, which he articled for 
before marriage, that judgment ſhall have preference. Id. 
Townſhend v. Windham, T. 1750. 2 Vezey 1.) 

{It teſtator has given judgment for the balance of an account 
ſtated between him and his ſon-in-law and executor, a few days 
before his death, the maſter ſhall enquire what debts, &:, and 
the judgment ſtand as a ſecurity for the balance, with preference, 
and executor may retain. id.] 


(2G. 4.) If the Aﬀets are exhauſted by a Debt upon Security, 


ſhall come in Aid. 


If a man is indebted to the king and others, and his perſonal 
aſſets do not ſuſhce for the whole, the debt to the king ſhall be 
charged upon the land whereby the perſonal afſets may remain 
for the other creditors. 1 Fer. 455. 

If there is a mortgage and debts upon ſpecialty, and the exe- 
cutor pays the mortgage out of the perſonal aſſets; the other cre- 
ditors ſhall have the advantage of the mortgage, for ſo much 
as was applied thereto out of the perſonal eſtate, X. 
2 Per. 273, 763. 

So creditors upon ſimple contract. R. 2 Fer. 763. R. Eg. 
Ca. 151,* 

If a man having a ſtatute or recognizance, takes all the per- 
ſonal aſſets, and does not reſort to the land, whereby the aſſets 
fail for creditors and legatees; the land ſhall be charged to that 
amount for the other creditors and the legatees; for the land 
was the principal ſecurity. 2 Ver. 182, 3. 477. 

So, if A. executes a judgment upon the perſonal aſſets only, 
and not upon the land, tho' both are charged. Semb. per Hutchins. 
2 Ver. 182, 3. 

So, if A. has a mortgage and a recognizance for performance 
of covenants, and executes the recoguizance upon the perſonal 
eſtate, whereby the younger children of the mortgagor become 
deſtitute of any proviſion. R. 2 Ver. zog. 

But if A. is ſurety for B. to C. and a term is aſſigned to A. for 
his ſecurity, and afterwards B. dies, and makes A. his executor, 
who pays C. out of the perſonal alicts; the other creditors ſha! 
not have the benefit of this term. N. 2 Ver. 36. i 


we ES „ „ 2 
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If A makes a ſettlement to the uſe of his wife for life, re- 
mainder to B. in tail, with a power of revocation; B. is the 
heir at law and ſells to C. the eſtate of C. is not liable to the cre- 
ditors of 4. 2 Ver. 44. | 

If A. makes a mortgage to B. and then ſettles his eſtate upon 
his ſon in tail, and afterwards mortgages to C. who knew not of 
the prior mortgage, and dies, and his adminiſtrator pays off the 
prior mortgage ; he ſhall not be allowed it, againſt C. R. 
2 Ver. 305 

If 4 — an expreſs deviſe of an eſtate in mortgage, to a 
younger ſon, and afterwards computes his perſonal eſtate to be 
5000 J. and gives legacies to his younger children to that 
amount, and directs that, if his perſonal eſtate falls ſhort, there 
ſhall be a deduction in proportion, and that the ſurplus thall go 
to them in the ſame proportion; the mortgage ſhall be paid out 
of the perſonal eſtate, tho* the other legatees are thereby obliged 
io abate. 2 Per. 477. 

[Aſſets ſhall not be marſhalled to ſupport a legacy, which is 
contrary to law, as if teſtator deviſes real eſtate to be ſold, and 
the money applied to charities, and directs debts and legacies 
to be paid out of perſonal, the court will not order them to be 
paid out of the real, and the perſonal to go to the charity. Meogg 
v. Hodges, M. 1750. 2 Vezey 52.] 

If A. agrees to purchaſe lands, and dies before he has paid 
the whole purchaſe money, and by his will, after leaving 800 /. 
to B, his ſiſter, gives the purchaſed lands, and all his perſonal 
eſtate to C. his executor, who commits devaſiavit and dies, and 
the lands deſcend to D. his fon, the vendor ſhall take ſatisfaction 
on the lands, that B. may be paid out of the perſonal aſſets. Pe/- 
lexfen v. Moore, H. 1745. 3 Atkyns 272.) 

[Simple contract creditors cannot ſtand in the place of every 
ſpecialty creditor to affect real aſſets, but only of ſuch as had re- 
medy againſt both real and perſonal aſſets of the debtor deceaſed. 
Lacam v. Mertins, M. 1749. 1 YVezey 312.] 

Therefore, if a woman in her huſband's life-time levies a fine 
of her eſtate, making it ſubject to 2000 J. his debt, and after his 
death borrows 400 J. more, and charges the eſtate with it; the 
imple contract creditors ſhall come on the real eſtate for the 
400 J. ſatisfied out of the perſonal, but not for the 2000 J. which 


was not the wife's debt. 16id.] 


(2 H.) Aſſignment; what ſhall be a good one. 


371 


N affignment ſhall be allowed in equity, which is not good at grad 


at law ; as, if an adminiſtrator of a conuſee athgn a ſtatute 
defore it is extended. 2 Vent. 362. 
80, a chgſe in action is allignable in equity, upon a conſidera- 
tion, by him who has the intereſt in it, and the aſſignee ſhall re- 
cover it in chancery. Ca. Ch. 169. 2 Per. 595. 2 f. V. 


(698.) 
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And the releaſe afterwards of the aſſignor does not diſcharge 
it, unleſs it was made upon a conſideration paid by the releaſce, 
without notice of the aſſignment. Ca. Ch. 169. 

So an adminiſtrator, who has alſo the intereſt in the ch, in 
ation, may aſſign it; as, a huſband, who takes adminiſtration 
to his wife, may aſſign the money due for the marriage portion 
of his wife. R. Ca. Ch. 169. 

4 [If A. and B. are two executors, reſiduary legatees, and A. 
for valuable conſideration aſſigns part of his reſduum to C. and 
afterwards , for valuable conſideration aſſigns his whole reſiduary 
ſhave to B. without notice, yet as it is but a choſe in action even to 
the executor, the firſt aſſignment muſt take place. Tourvill v. 
Naifh, T. 1734. 3 P. V. 307.) "+ 

If an executor aſſigns over a mortgage of his teſtator's to his 
own creditor in ſatisfaction of a debt due from him, it is a good 
alienation, and the daughters of teſtator's creditor under a ſettle. 
ment cannot follow it. Nugent v. Giffard, M. 1738. 1 A. 
Hus 463. | 

[If A. a banker having a mortgage dies, leaving a widow and 
five children, and appoints the widow, his eldeſt ſon J. and 
another perſon, executors, and deviſes to them all his real and 
perſonal eſtate, in truit to pay debts, and the reſidue to be 
equally divided between his children ; after payment there is a 
large reſidue ; the mortgage is left in a maſter's hands in a ſuit 

the children come of age; J. is appointed receiver of a great 
eſtate of B. the cath of which is kept at the ſhop ; he with the 
other two executors, no ways concerned in intereſt, afiign the 
mortgage to the maſter as a ſeeurity for his receiverſhip, reciting, 
that the money due was the money of F. and he dies indebted to 
the eſtate, the aſſignment ſhall not be ſet aſide, and the executors 
of B. ſhall have the benefit of it for what is due on the receiver- 
ſhip. Mead v. Orrery, T. 1745. 3 Atkyns 238.] 
[An aſſignment by an executor for a valuable conſideration is 
never ſet aſide but for fraud between the executor and aſſignec. 
Lid. | | 

So, a huſband, who. has it in right of his wife, tho' it be oniy 
a poſſibility or a contingency. 2 P. W. (608.) 

But an aſſignment of a cheſe in action by an adminiſtrator, who 
has not any intereſt in it, ſhall not be decreed. Seb. Ca. Ch. 169. 

[If A. inſures a houſe for ſeven years, and his term expires be- 
fore the inſurance, and aftewards the houſe is burnt, and Ven he 
aſſigns the policy to B. the landlord B. ſhall not recover againſt 
the inſurers. Sadlers Company ve Hand-in-Hand Fire-Office, 
P. 16 G. 2. Wil. 10.) | 

So a poſſibility may be aſſigned, or diſpoſed of in equity; as, 
the remainder of a truſt of a term for years may be transſerred to 
another. Cu. Ch. 8. 1 Ch. R. 29. Cint. 2 Fer. 563. Eg. 
Gu. 103. 1 P. W. 572, 6. Pide poſt, (4 W. 21.) = 
II a man deviſes lands to his two daughters and their heirs, if 
either marry without conſent, the to have only eſtate for life ; it 
either die unmarried, his ton A, er his heirs thall take it to by 
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and his heirs, paying 500 J. to the other daughter: A. in the life 
of both ſiſters conveys theſe lands, and all others to which he had 
any claim, Sc. to his ſecond ſon, and A. dies, and then one of 
the ſiſters unmarried ; this is a good aſſignment, tho' the word 
poſſibility is omitted; *for the word or ſhall be conſtrued ad, and 
then A. has a right to diſpoſe of the poſlibility *; and the 
eldeſt fon of 4. cannot have the lands on paying the 500 /. 
Wright v. Wright, H. 1749. 1 Vezey 40g. ] 

So, if land, c. is deviſed for payment of portions, Sc. and 
the ſurplus to the heir; he by will or deed may diſpoſe of the 
ſurplus. R. Ca. Ch. 211. 

So debts may be aſſigned by pars upon a conſideration. Dab. 
2 Ca. Ch. 7, 37. 

So an aſſignment of a ſeaman's wages before they are due, tho? 
a choſe in action, ſhall be good in equity; and there thall be a com- 
penſation for the money advanced for the aſſignment, before 
other debts of the allignor, KR. 2 Fer. 595 Semb, cont. 
2 Her. 391. 

But now, by /. 1 C. 2. ft. 2. c. 14. /. 7. every bargain, ſale, 
bill of ſale, contract and agreement whatever, of, for or con- 
cerning any pay, wages or allowance due or to grow due to any 
ſeaman or ſeamen in the ſervice of his majeſty, for ſuch ſervice is 
declared to be void and of no effect.“ 

So an aſſignment of a debt in Hallaud, between huſband and 
wife, ſhall be allowed here, becauſe it is good there. Ca. 
Ch. 232. 

85 if A. aſſigns goods and debts to B. and the adminiſtrator of 
A. aſſigns his letters of adminiſtration to B. his intere{ts in the 
debts, Oc. is aſſigned, and the adminiſtrator de bonis nn, Ee. are 
afterwards excluded. Shin, 232. 

So, if after an aſſignment of a debt, or other che in ad an, 
the aſſignor releaſes to the debtor, who has notice of the allign= 
ment; this does not hurt the aſſignee. Jide Ca. Ch. 169. 

So, if a creditor gives a letter of attorney to A. who receives 
the debt for ſatisfaction of a demand of his own upon good con- 
fideration 3 it ſhall be void, if he had notice of an atkgnment. 
Ca. Ch. 232. | 

But if a debtor pays to an attorney, having a letter of attorney 
from the creditor, without notice of an aſligument; it thall be a 
good plea, R. Ci. Ch. 232. 

So an aſſignee ſhall be ſubject to the ſame equity, with regard 
to the thing aſſigned, as the aſſignor was. 2 Fer, 692, 765. 

[If a leflee, who has covenanted not to athgn without leave for 
himſelf and executors, but not for aihgns, becomes bankrupt, 
and the leaſe is aſſigned, the aſſignee is not bound by the cove- 
nant, and may afſign. Pbilpat v. Hoare, M. 1741. 2 A. 
tyus 219.] 

[But if the under aſſignee is inſolvent, does not reſide on the 
premiſſes, nor plow and ſow, refuſes to thew the aſſignment, and 
leſſor has accepted no rent, the court will tet alide the allign- 
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If a termor grants the land to A. and his wife, to the uſe of B. 
for life, and afterwards to the heirs of his body, and for default 
of iſſue to A. for 800 years, nothing paſſes; becauſe no eſtate is 
limited to A. and his wife, and the term for 800 years after the 
death of B. without iſſue will be void. 2 Ver. 684, 

[An aſſignment by the clerk of the peace to creditors, under an 
inſolvent debtors' act, need not be ſealed. Barret v. Powell, 


H. 1741. 2 Athyns 242.] 


[If A. tenant. for life is diſcharged under an inſolvent act by the 
compulſory clauſe, and not by his own claim, yet the eſtate in 
tail veſts in the aſſignee. Smith v. Cooke, T. 1746. 3 Ats 
kyns 378. h 

[If A. indebted to B. gives him a draft on a fund, due to him 
out of the exchequer; this is a good aſſignment, and ſhall prevail 
againſt aſſignces of A. become bankrupt. Row ? v. Dowſon, 
M. 1749. 1 Vezey 331.] 

[If the obligee delivers a bond, ſaying, “ In caſe I die it is 
ce yours, and then you will have ſomething,” it is a ſufficient 
donatio cauſa mortis, and paſſes the equitable intereſt of the bond 
after the death, Snel/grove v. Hailey, H. 1744. 3 Athyns 214. 


(21.) Average, 
gain NCERY will inforce an average, or contribution to be 


made, where it is neceſſary. Ca. Parl. 19. 

And therefore, if ſome goods are thrown overboard in a tem- 
peſt for the preſervation of others, the owner ſhall have contri. 
bution of all the goods ſaved by that means, whereby the loſs of 
every one will be equal. As. 297. 

So, if ſome goods are given to a pirate, or enemy, who had 
taken the ſhip, by way of compoſition, for the redemption of the 
reſt. Mo. 297. 

So, if merchants agree to pay an average, when goods are 
ſpoiled, &c. in caſes where an average is not requiſite, it ſhall be 
decreed, R. Mo. 297. | 

So creditors and legatees, &c, ought to make contribution, or 
abatement in proportion. 

If A. deviſes his real eſtate to his ſon, and a term to his 
daughter, and there are bonds and other debts, but no perſonal 
aſſets; the ſon and daughter ſhall pay, in proportion to the value 
of the eſtate of each of them. R. 2 Per. 756. | 

[Tenant for life of an eſtate for the lives of others ſhall pay one- 
third of the fine and charges of renewal of the leaſe, and the re- 
mainder-man in tail two-thirds, Yzrney v. Verney, P. 1750. 
1 Vezey 428.] 

If an eſtate ſubjeR to the payment of debts is deviſed to A. for 
life, remainder to B. in fee; the tenant for life, who takes the 
profits, ought to diſcharge the intereſt. R. 2 Yer. 566. 

So, a huſband, who has land in right of his wife fo ſubject. 


2 90, 


Dub. 2 Ver. 566. 
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go, if a portion is charged to be raifed by a term upon eſtates 
in A. and B. after two lives; the eſtate in A. comes into poſ- 
ſeſſion, and the owner to prevent the ſale of the term upon his 
eſtate pays the whole portion ; he ſhall have contribution againſt 
the owner of the eſtate in B. R. 2 Ver. 355. 

But average ſhall not be paid, except when ſome goods are 1% 
for the ſalvage of the others : and cherefore, if ſome goods are 
damaged in the ſhip, the others ſhall not be contributory to the 
damage. Cz. Parl. 20. 

So, if ſome of the goods are taken by violence of pirates, the 
others ſhall not be contributory. Mz. 297. 

So, if upon apprehenſion of enemies, ſome goods are con- 
veyed to land and ſecured, and the reſt are taken; the owner of 
the goods taken ſhall not have average of the goods ſaved ; for 
the ſalvage of theſe is not the cauſe of the taking of the reſt, nei- 
ther was the taking of thoſe the cauſe of the ſalvage of the goods, 


* which were ſecured. R. Ca. Parl. 20. 


Altho' the goods ſaved were not more ready to be ſecured, but 
were preferred, as being of the molt value. Ca. Parl. 20. 

So there ſhall be no average, when the other goods are 
not ſaved by that means; as, if ſome goods are thrown overboard 
for the ſalvage of the ſhip, but afterwards the ſhip is loſt, without 
arriving at a port. Vide Ca. Park 20. 


Vide poſt, (2 8.) 
(2 K.) Award. 
(2 k. 1.) When it ſhall be confirmed. 


rn will conſirm an arbitrament made purſuant to an 
order of the court. C. Ch. 86. 

e may confirm it in part, and make it void in part. Ca. 
b. 40. 

So chancery will inforce an award, made on ſubmiſſion of the 
parties, without an order of the court. 1 Ch. R. 85, 142. K. 
2 Ch, R. 304. 2 P. V. 450. 

[If an award is made a rule of B. R. which court refuſes to 
ſet it aſide on one hand, or to grant an attachment on the other, 
ſo that one party is left to his action on the bond, this court will 
conſider the other as left at liberty to atk relief by bill. Mord v. 
Periam, 1720, cited by Lord Hardwicke, in Chicet v. Legucſue, 
7. 1751. 2 Vezey 315.] 

[If a ſubmiſſion be by rule of B. R. and umpirage made there- 
on, and no application to that court within the time limited by 
ſtatute, yet equity may take cognizance of it after the time 
elapſed. P. 2 Barons cont. 1. Alardes v. Campbell, P. 1729. 
Bunb. 265.) 

[If a bill is brought to ſet afide an award, made a rule of 
B. R. for fraud, and defendant pleads the award, but by his an- 
ſwer ſubmits to amend errors, the court will order the plea 
to ſtand for anſwer, tho' the proper procecding ſhould have been 

3 b 4 in 
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in B. R. by ſhewing cauſe againſt the rule for attachment. 
Lan ſbire v. Young, H. 1740. 2 Athyns 155.] 

Tho' the award was defective, becauſe land was awarded to 4, 
wher:: it was intended to be, to him and his heirs, as appeared by 
the depoſitions of all the {urviving arbitrators. 1 Ch. K. 85. 

Tho' the award was made by the king. 1 Ch. R. 138. 

Tho' the award was not good, ex rigere juris. R. 2 Ver. 2;, 

80, if an azvard is concerning a leaſe to B. that the leſſee 
ſhould ſurrender, or athgn it to A. and for many years A, hath 
the enjoyment of it, tho' B. will not aſſign, the award ſhail be 
confirmed and an injunction granted againſt B. 3 Ch. R. 20. 

[The court will dectce the ſpecific performance of an award to 
convey an eſtate, where the party ſubmitting has received the 
money, the conſideration for doing it. Hall v. Hardy, T. 2733. 
3 P.W. 157] 

CIf an award directs that the debts due from the parties jointly 
ſhall be paid by them in moieties, and then mentioned three ſuch 
debts only, the ce irt will not make a preſumption that there are 
more. L.ingwoea '. Rade, MH. 1742. 2 Atkyns 501. 

If an award directs the debts due to the parties jointly to be 
paid to them in moieties, it is ſuthicient; and tho? it recommends 
to them to, appoint a receiver, and if they do not, requeſts the 
court to do it, it thail not be avoided ;.for it is not a delegation of 
their power, but a recommendation; and if the parties do not 
comply, it is ſfurpiuiage. id.] _ 

I the award directs the parties to give a general releaſe, it is 
good, tho' it fays the form to be ſettled by the maſter, if the 
court pleaſes to give directions. 1b:d.] | 


(2 K. 2.) When it ſhall be avoided. 


So, if an award made by the order of the court be unreaſon- 
able, chancery will avoid it; as, if it be awarded, that a guardian 
ſail give bond that the infant at full age ſhall convey. KR. Ca. 
Ch. 280. 

Or, if the award in any caſe bind an infant. Ca. Ch. 280. 

If the award is, that tenant in tail ſhall not diſcontinue, with- 
out the aſſent of him in remainder, except for the jointure of his 
wiſe. 1 Ch. R. 143. a 

If it appears, that the arbitrators miſtook the fact, or the law. 
R. 2 Ver. jos. 

[Ii there is a palpable miſtake or miſcalculation, the party ag- 
grieved may bring a bill againſt the other party, and not againſt 
the arbitrator. Anon. T. 1748. 3 Athyns 644.] 

[It is improper to come into this court to ſet aſide an award 
merely ſor an objetion in point of form. Lingoed v. Eade, 
AT. 1742. 2 Athyns $01.) 

[This court will not take greater latitude in determining awards 
than courts of law. bid. 

{17 part of the evidence is not ſhewn to one of the arbitrators, 
and he ſwears if he had ſeen it he would not have made or 

. awards 
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award, it ſhall be ſet aſide. Medcalfe v. Toes, T. 1737. 1 At- 
kyns 63.) : 


But where an award does not appear to be partial or unfair, 


tho! it is for the profits or poſſeſſion of lands, the court neither 
vacates or confirms it, but uſually ſends the parties to law. 2 Ch. 
R. 34. | 3 

85 chancery admits exceptions, tho' the reference is by order of 
the court, with a clauſe that the award ſhall be confirmed by the 
court without appeal, or exception. 2 Ver. log. 


(If A. by articles previous to marriage, agrees to veſt 1000 J. 
in truſtees for certain uſes, and then to the iſſue of the marriage, 


and gives warrant of attorney to confeſs judgment, which is en- 
tered up, and afterwards A. enters into partnerſhip with B. and 
being indebted to partnerſhip eſtate, ſubmits to arbitration, and 
award is made that part of the ſtock in trade ſhall be lodged in a 
third perſon's hands for certain purpoſes, and the truſtees bring 
ſcire facias on the judgment, and take a moiety of the depoſit in ex- 
ecution as the property of A. the execution thall not be ſet aſide. 
Thompſon v. Neel, P. 1738. 1 Aus 60.] 


So, if an arbitrament is made without the aſſent of ſome of the 
parties, tho? his ſolicitor aſſents. R. Ca. Ch. 87. 1 Ch. KX. 195. 

[If one of the parties hearing that arbitrator intends to make his 
award, deſires him to defer it till he can talk with him to ſup- 
port ſtated accounts, notwithſlanding which he makes his award, 
the time expiring in two or three days, the court will ſet afide the 
award, Spetigue v. Carpenter. T. 1735. 3 P. W.361.] 

Arbitrators are not bound to give notice of the time when, or 
place where, they intend to meet, Tiflenſen v. Peat, T. 1747. 
3 Atkyns 5 29. 


So, if an award is made only for part of the matters referred, 
4 Ca. Cs. 875 186. 


So, it an award is repugnant. R. Ca. Ch. 87. 

Or, impoſſible. X. Ca. Cb. 87. 

And therefore, the court may examine the reaſons and grounds 
of the proceeding of the arbitrators, aud what matters they con- 
ſidered, R. Ca. Ch. 186. 

If there is a ſubmiſſion to a reference, by the order of the court, 
the ſubmiſſion is revocable. R. Ca. Ch. 185. 

But a revocation without cauſe will be a contempt of the court. 
Ca. Ch, 185. 


So, if an award is made upon a private ſubmiſſion without an 
order of court, chancery may avoid it, if it was made by cor- 
ruption. R. Ca. Ch. 279. 

Or, if it exceeds the authority. Ca. Ch. 279. 

So, if an umpire, before the time of the referees is elapſed, de- 
Cares he will give ſo much, and afterwards does give ſo much, 
which was more than was demanded by either referee, the award 
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ſhall be avoided ; for it induces a preſumption of corruption, 
2 Ver. 100, 

If an arbitrator makes an improper declaration, as that he will 
make A. pay coſts, or that A. having miſuſed B. he will now 
mulct him in his repreſentatives, he ſhall pay coſts. Ward v. 
Periam, 1720. Chicot v. Lequeſne, T. 1751. 2 Vezey 315.) 

[If an arbitrator promiſes to hear witneſſes, and afterwards re- 
fuſes, or omits to do it. 2 Pert 2 51. 

If a reference is to three, or any two of them, and two, with. 
out the other, agree to make an award. 2 Ver. 514. 

If the arbitrators admit and hear one party, and refuſe the other. 
2 Ver. 515. 

So if an arbitrator is a party who has an intereſt in the matter 
in queſtion. 2 Ver. 251. | 

Or is a near relation to one of the parties. 2 Fer. 252, 

Or if they chooſe an umpire by lot. 2 Ver. 485. 

But it ſhall not be avoided, becauſe it is not reaſonable ; for the 
parties have ſubmitted to the judgment of the arbitrators, Ca. 
Ch. 279d Semb. 1 Rol. 30. | 

Or gives exceſſive damages, if no corruption or partiality is 
proved. R. 2 Ca. Ch. 140. 1 Per. 157. 

Tho? one party was not heard, if he had opportunity, and ne- 
glected to be heard. R. Eg. Ga. 63.* 

So it ſhall not be avoided, becauſe the ſubmiſſion being between 
A. and B. executors of C. of the one part, and D. of the other 
part, the award was that J. having a judgment againſt C. in his 
life-time, which he had extended againſt D. the terre-tenant, 
ſhould acknowledge ſatisfaction upon the judgment, whereby B. 
the other executor would be diſcharged thereof as well as D. for 
the ſubmiſſion warrants an arbitrament of demands between 4. 
and B. as well as of demands which A. and B. have jointly, or 
ſeverally againſt D. Semb. 1 Ver. 259. 

Nor becauſe the arbitrators referred it to others, by the aſſent 
of the parties to make a valuation of improvements upon land, 
1 Ch. R. 141. ; 

And now by the "s 9 & 10 V. 3. 15. In matters in which 
there is no remedy, but by perſonal action or ſuit in equity, par- 
ties may agree, that their ſubmiſſion to an award be made a rule 
of any of his majefty's courts of record, and inſert ſuch agree- 
ment in their ſubmiſſion, c. which agreement ſo inſerted ſhall 
on affidavit read and filed in court, be made of record, and a 
rule of court, ſhall be, that the parties be concluded by ſuch 
award, and if they refuſe to obey it, proceſs of contempt to a 
rule of court ſhall iſſue, and not be ſtayed by any other court of 
law or equity, unleſs it appear on oath, that the arbitrators miſ- 
behaved themſelves, and ſuch award was procured by corruption, 
or other undue means; but an award by corruption or undue 
means ſhall be ſet aſide by any court of law or equity, fo as com- 
plaint be made in court, where the rule was for ſuch ſubmile 
ſion, before the laſt day of the next term after the award pub- 


lithed. 
Aud 


CHANCERY, 


And therefore, a ſubmiſſion to an award ſhall be made a rule 
of a court of equity, as well as of the courts of law. 

But a court of equity will inforce the performance only 
by attachment, which remedy fails if the defendant dies. 


2 Ver. 444+ 


(2 I.) Bankrupts. 
(2 IL. 1.) When Chancery aids. 


6 ANCERY will compel every perſon concerned in the p;d: b. 
eſtate of a bankrupt to make a diſcovery to the aſſignee of the .. 


commiſſioners; 
Though he was ſervant to the bankrupt, and had given an ac- 
count to him, and was examined before the commiſhoners. R. 


upon a plea of ſuch matter, and the plea over-ruled, 2 Vent. 358. 


Semb, 2 Ca. Ch. 73. 

[Bill lies for aſſignee of a bankrupt for delivery of goods pledg- 
ed by the bankrupt, notwithſtanding ſtatute of limitations, and 
alſo as he has a right to come here to know what is due, that he 
may make a tender. Kemp v. Weſtbrook, T. 1749. 1 Ve- 

278. ] 
* to a bill for diſcovery it is a good plea, that the defendant 
was a purchaſer bona fide, before the commiſſion iſſued, without 
notice of any act of bankruptcy. R. 2 C. Ch. 73. R. ibi- 
dem 135, 136, 156. Skin. 149. 

[If bankrupt, whoſe eſtate is in mortgage, conveys the equity 
of redemption to a third perſon, after act of bankruptcy, but be- 
fore commiſſion, this ſhall not defeat the aſſignees, but mortgagce 
ſhall reconvey to them, on payment of principal and intereſt. 
Cillet v. De Gols, H. 8 G. 2. C. T. T. 65.J 

Yet if the plaintiff will enter his conſent with the regiftcr, not 
to take advantage of the diſcovery at law, the defendant ſhall 
ſhew yhat goods he purchaſed, and for what price. 2 Ca. 
Ch. 155, 7. 

And if the purchaſe was for a ſmall value, the plea ſhall not be 
allowed. 2 Ca. Cb. 156. 

So it will be a good plea to a bill for diſcovery of the land of x 
bankrupt, that the defendant was a purchaſer hona fide for a valu- 
able conſideration, before commiſhon, and without notice, R. 
2 Ca, Ch. 136. 

So chancery will hear proof of a debt, if the commiſſioners diſ- 
allow it. Ca. Ch. 275. 

So it will direct a diſtribution of a debt recovered by the aſ- 
ſignees, to the creditors of the bankrupt, if the aſſignees are in 
fault. Ch. R. 264. 

Or difallow a fraudulent diſtribation ; as if made before the 
land or effects were fold. Per 2 Commiſſioners, Rawlinſon cont. 
Vide 2 Ver. 162, Os 


379 


"". 


EE oo 


-— 


. ADOTSETESYTIOS Linen er a noe Iu A GS hb 


Fi | X 1 
r 
** 


378 


d part of 
2 Mod. Ca. 


lithed. 


C H AN CE R T. 


fhall be avoided ; for it induces a preſumption of corruption, 
2 Ver. 100, | 

If an arbitrator makes an improper declaration, as that he will 
make A. pay coſts, or that A. having miſuſed B. he will now 
mulct him in his repreſentatives, he ſhall pay coſts. Ward v. 
Periam, 1720. Chicet v. Legueſne, T. 1751. 2 Vezey 31 5.J 

[If an arbitrator promiſes to hear witneſſes, and afterwards re- 
fuſes, or omits to do it. 2 Fer. 25 1. 

If a reference is to three, or any two of them, and two, with. 
out the other, agree to make an award. 2 Ver. 514. 

If the arbitrators admit and hear one party, and refuſe the other. 
2 Ver. 515. 

So if an arbitrator is a party who has an intereſt in the matter 
in queſtion. 2 Ver. 251. 

Or is a near relation to one of the parties. 2 Fer. 252, 

Or if they chooſe an umpire by lot. 2 Ver. 485. 

But it ſhall not be avoided, becauſe it is not reaſonable ; for the 
parties have ſubmitted to the judgment of the arbitrators, Ca, 
Ch. 270. Semb. 1 Rol. 380. | 

Or gives exceſſive damages, if no corruption or partiality is 
proved. R. 2 Ca. Ch. 140. 1 Per. 157. 

Tho? one party was not heard, if he had opportunity, and ne- 
glected to be heard. R. Eg. Can. 63.* 

So it ſhall not be avoided, becauſe the ſubmiſſion being between 
A. and B. executors of C. of the one part, and D. of the other 
part, the award was that J. having a judgment againſt C. in his 
life-time, which he had extended againſt D. the terre-tenant, 
ſhould acknowledge ſatisfaction upon the judgment, whereby B. 
the other executor would be diſcharged thereof as well as D. for 
the ſubmiſſion warrants an arbitrament of demands between 4. 
and B. as well as of demands which A. and B. have jointly, or 
ſeverally againſt D. Semb. 1 Ver. 259. 

Nor becauſe the arbitrators referred it to others, by the aſſent 
of the parties to make a valuation of improvements upon land. 
1 Ch. R. 141. 

And now by the f.g & 10 V. 3. 15. In matters in which 
there is no remedy, but by perſonal action or ſuit in equity, par- 
ties may agree, that their ſubmiſſion to an award be made a rule 
of any of his majefty's courts of record, and inſert ſuch agree- 
ment in their ſubmiſſion, &c. which agreement ſo inſerted ſhall 
on affidavit read and filed in court, be made of record, and a 
rule of court, ſhall be, that the parties be concluded by ſuch 
award, and if they refuſe to obey it, proceſs of contempt to a 
rule of court ſhall iſſue, and not be ſtayed by any other court of 
law or equity, unleſs it appear on oath, that the arbitrators miſ- 
behaved themſelves, and ſuch award was procured by corruption, 
or other undue means; but an award by corruption or undue 
means ſhall be ſet aſide by any court of law or equity, fo as com- 
plaint be made in court, where the rule was for ſuch ſubmil- 


ſion, before the laſt day of the next term after the award pub- 
And 


CHANCERY, 
And therefore, a ſubmiſſion to an award ſhall be made a rule 


of a court of equity, as well as of the courts of law. 
But a court of equity will inforce the performance only 
by attachment, which remedy fails if the defendant dies. 


2 Ver. 444. 


(2 L.) Bankrupts. j | 
(2 IL. 1.) When Chancery aids. | 
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C * ANCERY will compel every perſon concerned in the , bank. 
eitate of a bankrupt to make a diſcovery to the aſſignee of the e. 
commiſſioners; 
Though he was ſervant to the bankrupt, and had given an ac- 
count to him, and was examined before the commiſſioners. X. 
upon a plea of ſuch matter, and the plea over-ruled, 2 Vent. 358. 
Semb. 2 Ca. Ch. 73. 
[Bill lies for aſſignee of a bankrupt for delivery of goods pledg- 
ed by the bankrupt, notwithſtanding ſtatute of limitations, and 
alſo as he has a right to come here to know what is due, that he 
may make a tender. Kemp v. Weſtbrook, T. 1749. 1 Ve- 
zey 278.] 
But to a bill for diſcovery it is a good plea, that the defendant 
was a purchaſer bona fide, before the commiſſion iſſued, without 
notice of any act of bankruptcy. R. 2 Ci. Ch. 73. X. ibi- 
dem 135, 136, 156. Skin. 149. 
[If bankrupt, whoſe eſtate is in mortgage, conveys the equity 
of redemption to a third perſon, after act of bankruptcy, but be- 
fore commiſſion, this ſhall not defeat the aſſignees, but mortgagee 
ſhall reconvey to them, on payment of principal and intereſt. wr 
Cillet v. De Gols, H. 8 G. 2. C. T. T. 65.] 10 
Yet if the plaintiff will enter his conſent with the regiftcr, not 1 
to take advantage of the diſcovery at law, the defendant ſhall 8 
ſhew what goods he purchaſed, and for what price. 2 Ca. 1 
Ch. 156, 7. 1 
And if the purchaſe was for a ſmall value, the plea ſhall not be 4 N 
allowed. 2 Ca. Ch. 156. if 
So it will be a good plea to a bill for diſcovery of the land of a [74 
bankrupt, that the defendant was a purchaſer 4ona fide for a valu- 1 
able conſideration, before commiſſion, and witliout notice. R. 
2 (a, Ch. 136. | | 
So chancery will hear proof of a debt, if the commiſſioners dif- al 
allow it. Ca. Ch. 275. be! 
So it will direct a diſtribution of a debt recovered by the aſ- | 
ſignees, to the creditors of the bankrupt, if the aſſignees are in 
fault. Ch. R. 264. 
Or diſallow a fraudulent diſtribation ; as if made before the 
land or effects were fold, Per 2 Commiſſioners, Rawlinſon cont. 
Vide 2 Ver. I62, | Or 
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Or allow perſons to come in for a diſtribution, where they 
ought to have it, though diſallou ed by the commiſſioners; CY. 
R. 467. 

And enlarge the time ſor coming in for a diſtribution, 
as to the plaintiff. and others, not parties to the ſuit, if they 
contribute afterwards their are of the expence of the ſuit. C. 
NR. 359» 

So if there is a commiſſion againſt partners, chancery allows, 
aſter the joint dehts are ſatisſicd, che ſeparate creditors of each 
partner, paying contribution, to have relicf under the ſame com. 
miſſion, out of the ſeparate eſtate of each bankrupt. R. 2 Ver. 
293, 706. 

*80 a creditor by bond of one partner, for money which came 
to the uſe of the partnerſhip, may prove againſt the joint or ſe. 
parate fund, againit the joint fund on account of the money hay. 
ing been applied to that fund, on the ſeparate account of the 
ſecurity. 2 Brown 595.*: 

So upon a commiſſion at the petition of the ſeparate creditors 
of one hankrupt, after their ſeparate debts are ſatisfied, 
the joint creditors of him and the other partner ſhall have 
relief for ſo much as the joint ſtock does not ſatisfy, 
2 Ver. 706. Ph 

*50 on a ſeparate commiſſion, where there is no joint eſtate, 
the joint creditors will be admitted to prove their debts, and to 
receive a dividend pari paſſuy, with the ſeparate creditors, 
1 Brown 454. 

80 where there are joint effects, the aſſignees under a ſeparate 
commiſſion ſhall be permitted to poſſeſs themſelves of the ſeparate 
bankrupt's proportion of the joint eftects, and then the joint cre- 
ditors admitted to prove under the ſeparate commiſſion. 
1 Brown 577. 2 Brown 5. 

*And by a more recent order, joint creditors ſhall be admitted 
generally to prove their debts under a ſeparate common, and re- 
ceive a dividend rateably with the reſt of the creditors of the bank- 
rupt. 1d. 119, 120.* 

*When partnerihips have been commenced at different times ; 
on a bankruptcy of all, chancery will direct ſeparate accounts, 
and that each eſtate {hall firſt bear its own debts, and that after 
full payment and ſatisfaction of the debts on ſuch eſtates, the ſur- 
plus, if any, ſhall be carricd over and conſtitute part of the joint 
eſtates : The coſts of the application to be pald out of the joint 
eſtates, and the expeace of keeping the ſeveral diſtin accounts, 
to be paid out of each of the reſpective eſtates, according to the 
proportions in which the committioners ſhall think proper. 
Id. 15, 16,* | 

So chancery will aid a creditor of a bankrupt, being an aſſignee 
of ſtock before the bankrupicy, tho” only the day before; ſor there 
may be a reaſon for the preference of one creditor i efore another. 
R. 2 P. V. 430. 

[If A. after ſecret act of bankruptcy pays money (without fraud, 
and before the commiſſion) to B. againit whom the ailignees fe- 

cover 


cover it at law, B. ſhall in this court be allowed the ſums 
he paid A. during the fame period, notwithſtanding this claim 
was over-ruled at the trial. Bullon v. Hyde, M. 1749. 1 Ve- 
ty 326] (a) * . 

{If there is a decree for a receiver to collect partnerſhip debts, 
and that A. one of the partners, ſhall not diſpoſe of any of the 


ſtock, and the morning of the decree he removes part of it, and 
then becomes bankrupt, and the aſſignees get poſſeſſion of it; 
the court will order them to deliver it vp to the receiver, and all 
others who have taken any effects or given notes ſince the decree, 
though it is not actually pailed. Skip v. Harwozd, T. 1747. 
3 Athyns 564+] 
[A bill may be brought for ſettling the demands of creditors, 
tho the court would have had the ſame power on a petition, and 
the rule of determination mult be the ſame on both. Bromley v. 
Goedere, M. 1743. 1 Athynrs 755.4] 

[The repreſentatives of a bankrupt are bound by the proof of 
the debts before the commiſſioners, unleſs objection made in a 
reaſonable time. id.] 


(2 L. 2.) When not. 


But chancery will not relieve creditors, who do not come before 
the commiſhoners in due time. 

Though there was an agreement between the bankrupt and 
all the creditors, and upon breach of the agreement by the bank- 
rupt, ſome of his creditors ſue out the commithon without the 
others. N. Ca. Ch. 19. 

Yet after time elapſed, where there was a pretence that the 
plaintiff had a judgment executed before the bankruptcy, if the 
plaintiff brings the money levied to the commiſſioners and pays 
contribution, he ſhall be admitted. FR. Ch. NR. Go. 

50 if creditors in Londen, agree with creditors in the country, 
that if they will relinquiſh goods fold to them by the bankrupt, 
there ſhall be a commiſſion, and an equal diſtribution amongtt 
them all, and afterwards execute a commiſſion in Condon, and 
make a diſtribution without notice to them in the corntry. R. Ch, 
R. 326. 

Chancery will. not relieve, if the party is not a bankrupt at 


law; for that queſtion is properly triable at law. 2 Ca. 


G. 153. 

So chancery will not aid the aſſignees of bankrupts againſt a 
purchaſer of the bankrupt without notice of the bankruptcy. X. 
2 Ver. 599. 

[It a bankrupt's eſtate in mortgage becomes veſted by mefne 
alignments in another, who after the bankruptcy, but before the 


(a) Note: The act of 19 C. 2. c. 31. which ents, that creditors of bankrupts 
ſhall not be liable to refund to the aſſignees monirs received before notice of a 1-cret 
iQ of bankruptcy, was made in 1746. But the act of bankruptcy on which the 
«Qion of the aflignees was founded, was three years before, 

commulſhon, 
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CHAN CE R. 
commiſſion, gets a releaſe of the equity of redemption from the 


| bankrupt, he is as a purchaſer for a valuable conſideration, and 


the court will not take advantage of him, nor grant 2 
diſcovery againſt him. Cullet v. De Gols, H. 8 G. 2. C. 7. 
T. 65.] 

cif there are mutual demands, defendant at law may 
ſet off his demand againſt plaintiff, under fat. 5 G. 2. c. zo. 
and need not come into equity. Lock v. Bennet, T. 1740. 2 4t. 
tyns 49. ] 

[If a man has a ſpecific lien upon the ſtock of a bankrupt, he 
ſhall have ſatisfaction firſt, and not be obliged to come in as 2 
creditor. Thus a partner ſhall have his ſhare before the ſeparate 
creditors of the other partner can affect the ſtock, and this not- 
withſtanding any agreement to diſſolve the partnerſhip, unleſs the 
conditions were performed by the bankrupt. Weſt. v. Skip, 
P. 1749. 1 Vezey 239.] 

[The commiſhoners may proceed ex parte without order, if 
the other party does not attend. Fx parte Bax, T. 1751. 2 Ve. 
200 388] | 

[If commiſſioners certify ex parte that objections to their certi- 
ficate were waived by objector's counſel, the exception ſhall be 
over-ruled, id.] 


(2 M.) Baron and Feme. 


(2 M. 1.) Suit by them. 


| WW HEN huſband and wife ſhall join in a ſuit, and when 


either of them thall ſue alone. Vide Baron and bene, 
(V. Sc.) 

Regularly huſband and wife ought to join in a ſuit. 

[Bill by huſband and wite, he claiming in her right, is to 
de conſidered as bill of the huſband, Pawlet v. Delaval. 2 Ve- 
zey 663. 

(If feme-covert ſues with her huſband for her ſeparate eſtate, 
the court will order payment to a truſtee for her. Griffith v. Had, 
T. 1752, 2 Vezey 452.] 

But if a feme covert demands relief, for a ſeparate maintenance 
ſettled by huſband, ſhe may ſue alone. R. wpon demurrer, Ca. 
Ch. 35. 

80 * one may exhibit a bill for a feme covert, as prochein 
amy. 
But upon her affidavit, that the bill was brought without her 
conſent, it ihall be ditinitied. M. 1713. Ag. r. 72. 

[A feme covert may have leave to change her prochein amy, aſter 
progreſs in the cauſe, the new one entering into recognizance to 
anſwer coſts, and abide order on hearing. Lady Lanvley v. Halpen, 
A. 1731. Bunk, 310]. 


(2 M. 2.) 


CHANCE RL. 


(2 M. 2.) Suit againſt them. 


When they ſhall be joined in a ſuit, and when not. Vide Ba- 
n and Feme (V). | | 

If a ſubpwrna is taken out againſt huſband and wife, 
ſervice upon the huſband, with notice, that it was alſo 
againſt his wife, is ſufficient. Yide Practical Regifter in Chan- 
ce . 

Aud t the huſband appears, but not the wife, an attachment 
goes againſt both. 1b. 

Or by order of the court, it may be againſt the wife alone, 
where the huſband pleads in the name of himſelf and his wife, 
and ſwears to the plea, but his wife by combination with the 
plaintiff will not be ſworn. Gu. Ch. 296. 

[A wife ſhall be allowed to anſwer ſeparately, if ſhe cannot in 
conſcience ſwear to the anſwer prepared by her huſband. Ax 
parte Halſam, T. 1740. 2 Atlyns 50.] 

[If huſband and wife are joint defendants, yet if it ap- 
pears that they have oppoſite intereſts, the court will order the 
wife to anſwer ſeparately. Penne v. Peacock, M. 8 G. 2. C.T. 
T. 41. 

So if the huſband is beyond the ſea, and the wife within the 
realm, proceſs againſt the wife alone, for a thing done by the wife, 
or in which ſhe was a truſtee, ſhall be regular, and ſhe ſhall be 
allowed to give a ſeparate anſwer. R. 2 Ver. 614. 

(If huſband and wife are defendants, the wife muſt anſwer, 
tho' her anſwer cannot be read againſt the huſband ; tho” it may, 
poſſibly, againſt her when diſcovert. I rotteſiy v. Bendifh, H. 1733. 
3 P. V. 235.] | 

If huſband and wife are adminiſtrators and live abroad, and 
wife coming to England is taken up on proceſs of contempt againſt 
both, and gives bond for appearance, appears, and obtains time to 
anſwer ſeparately, ſhe cannot afterwards have the bond and ap- 
pearance ſet aſide, Travers v. Bulkeley, H. 1749. 1 Vezey 383. 
1 Wilſon 264] 


(2 M. 3.) What they ſhall be compelled to do. 


Huſband and wife may be compelled to levy a fine, or to perfect 
an aſſurance, 

So to make a releaſe of the right of the wife to land. 

[If A. ſettles an eſtate in truſtees to him for life, his wife for 
life, and to the heirs of their bodies; they have a daughter who 
marries B, A, marries a ſecond wife, and agrees to ſettle this 
citate on her and their iſſue. Afterwards all agree that B. ſhall 
have 200 J. with his wife, and the eſtate go to C. ſon of the ſe- 
cond marriage; B. and his wife by an anſwer afterwards dif. 
claim, but the after that refuſes to join with C. in a conveyance 
to a purchaſer : The court will not decree her to join, but will 

decree 
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decree B. to join, and to procure her to join, or that he 

B. ſhall refund the 200 J. Sedgwick v. Hargrave, M. 1750. 

1 Vac 57. | ; 
BY reconvey by fine lands mortgaged, veſted in the 

wife. | 

To produce evidences, * 

To ſtay waſte committed by the wife. 


(2 M. 4.) What not. 


But a huſband ſhall not be compelled to perform to his wife, af. 
ter a ſeparation, a promiſe made her during coverture, to give 
her 100/. 1 Ch. R. oo. 

So a woman ſhall not be compelled to perform her agrecmen: 
by deed made during her coverture. 

Nor to abide by a ſettlement made by her and her huſband ; if 
ſhe does not aſſent to it, after the coverture is determined. Ca. 
Ch. 265. | 

Yer the ſettlement is in lieu of the performance of marriage 
articles, and the wife, after the death of her huſband, enters 
and takes the profits, ſhe ſhall not afterwards avoid it. R. Ce, 


Ch. 255. 
(2 M. 5.) Act of the Huſband when it binds the Wife, 


If the huſband releaſes a debt due to the wife before coverture, 
ſhe ſhall be hound by it, 

90 if he releaſes a legacy, though only contingent, or 
there is a poſhbility that the wife may have. it; if the contingency 
afterwards - happens. 2 P. W. (608.) Vid: Aſſignment, aut. 
(2 H.) 

[But if there is a proviſo in marriage articles, that if there is 
no iſſue, then the portion, and all ſums given the wife during 
the marriage, ſhall be enjoyed by the huſband, his executors, Os. 
to their own uſe; and the wife's mother leaves 2000 J. to them 
and the ſurvivor, and if no iſſue, then after the death of the ſur- 
vivor to her own executor; and 1000 J. is paid to the huiband, 
who dies and leaves all his eſtate to his executor, in truſt for, Sc.; 
this 1000 J. ſhall notwithſtanding belong to the wife, as not ſuch 
money as intended under the covenant. Hawkyns v. Obyn, 
P. 1743. 2 Athyns 549+] 

If A. gives a legacy to a woman, and upon her marriage it 1s 
agreed that part thereof ſhall be applied to the payment of the 
debts of the huſband, and after marriige the huſband aſſigns the 
reſidue for the payment of his debts, the wife ſhall be bound 
thereby. R. Ig. R. 80. 

So if a huſband poſſeſſed of a term for years in right of his 
wife leaſes for a leſs term, and for the ſecurity of money bor- 


 rowed of his leſſee, covenants to make him another leaſe after thc 


end of the prior; the wiſe thall be bound thereby; ſor this cove- 
nant 
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hant amounts to a diſpoſition of the eſtate in equity, purſuant to 
the power of the huſband, R. Eg. Ca. 42, 3. 

If three ſiſters of an inteſtate agree to divide his perſonal eſtate, 
and fign a memorandum at the bottom of the account; and a 
mortgage in fee, and another for a term are allotted to A. one of 
the ſiſters, whoſe huſband before any aſſignment, borrows 200 /. 
of B. on note, depoſits the two mortgages, and promiſes in writ- 
ing to aſſign theni as a ſecurity, and dies, this promiſe to aſſign 
amounts in equity to an aſſignment pro tanto, but the reſidue be- 
longs to A. as her choſes in action. Bates v. Dandy, T. 1741. 
2 Atlyns 207«] 

(Huſband may aſſign his wife's term, or truſt of term, (unleſs 

front himſelf for her benefit,) or her mortgage in fee, or 
her choſe in action, or her poſlibility for valuable conſidera- 
tion, or releaſe her bond without receiving any of the money, 
bid. 
If by marriage ſettlement of A. a term is created to raiſe 2000 /. 
apiece for the daughters living at his death, who ſhall attain 21, or 
te married; and one daughter B. marries C. in A.'s life-time, and 
previous to the marriage there is a covenant on the part of C. re- 
citing, that B. had aſſigned 2 bond for 5090 J. to truſtees, to him 
for life, her for life, then to their children then living, or in de- 
fault of children to the executor of the ſurvivor of B. and C. and 
that C. ſhall after the marriage aſſign to the truſtees all money and 
ſecurities then due and owing, and belonging to B. or which the is 
titled to in any reſpect whatever; and then A. dies, and then 
C. leaving children, the 2000 /. ſhall be ſecured to them. Baſh 
v. Dalway, T. 1747. 3 Atkyns 530: 1 Vezey 19.] 

If huſband and wife join in fine of the wife's lands to 2 pur- 
chaſer, and afterwards the huſband alone declares the uſes by 
articles; and there is no other deed declaring uſes, and theſe do 
not vary from what ſhe intended, and the has acquieſced for ma- 
ny years, ſhe is bound. Swanton v. Raven, T. 1744. 3 At- 
hut 105.) | | 

50 if huſband and wife by articles during coverture agree to 
have lands incloſed; the wife ſhall be bound, tho' it is part of her 
jointure. 2 Per. 225. 

Bo if they agree to accept other lands in lieu of tlioſe in her join- 
ture; if after the death of her huſband ſhe complies with any part 
of the articles, ſhe ſhall be bound. 2 Ver. 225. 

*50 the wife's bond given jointly with her huſband, ſhall bind 
her ſeparate property. i Brown, Ch. Rep. 16.* 

90 if a feme ſole agrees for the ſale of land, and before it is com- 
pleated, the marries, and another agreement is made with the 
huſband and wife, which ſhe ſubſcribes; ſhe ſhall be bound by 
It after the death of her huſband. 0 

If leaſe for years is aſſigned before marriage to truſtees, to 
make leaſes for benefit of huſband and wife, and after marriage 
huſband and wife make a leaſe, it ſhall be good againſt the widow. 
Rahe v. Atkinſon, P. 1724. Bunb. 1624] 

Vo. II. Cc So 
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So if huſb: nd and wiſe agree with a tenant of land of the 
wife's, that if he will ſurrender one part, he ſhall have another 
art for three lives; this binds the wife after the death of the 
Huſband. | | 
So if a woman agrees with AH. before marriage, for a thing to 
be carried into execution after the death of A. and then inter. 
marries with him; it ſhall be decreed, and is not extin- 
guiſhed by the marriage. R. Ca. Ch. 118. Vide Baron and 


Feme. 


(2 M. 6.) When not. 


But an agreement by huſband and wife, ſor the ſale of the land 
of the wiſe, does not bind the wife. 

[If two ſiſters joint-tenants in fee marry, and the huſhans, 
make a partition between themſelves, and the heirs of the wives; 
this agreement of the huſbands, tho? attended with long poſieiſion, 
does not bind the inheritance of the wives. Ireland v. Rit!!:, 
AM. 1739. 1 Athyns 541.] 

So if the agrees to relinquiſh her jointure for other recompence, 
and it is decreed accordingly ; the not being a party to the decree, 
{hall not be bound by that agreement. f 

If huſband and wife by deed, without a fine, mortgage ſhares 
of the wife in the New River water, the wife ſhall not be bound, 
though ſhe paid intereſt after the death of her huſband. R, 2 P, 
F. 127. ; 

CIf 2 covert has an intereſt in real eſtate intailed, no agree- 
ment of remainder- men can bar the intail without a fine, nor can 
this court carry ſuch agreement into execution as to a legal eſtate, 
Trafferd v. Boehm, H. 1746. 3 Atkyns 440. ] 

So if huſband and wife exhibit a bill in equity, and aſter the 
cauſe is at iſſue, examine witneſſes, and then the huſband dics; 
and her ſecond huſband exhibits with her a new bill for the 
ſame cauſe; they may examine the ſame witneſles, for 
the wife was not bound by the proceedings on the former bill, 
2 Ver. 1 97» 


(2 M. 75.) When the Huſband ſhall be bound by the Act of the 
Wife. 


* 


[The huſband during the coverture is liable to all the wife's 
debts before coverture, (in equity as in law), tho' he get no ſor- 
tune with her. Heard v. Stanferd;, H. 9 G. 2. C. T. T. 173. 
3 P. V. 409.] 

[And if any part of her fortune was not recovered by 
the huſband during the coverture, and it comes to his hands 
as adminiſtrator after her death, it is liable to her debts. 
Bid.) 


The huſband ſhall be charged after the death of the wife for the 


debt of the wife dan ſola, for goods to her fold, which came - 
the 


DK. = mh mx aa. Xu mw me i... ALQLceEF7 oct 


Q = W ws mw mw ms” 


CHANCERY. 387 


the uſe of the huſband after her death. R. ben Demurrer, Ca: 
Ch, 205+ Vide Eg. Abr. Go. 

% the huſband ſhall be charged for the profits of land in truſt 
taken by the wife, dum ſola, and by her former huſband to whom 
the was executrix. R. Ca. Ch. 81. 

So he ſhall be charged for goods given to the wife for life, and 
after her death to H. if the wife waſtes them; tho' the wife was 
then parted from her huſband : for A. does not claim under the 
wife. 1 Ver. 143. 

So a ſecond huſband ſhall be charged for a devaftavit by his 
wife and her former huſband, where there is a bond debt due; 
or there is an actual lien thereby. 1 Ver. zog. 

8o an executor of the huſband ſhall be charged for the debt of 
the wife during a ſeparation, and ſhall not charge it upon the 
jointure of the wife. R. 1 Ver. 326. 

So for the funeral of the wife, tho' the had a ſeparate mainte- 
nance and makes an cxecutor, who takes care of the funcral; if 
be hath nothing by her will. R. Eg. Ca. 31.“ *:4 Part of 

So if a woman before her ſecond marriage makes a proviſion 2 U. Ce. 
for the children of a former huſband; it binds the ſecond huſ- 
band. 1 Ver. 408. 

So tho' the deed is detained in the cuſtody of the ſecond huſ- 
band or his agent, if it was public and made before the treaty of 
the ſecond marriage, where the ſecond huſband did not make a 
ſettlement, or compenſation for it. R. 2 P. V. 260, 609. 

So if there is a covenant to transfer ſtock for the children of 
the firſt huſband, which is not transferred before the ſecond mars 
nage. 2 P. V. 609, 

8o where a widow before her marriage with a ſecond huſ- 
band, conveys her fortune to truſtees, 4 her oxon w/e, the deed is 
ralid againſt the ſecond huſband, though he had no notice of the 
ſettlement, if he made no treaty before marriage. 2 Brown, Ch. 
Rep. 345. 

[If a widow having children, for whom there is no proviſion 
made by articles previous to her ſecond marriage (her intended 
huſband party thereto) conveys her lands, &c. to truſtees, to di- 
ride among her children by the firſt marriage, if none by the ſe- 
cond, or if any, then among the children by both; and after mar- 
rage huſband and wife mortgage to perſons having notice of the 
ſetlement; the ſettlement ſhall ſtand good, and not be confidered 
& voluntary againſt creditors or purchaſers. Newſ/tead v. Searles, 
H. 1737. 1 Athyns 265] 
lf a man by will gives a third of the moiety of the refidue of 
lis perſonal eſtate to his daughter H. who marries B. and they 
bare iſſue C. and while abroad aſſign over this third in truſt for 
C. if they die before their return; B. dies, and before the money 
5 reduced into poſſeſſion, A. marries a ſecond huſband D. and 
lies, D. ſhall make proviſion for C. out of this money; and if 
he writes letters, ſaying, he is willing to ſettle the whole 
on her, and dies, theſe letters ſhall be taken as an appropria- 
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tion of the whole to C. Greſtenor v. Lane, P. 1741. 24. 
kyns 180.] { 


(2 M. 8.) When not. 


fThe huſband is not chargeable (in equity nor in law) with 
his wife's debts after her death, tho' he has a large fortune 
by her. Heard v. Sandford, H. 9 G. 2. C. T. T. 173. 3 b. 
W. 409.] | | 

The huſband ſhall not be charged with a debt upon ſimple con. 
tract, or breach of truſt, by reaſon of a devaſtavit by the wife and 
her former huſband, I Per. Zo. 

So if the wife before marriage makes a ſettlement, without the 
privity of the huſband, for her ſeparate uſe; the hufband ſhall 
not be bound by it. R. 2 Ver. 17. 2 P. V. 359, 535. 

Tho! the ſettlement was made upon a former marriage, with 
the privity of the former huſband ; the ſecond huſband, not know. 
ing of it, ſhall not be bound by it. 2 Ver. 17. 

So if ſhe makes a ſettlement for the children of her 
former huſband without the privity of the ſecond, but the ſet- 
tlement is detained in the cuſtody of her or her agents. 2 P, 
V. 359. 

80 if the ſecond huſband has notice of the ſettlement, where 
it was ſubject to the controul of the wife, who limits the eſtate to 
her ſecond huſband. 2 P. NV. 534. 

Yet if the wife before the treaty for the ſecond marriage makes 
a ſettlement of a competent part of her eſtate, for a proviſion of 
her children by a former huſband, the ſecond huſband, not hav- 
ing made a jointure in recompence for this eſtate, ſhall be bound 


thereby. 2 P. W. 358, 606. 


So if a woman agrees to diſtribute the reſidue of the eſtate of J. 
amongſt others, and then marries, and by the death of B. ſcven 
ears after the marriage, ſhe becomes intitled to the reſidue ; the 
he is not bound to diſtribute, for he was not within the in- 
tent of the agreement. 1 Ch. R. 26. 
If a woman commits a devaſiavit, and afterwards marries and 
dies, the huſband ſhall not be charged beyond what he 
had with his wife. R. 2 Ver. 118. Vide Baron and Hime, 


(2 C.) 


If the huſband makes a ſeparate eſtate for the uſe of the wife 
during their joint lives, and afterwards limits the eſtate to the uſe 
of the huſband for life, and after his death to the heirs of 
the wife, till his heir pays 100 J. to the executor of the wife, with 
intereſt from the death of her huſband, and afterwards to the 
wife for life; if the wife dies before the huſband, the 100 J. ſhall 
not be paid by the huſband to the executor of the wife. R. 
2 Ver. 330. 


(2 M. 9. 
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(2 M. 94) Truſt for a Wife; when it enures to the 
Huſband, 


If a man deviſes money for the purchaſe of an annuity in the fe, 
name of the deviſee, to be paid to a woman and her aſſigns, and (e. Sc.) 
ſhe marries, and afterwards does not cohabit with her huſband by 
reaſon of his poverty ; the huſband is the aſſignee of his wife, not 
being excluded by ſpecial words, and the annuity, from the time 
of the bill by him exhibited ſhall be decreed to be paid to him. R. 
Ca. Ch. 194. 

So if a term for years is ſettled by a woman before marriage in 
truſt, and ſhe receives the money — Aa marriage ; the property is 
in the huſband, who may diſpoſe of it at his pleaſure. X. Hob. 
3 in marg. 1 Ver. 7, 18. 

So if a term for years is ſettled by the wife, before marriage, 
on A. in truſt for herſelf, with the aſſent of the huſband, A. 
dies, and the woman takes another huſband ; the trutt ſhall be in 
the power of the ſecond huſband. R. 2 Ca. Ch. 73. Semb. cont. 
Ca. Ch. 208. d 

So if the wife, with the conſent of the huſband before marriage 
ſettles a term to pay the debt of the huſband, and afterwards in 
truſt for herſelf; the reſidue ſhall be in the power of the huſband, 
R. 2 Ca. Ch. 73. 

So if a marriage ſettlement is agreed upon, and afterwards the 
huſband, to avoid a ſequeſtration, directs a term to be veſted in 
truſtees for the ſole uſe of the wife, and covenants that it ſhall be 
in the ſole power of the wife, yet takes the profits during her 
life; this term, tho' proved but by one witneſs to be made on 
ſuch an occaſion, ſhall be decreed to the huſband. R. 2 Ca, 
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Ch. 180, 
If by agreement before marriage, the wife is to be allowed to 
receive the rents of her eſtate to her ſeparate uſe, and the agree- 
ment is left with J. who receives, and with the-privity of the 4 
wife, pays the rents to the huſband; A. ſhall not account 9 


for them to the wife after the death of her huſband. 3 Ch. 

U To 
So if the huſband ſettles a term for years, to the uſe or in truſt 
for his wife; the huſband may diſpoſe, forfeit, or bar the wife of 
it; for he hath the ſame power over a truſt in right of his wife, as 
he hath of a term in her right. R. 1 Rel. 343. J. 25. per Finch, 
Ca, Ch, 266, 225, R. 2 Ver. 270. R. Lane 54+ 

So if a term is granted to the uſe of a woman, who after- 
1 the huſband may diſpoſe thereof. Senmb. Ca. 

266. ' 

*50 if the wife be entitled to a truſt term under her father's 
marriage ſettlement, and her father give her in marriage without 
requiring any ſettlement, the huſband may diſpoſe of that truſt 
term, and prevent any thing ſurviving to her. 3 Al. 435.* 

{If a man propoſing to give a feme covert money for her ſeparate 
ale, to ſecure it gives her © note for ſo much received and pro- 
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miſing to be accountable, it is aſſets of the huſband after his death, 
Hodges v. Beverley, H. 1724. Bunb. 188.] 

If a feme-covert depoſits money in a man's hands, to be kept 
for her ſeparate uſe, it is aſſets of the huſband after his death, 
Bid. i | 

So if a legacy is given to the wife out of a reverſion, after an 
eſtate for life; and during the life, the huſband aſſigns it to 4, 
and dies; A. ſhall have it, though it is afterwards paid to the 
wife and diſcharged by her. R. Eg. R. 88. Vide ppt 
(3 A. 3, 4.) 

But if a term is granted or ſettled by the huſband for 
the jointure of the wife; the huſband cannot diſpoſe of 
it. R. Ca. Ch. 266. X. 1 Rol. 343. +. 30. 1 Ver. 7. R. Cu. 
Ch. 225. 

So it ſhall not be forfeited by the outlawry, or attainder of the 
huſband. Cu. Ch. 225. 

Or if it is ſettled after marriage upon the wife, and afterwardy 
upon their children; the huſband cannot diſpoſe of the truſt for 
the children, Semb. 1 Rel. 343. I. 32 © 

Or if a term is ſettled before marriage in truſt for a woman, 
who afterwards marries, and the huſband ſurvives; the huſband 
ſhall not have it, but the executor or adminiſtrator of the wife. 
R. 4 Lift. 87. Co. Lit. 351. 1 Rol. 346. J. 5.—But ſaid per 
Roll to be R. cont. Al. 15. | | 

So if land is ſettled after marriage for the ſeparate maintenance 
of the wife, who out of the profits ſaves money, which ſhe 2 
out at intereſt in the name of a truſtee, and diſpoſes thereof b 
her will, and dies; her huſband ſhall not have it. R. C.. 
Ch. 118. 

[If a bond is deviſed to a wife, to her fole and ſeparate uſe, the 
intereſt is veſted in her in equity, as much as it it had been de- 
viied to truſtees for her ſeparate uſe, Rolfe v. Budder, H. 1724, 
Bunb. 187.] 

If perſonal eſtate is given to the ſeparate uſe of a feme covert, 

ſhe is conſidered as a feme-/:/e, and may diſpoſe of it and all the 
accrier upon it, if ſhe is ſeventeen. Fearle v. Greentank, P. 1749. 
3 Aulus 695, 1 Vezey 298.] 
Zo if a term is created by a woman ſciſed in fee, for a ſpecial 
Furpoie, viz. In truit for her huſband for life, and afterwards 
to the iſſue of that marriage, and for default thereof to herſelf for 
the reſidue of the term; the huſband dies without iſſue, and the 
wile takes a ſecond huſband ; he {hall not have the term as a term 
in groſs, but it ſhall go to attend the inheritance of the wife. R. 
4 Anne, 1 Sal. 154. 2 Fer. 5 20, 

So if a woman leſſee feittes the term in A. in truſt, &c. and aſ- 
terwards marries Lim in the reverſion and dies; the huſband ſhall 
not nave the truſt. Laue 113. 

Yet if a term is before marriage ſettled, with the aſſent of the 
huſband, in truſtecs, for the ſole diſpoſition of the wife without 
ner huſband; and the wife permits the huſband to receive the 
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rents during his life, his executor ſhall not account for the profits. « 


$-mb. 2 Ca. Ch. 182. 
. 100 J. per annum is ſettled in truſt for a wife's pin money, 
an 


the husband notwithſtanding finds her in clothes and other 
neceſſaries, it is a bar to any demand for arrears of pin- money 
during ſuch time. Fowler v. Fowler, P. 1735. 3 P. W. 352.] 
So, if a legacy is given to the wife, payment ought to be made 
to the husband; for it ſhall not be ſuppoſed to he for the ſeparate 
uſe of the wife, tho” ſhe lives ſeparately from her husband. R. 


1 Ver. 261, 2. R. 2 Per. 659. 


(2 M. 10.) When the Huſband ſhall be aided for the Portion of 
his Wife. 


So, if the portion of the wife is not paid before the death of 
the huſband, where he has ſettled a jointure for it, his executor 
ſhall have it, tho' the wife ſurvives. K. Cu. Ch. 189. 

Tho” part of the portion was out upon mortgage, which is a 
choſe in action, and ſurvives to the wife generally. R. 2 Ver. 502, 

Tho' no agreement expreſſes, that che huſband ſhall have the 
portion. 2 Ver. 502, 

Tho' the huſband dies without iſſue, and the wife alſo dies be- 
ſore the portion is paid; for by the ſettlement of a jointure, the 
huſband is a purchaſer of the portion. X. Eg. R. 71. 

© Neither the husband, nor any perſon ſtanding in his place, 
can have the wife's fortune, (in chancery) without making a pro- 
riſion. Midulecome v. Marlow, H. 1742. 2 Atlyus 519. 

[*A wife muſt in general be preſent in court, to conſent or 
elect ; if abroad, perſons may be empowere( to examine her ſe 
parately, and to certify to the court, ſhe and they ſigning the 
examination. Parſons v. Dunne, MH. 1750. 2 Per. 60. J 

In ſuch a cafe the examination and conſent ſhall be taken by 
a magiſtrate of the place where ſhe reſides, atteſted by notaries, 
and tranſlated on oath. 2 Brown Ch. Rep. 663.* 

And in all applications for money of the wife to be paid by 
conſent to the husband an affidavit muſt be made that there is no 


* ſettlement of it on the marriage. Id. 15." 


Hut if there be any queſtion as to the validity of the marriage 
of a ward of the court abroad, the court will not order money 
out of the bank to be paid to the husband. R.ach v. Garvany 


M. 1748. 1 Fer, 157. 

And, if the huſband ſettles a jointure ſuitable to the portion of 
his wife, which conſiſts of che in action, and an eſtate of inhe- 
ritance, and before the ſecurities are altered, and the inheritance 
ſettled, the husband dies; his executor ſhall not have thoſe 
debts, or the inheritance, without a ſpecial agreement for that 
purpoſe, though the husband left not, otherwiſe, atlets for his 
debts, R. 2 Ver. 68. 

[Yet if on marriage certain agreements are made by way of 
ſettlement on the wife, and the husband dies without having re- 
evered a bond debt given to the wife wile ſole, it hall go tq 
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the huſband's repreſentative, he being a purchaſer, tho the wifey 


fortune was of more value than what ſhe was to have by the ſet, 
tlement; and ſo nothing moving from the huſband to the wife, 
Adams v. Cole, H. 9 G. 2, C. T. T. 168.] 

Yet, if the huſband releaſes all demands or portions of his wife 
for ſuch a ſum, this does not bar him of an eſtate due to his wife 
as adminiſtratrix to her ſiſter, who was dead before the releaſe, 
Ca. Ch. 253. Vide ante, (2 B. 2.) 

*If a woman in contemplation of marriage enter into an agree. 
ment with her intended huſband (without ſeal or ſtamp) by which 
her property is ſettled on the ſurvivor for life ; this gives the 
huſband ſurviving an equitable eſtate for life, 2 Bræun Ch, 
Rep. 534% 


{2 M. 11.) When the Wife ſhall be aided againſt the AR of her 
Huſband. 


If a man agrees by articles to make a marriage ſettlement, 
chancery will compel him to do it. Vide paſt, (3 Z. 1.) 

If the wiſe agrees to ſell her inheritance upon conſideration of 
hau ĩ ig part of the money to her own proper uſe, and the money 
is veſted in truſtees for the benefit of the wite ; this money ſhall 
not be ſubject to the dehts of the huſband, tho? the wife after- 
wards conſents that it ſhall. R. 2 Fer. 64, 5. 

So, if the wife, having a jointure, agrees to join with her 
huſband in a ſale of it, upon his bond to ſettle fo much other land 
or her jointure; the wife as to this bond ſhall be preferred to 
cther creditors. R. 2 Ver. 220. 

But, if the bond is to ſettle other lands upon the wife for life, 
and afterwards upon the children, where the huſband by a prior 
ſettlement might have barred his iſſue; the children ſhall not be 


preferred to other creditors. R. 2 Jer. 221. 


[Hf a woman before marriage conveys her eſtate to truſtees, to 
pay her the profits during life, and after her death as ſhe ſhould 
by will appoint, (or for want of it to her right heirs,) and ſhe 
marries, and her huſband mortgages, and they both levy fine of 
the premiſſes, declaring the uſes to be for ſecuring principal and 
intereſt ; this ſhall bind the wife, tho' ſhe inſiſts in her anſwer 
that it was by dureſs and fraud, unleſs it is otherwiſe proved. 
Penne v. Peacock, IA. 8 G. 2. C. T. T. 41.] 

[If by articles previous to the marriage of A. and B. che father 
of B. covenants to pay A. 1000 /. and that his execytors ſhould 
pay him 500/. more as the reſidue of Z's marriage-portion ; 
and A, covenants to fecure by ſpecialty 1000 /, to B. if the ſur- 
vives ; and after the father's death, A. being indebted, aſſigns 
the 500 J. to C. and then becomes bankrupt ; C, ſhall have it. 
Brett v. Fercer, H. 1746. 3 Atkyns 403.] 

If the huſband mortgages the eſtate of the wife, reſerving to 
them the equity of redemption; the perſonal eſtate of the hus- 
bad ſhall be firſt applied. 2 Ver. 604, After other debts paid. 
2 Ver. 689, 25 


80, 


go, if a man agrees upon his marriage, that his wife ſhall dif. 
poſe of goods or money by her will, a diſpoſal by writing in the 
nature of a will ſhall be good. Cro, Car. 219, 376. Wide 
7%, (2 M. 14.) Vide Baron and Feme, (P. 3.) 

And if it is found, that ſhe made a will, the verdict ſhall be 

„tho' ſtrictly it is not a will. R. Cro. Car. 219. 

So, if the wife makes a diſpoſition, according to the power 
given by her huſband; it ſhall be good, tho' the agreement 
or bond entred into by the huſband is cancelled by the wife during 
the coverture. 1 CG. R. 118. 

So a diſpoſition by the wife, (who has an article of her 

' huſband for the management of her own eſtate) of money ac- 
quired by her own induſtry, allowing to the huſband a reaſonable 
maintenance, ſhall be good. R. Ch. R. 57. 

If intereſt money ſaved out of the ſeparate eſtate of the wife 
dum ſola, is put out at intereſt, and a bond given for it to the 
huſband, who declares by pre, that it thall go for her ſeparate 
benefit; the wife ſhall have the diſpoſal of it. R. 2 Ver. 748. 

[If a huſband deſerts his wife and children, and her relations 
lend her ſtock wherewith ſhe trades and makes a proñt, and lends 
money on bond and note, which the borrowers make payable to 
the huſband ; all ſhall be conſidered as her ſeparate property, and 
if the huſband ſeizes her effects, the court will order them to be 
reſtored in ſpecie, or if diſpoſed of, to pay the value, and the 
bond and note to be paid to her ſeparate ule, Cecil v. Fuxen, 


H. 1737. 1 Athyns 278.] 
(2 M. 12.) Proviſion for a Wife. 


How a proviſion for the dower of a wife ſhall be aſſiſted by a (2 M. 12.) 
court of equity. Vide pot, (3 E. 1, 2.) How ex- 
When a proviſion by marriage articles ſhall be inforced. Yide Pe "_ 
720, (3 Z. 1, c.) 
If a man by his will deviſes lands to truſtees, to pay a third 
part of the proſits to his wife, till his ſon attains the age of 21 
years, and the other two thirds for his debts ; tho' the fon and 
wife die (the ſon under that age) the third part ſhall be paid to 
the executor or adminiſtrator of the wife, till ſuch time as the ſon 
would have attained the age of 21 years. R. 2 Fer. 65. 
If the huſband purchaſes a patent of a chace to himſelf and his 
wife and B. and dies indebted, the wife ſhall have the benefit of 
it for her life; for ſhe cannot be a truſtee for her hutband, 
and therefore it ſhall be intended for her benefit; tho' B. ſhall be 
a truſtee for the executor. R. 2 Ver. 67. | 
So, if the huſband takes a mortgage, bond, &c. in the names 
of himſelf and his wife; they ſhall go to the wile, if the ſurvives, 
and there are aſſets ſufficient for his debts. R. 2 Fer. 683. 
[If A. deviſes 2000 J. ſtock to B. by her maiden name, not 
knowing her to be married, and the huſband and wife agree to 
ſettle this 2000 J. in truſtees, in trufl for the huſband and wife, 
and 
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and the ſurvivor, and transfer to truſtees, and a declaration of 
truſt is prepared and ſent to huſband, who objects to it as not 
according to the agreement, and directs another according to it, 
which is drawn, but before executed huſband dies, and wife ad. 
miniſters ; ſhe ſhall have the 2000 J. in her own right, and not 
as adminiſtratrix. Fort v. Fort, H. 9 G. 2. C. T. T. 171. 

[If a huſband voluntarily after marriage allows his wife the 
profit of butter, poultry, and the like, out of which ſhe faves 
100 J. which he borrows, and dies; the court will allow this 28 
a debt, and ſhe ſhall come in as a creditor for 100 /. eſpecially if 
there is no deſect of aſſets. S/anning v. Style, M. 1734. 3 P. 
W. 334+] 

[Or if he allowed her two guineas on the renewal of every 
leaſe. Calmady v. Calmady, 3 P. V. 339.} 

[If huſband does not pay his wife her full pin- money, and on 
her complaining thereof, tells her ſhe ſhall have it laſt, and dies; 
ſhe ſhall be let in to have the arrears of her pin-money. Ri- 
eout v. Lewis, H. 1738. 1 Athyns 269.] 

If 4. before marriage conveys land to truſtees, to ſecure 
100 J. to his wife for her ſeparate uſe, and after many years, on 
diſputes, ſhe leaves him and goes abroad, but without ſuſpicion 
of incontinency, and is excommunicated for non-appearance to a 
ſuit for reſtitution of conjugal rights, inſtituted after ejectment 
brought by the truſtees for arrears of annuity ; the court will not 
relieve againſt payment of it, tho' the huſband offers to receive 
her, and ſhe will not return; eſpecially if A. has paid her ſome 
part of the annuity ſince her elopement. More v. Moore, 
H. 1737. 1 Aikyns 272.] 7 

[If huſband, by articles previous to a ſecond marriage, agrees 
that one-third of his eſtate ſhall aſter his death go to his wife, 
and one-third to his children by that and the former marriage, 
and afterwards transfers ſtock to his wife for her own uſe, and 
makes his will, directing that after his marriage-contract ful. 
filled, his effects ſhould be divided between his wife and two 
daughters; the transfer of ſtock ſhall not affect the groſs eſtate 
of teſtator, the whole of which was to be divided in ſuch pro- 
portions by the marriage articles, which he could not alter; yet 
it is good againſt the teſtator, and ſhall be anſwered out of his 
teſtamentary ſhare; for gifts between huſband and wife will be 
ſupported in equity, tho' the law does not allow the property to 
paſs. Lucas v. Lucas, T. 1738. 1 Atkyns 270.} 

[If father and ſon are parties to marriage- contract, and there is 
a deFciency in the lands ſettled for jointure, the wife has a lien 
on the eſtates both of father and fon. Probert v. Morgan, 
P. 1739. 1 Atkyns 440.] 

[If by articles previous to marriage it is agreed, that every 
thing which ſhould come to the wife ſhould go to them for their 
lives, and after the death of ſurvivor to the heirs of the body of 
the wife by the huſband begotten z the money veſts in her only, 
and not in him. Green v. Ekins, M. 1742. 2 Atkyns * 
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If A. having an annuity for life of 50 J. iſſuing out of lands, 
marries B. and on ſeparating, B. covenants to allow 14 J. per 
ann. out of his own eſtate, and 24/7. out of the annuity, and 
12 J. for his daughter by A. and then B. aſſigns all his eſtate (in- 
cluding the annuity) to C. a creditor ſince the deed of ſeparation, 
the truſts ſhall be decreed as againſt B. and on A's paying C. the 
remainder of his debt, he ſhall aſſign the annuity to the truſtee in 
the deed of ſeparation. Fitzer v. Fitzer, H. 1742. 2 A. 
hyns £11. 
1 31 infant intitled to a leaſchold, and to 500 J. reſidue 
of her father's eſtate, marries B. who by dec after marriage 

ces with the father's executors that the 500 J. ſhall be ſettled 
to A. s ſeparate uſe for life, and then to the iſſue of the marriage, 
with power to truſtees to lend the money to B. which they. do, 
and B. becomes bankrupt z the truſtee ſhall come in as ercditor 
for the money paid after execution of the deed, Middlecome v. 
Marlow, H. 1742. 2 Atkyns 519.] 

[If a huſband obliged to do a particular thing for his wife's be- 
nefit, does a thing equally beneficial, it thall be preſumed a ſa- 
tisfaction : as, long annuities are ſettled to huſband for life, wife 
for life, then all the children equally, with proviſo, that huſband, 
wife, and truſtees, may fell them abſolutely ; huſband alone 
ſells, and afterwards ſettles ſtock of greater value to himſelf for 
life, wife for life, eldeſt ſon for life, his wife for life, and to the 
children: this is a ſatisfaftion for the long annuities. Jeyland 
v. Weyland, P. 1742. 2 Athyns 632.] 

[If huſband receives a conſiderable fortune by his wife, and 
never makes proviſion for her, and 500 J. is left her, for which 
ſhe brings bill, and it is referred to the maſter to receive pro- 
poſals from him for a proviſion, which he never lays before the 
malter, and the executor by order pays the money, which is laid 
out in ſtock for the benefit of huſband and wife, ſubject to fur- 
ther directions, and huſband dies, the principal and dividends 
ſhall be paid to the wife; had this been the whole fortune, the 
huſband ſhould have had the dividends. Bend v. Simmons, 
AL. 1743. 3 Atkyns 20.] 

[If huſband has received great part of wife's fortune, and will 
not make ſettlement, the court will prevent his receiving the re- 
ſidue, and even the intereſt, which thall accumulate for her be- 
nefit, unleſs he is ſtarving, Did. 

[If an eſtate is given to a huſband for the /ivelibzed of his wife, 
he ſhall be conſidered as truſtee for her ſeparate uſe, Darley v. 
Darley, M. 1746. 3 Athyns 399. | 

[If A. on his marriage with . ſettles an eſtate, which he has 
no right to ſettle, on her in jointure, and A. alſo covenants to 
leave her a houſe worth 3000 J. or that his heirs, executors, &c. 


ſhould pay her intereſt of 3000 J. and there is alſo a term for 


paying her 150/. per annum on failure of performance, and her 
portion is applied to diſcharge incumbrances which are aſſigned 
to her; after A. s death, and not leaving the houſe, C. the re- 
ycrlioner, on confirming B. 's jointure and the covenant, ſhall 
| have 
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have the incumbrances aſſigned to him, and be indemniſied out 
of the perſonal eſtate againſt the 150 J. per annum. Lord Perg 
mouth v. Lady Suffslk, . 1747. 1 Vezey 30.] 

[As in the caſe of pin-money, ſo if a wife ſuffers her huſ. 
band (one of the truſtees) to receive the rents of her ſeparate 
eſtate, ſhe can come in as a creditor only for one year's arrear,, 
Lord Townſhend v. Windham, T. 1-50. 2 Vezey 1.] 

[If huſband, on receipt of his wife's ſeparate eſtate, buys 

im" and gives them to her, it is like paying her the money of 
er ſeparate eſtate, and ſhe may retain them, tho' not as para- 
phernalia, bid. 

The jewels of the wife, tho' given by the huſband's will to her 
for life, ſhall not be ſold for payment of the huſband's debt 
charged on a real eſtate, in aid of perſonalty. 1 Brown Ch, 
Rep. 576.* 

[If a man has power to make a jointure of a clear yearly value, 
the value is to be computed at the time the jointure is made, and 
not during the continuance, E. Tyrconnel v. D. Ancaſter, 
T. 1754. 2 Vezey a99.] 

(Clear yearly value means clear of taxes borne by tenants, ac. 
cording to the uſage of the country where the lands lie, but ſub. 
ject to land-tax, and thoſe borne by landlords, Bid. 


fs M. 5.) But, if the huſband ſecures 300 J. for his wife, if ſhe ſurvives 
—_ him, by bond and judgment, and afterwards the huſband and 
: wife join in a fine of the lands of the huſband and cancel the 
bond, and the purchaſer reſerves 200 J. to ſecure himſelf againſt 

an annuity charged upon the eſtate, and gives a mortgage to a 

creditor of the huſband to pay him the 200/, after the annuity 

ceaſes ; the wife, tho? ſhe ſurvives, ſhall be barred of the 300 /. 

againſt the purchaſer and the mortgagee. R. £9. R. 19. 


(2 M. 14.) Diſpoſition by a Wife. 


If there is a proviſion that the wife by her will ſhall diſpoſe; 2 
writing, in the nature of a will, is ſufficient to diſpoſe, tho' the 
cannot make a will. Cro. Car. 219, 376. Vide ante, (2 M. 11.) 

*But where it was part of the agreement made before mar- 
Triage, that the wife ſhould have power to diſpoſe of her property, 
by will, it was held that a will made previous to the marriage, 
though ſubſequent to the agreement was revoked by the marriage, 
2 Brown Ch, Rep. 5 34.“ 

[If feme-conert has a power to diſpoſe by writing purporting to 
be a will, yet proving it in the ſpiritual court will not give it the 
authority of a will, it is only an inſtrument or appointment in 
purſuance of a power, and before it 1s proved in the commons as 
a teſtamentary conveyance, the huſband ſhould be examined as to 
his conſent. Henley v. Philips, T. 1740. 2 Athyns 48. ] 

So, if ſhe has a power to diſpoſe in the life-time of her huſ- 
band, tho? it is not ſaid, that ſhe may do it by ſuch writing. 

: 2 Fer. 3296 | i 
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If ſhe has power to diſpoſe by _ under her hand and ſeal, 
a diſpoſition by will ſigned and ſealed by her ſhall be good. R. 
. Car. 376. 

. (If —.— is a power to huſband and wife, and the ſurvivor, 
over 2 reverſionary intereſt after their deaths, by writing under 
hand and ſeal before two witneſſes, and husband dies, wife mar- 
ries again, and during coverture appoints by will ſo executed, it 
is good, Burnet v. Mann, M. 1748. 1 Vezey 156.] 

upon marriage a power 1s reſerved to the wiſe to diſpoſe of 
her perſonal eſtate, ſhe may alſo diſpoſe of all the profits thereof, 
2 V. ere . 

50 ul ; perſonal eſtate ſhall be preſumed to be the produce 
of her ſeparate eſtate, if it does not appear to have come to her 
by other means. R. 2 Ver. 535. 

So, if after marriage the huſband gives a note, that his wife 
ſhall have ſuch money at her diſpoſal ; the principal and intereſt 
ſhall be her ſeparate eſtate. 2 Ver. 659. 

[A mere voluntary promiſe from a huſband to a wife, and exe- 
cutor only, is never eſtabliſhed by this court, therefore, if huſ- 
band gives a note or certificate to his wife, declaring ſhe may diſ- 
poſe of 200 J. as ſhe thinks proper, ſhe cannot diſpoſe of them 


after his death by will. Darley v. Darley, H. 1746. 3 A.- 


tyns 399.] f 
If money 1s ſettled to be laid out in lands, and a term created. 


to raiſe 4000 J. to be paid according to the wife's appointment, 
and there happens a loſs on the funds in which the money 
is veſted, it falls on the reſidue, and no part of it on the 4000 /. 
Ole v. Heath, M. 1748. 1 Pezey 135. 

[If on marriage an eſtate is ſettled in truſtees, to receive rents 
and profits for wife's ſeparate uſe, and as the ſhall direct, ard ſhe 
ſells it without truſtees' knowledge, and husband covenants, that 
it is free from incumbrances, and there is no proof of huſband's 
uſing influence, tho' he received the money, the purchaſe is 
good; but the purchaſer muſt rely on husband's covenant ſolely 
as againſt incumbrances. Grigby v. Cox, T. 1750. 1 Yezey 517.] 

[ Feme-covert can diſpoſe of her real eſtate only by fine, or by 
having conveyed to truſtees before marriage, in truſt, for ſuch per- 
ſon as ſhe ſhall appoint, or by way of power over an uſe, as if ſhe 
conveys to uſe of herſelf for life, remainder to uſe of ſuch perſon 
as ſhe ſhall appoint; but not by bare agreement with the huſ- 
band, tho' that may bar tenancy by the curteſy, unleſs the agree- 
ment be ſuch, that ſhe may afterwards apply to equity to compel 
the husband to carry it into execution, and then 2, whether her 
heir at law is bound? Peacock v. Monk. H. 1750. 2 Vezey 190.] 

[If a father creates a truſt 9 real eſtate, the rents to be paid to 
his daughters, ſole or covert, for their ſeparate uſe, to their own 
hands, or as they appoint, and they join in bond with their hut- 
bands; the truſtees ſhall pay the rents to the obligees. Stanford v. 
Marſhal, M. 1740. 2 Attyns 68.] 

If feme-covert, having ſeparate eſtate, doth with her husband 
and her truſtee call it in, diſcharge the truſtee, and it is placed 
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out in the husband's name, and intereſt is received by him, and 
on his death ſhe manages it as his executrix ; the is barred from 
claiming it as her ſeparate eſtate, Paulet v. Delaval, T. 15 55. 
2 Vezey 663. 

[It is not determined that a wife may not diſpoſe of her ſe. 
parate property without the intervention of truſtees, or to her 
husband without truſtees, or her judicial conſent in court, Itid.} 
1 — may do it by act in pars, where no menace or impoſition, 

id. ; 

[She may pledge it as a ſecurity for husband's debt, and then 
husband ſhall exonerate. 1bid.] | 


— 15. So, the wife, where the husband is in exile, may act in all re. 
huſband is ſpects as a feme ſole: and therefore, may make a will, and diſpoſe 
a exile. of her land; tho' by the /. 34 H. 8. a deviſe of a ſeme covert ig 


void. Eg. Abr. 171. 2 Ver. 104. 


(2 M. 16.) When the Covenant of an Husband or Wife ſhall be 


inforced, tho' void. 


If the husband gives a bond or covenant to his intended wife, 
to make a ſettlement upon her, tho* the bond is avoided by the 
marriage, it ſhail be evidence of an agreement, and the husband 
ſhall be compelled to make a ſettlement. R. 2 P. V. 243. 

So, if the wife covenants, being an infant, to ſettle her eſtate, 
ſhe ſhall be compelled to do it, if the husband makes a (uitabk 
ſettlement. 2 P. V. 244. 


(2 N.) Charitable Ales. 
(2 N. 1.) Relief by Original Bill. 


File ante, CA ANCERY will relieve by original bill upon a gift to cha- 
3 ritable uſes within the /. 43 El. 4. N. Ca. Ch. 135, 267: 
Dub. Ca. Ch. 158. 

['The court will not make a decree for eſtabliſhing a charity, 
which is properly regulated by charter ſrom the crown. /tor- 
ney-general v. Smart, H. 1747. 1 Vezey 72.] 

[A ſchool founded by charter muſt be regulated according to 
the charter, not in this court, as where no charter. Attorney- 
general v. Middleton, T. 1751. 2 Vezey 327.] 

The ſtatutes of a private foundation under a charter are not 
executed in this court. J1bid.] 

The juriſdiction of this court does not extend to charity- 
ſchools where local viſitors are appointed; if it is a private viſitor, 
he and his heirs have a right. Attorney-general v. Price, T. 1744 
3 Athyns 108.] 

[If there is a publick endowment by the crown, then a com- 
mithon may iſſue from this court to inſpect the charity, and the 
application of the money ; but if by letters patent, or act = _ 

ment, 


CHANCER Y, 
jament, a local viſitor is appointed, this court cannot interpoſe. 


. the chancellor, in relation to Bertbamſtead ſchool, found- 
ed by act of parliament, with a local viſitor, (the warden of All 
Saule, did make a decree for taking an account for letting leaſes, 
and propoſed augmenting the ſalaries of the viſitor, the ſchool- 
maſter, and the uſher. Jbid.] 

Where the governors of an hoſpital are viſitors alſo, they are 
accountable to this court quad the eſtates, but not quæad the go- 


vernment of the houſe. Actorney-general v. Lock, T. 1744. 


3 Atkyns 164. ] "I ; 

[If truſtees have a diſcretionary power to repair road A. till it 
i good, and then road B. the court will not interpoſe, unleſs 
they act corruptly ; yet will not diſmiſs the information. Attor- 
nep-general v. Harrow Scheel, T. 1754. 2 Vezey.551.] 

What are charitable uſes, and how regulated by commiſſion- 

ers. Vide Uſes, (N. 1, &c.) 
$0, by a bill by the attorney-general by way of information, it 
will ſettle or direct the diſpoſition of a real or perſonal eſtate to 
charitable uſes. Ca. Parl. 22. Ch. R. 259. Tho' the king is 
patron. Skin. 645. 

And oblige truſtees to act or aſſign their truſt, Ca. Parl. 22. 
Vide poſt, (4 W. 6.) 

[Ou an information by rhe attorney-general, the court will 
give proper directions as to the charity, without regard to the 
impropriety of the prayer of the information. Attorney-general 
v. Jeanes, H. 1737. 1 Athyns 355. Attorney-general v. Bre- 
refem, 1. 1752. 2 Vezey 425.] 

[ Where there is no charter, the information ſhall not be diſ- 
miiled, becauſe the relief prayed is improper z but there ſhall be 
2 decree for the eſtabliſhment ; otherwiſe, if there is a charter. 
Attorney-general v. Middleton, T. 1751. 2 Vezey 327.) 

[Any perſon, tho' the moſt remote, in the contemplation of a 
charity, may · be relator. Attorney-general v. Bucknall, T. 1 742. 
2 Atlyns 328. 

And a charitable uſe, as well as a purchaſer, ſhall be relieved 
againſt a voluntary conveyance, 

So, againſt a leflee, who made originally a mortgage, but af- 
terwards diſcharged and aſſigned it for ſecuring a purchaſer of 
other tenements in the leaſe from meſne incumbrances. X. 
t Ch. R. 20, 21. 

And to ſuch a bill all the ter-tenants need not be parties, R 
1 Sal. 163. 

So a decree by the commiſſioners may be confirmed by original 
bill, R. Ca. Ch. 193. 

[Nowithſtanding a decree under a commiſſion of charitable 
uſes, the court may permit a ſuit here, in which neither fide is 
bound by what appeared before the commiſſioners, but may ſet 
forth new matter. Burford v. Lenthall, P. 1743. 2 A. 
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So, if one ter-tenant is charged with a charitable uſe, he may 
make all the others contributory. 1 Sal. 163. 1 Ch, K. z. 

But, if the gift is not for a charity within the f. 43 Elia. the 
bill ſhall not be in the name of the attorney-general. 2 Ver. 387, 

Augmentations of vicarages are charities, and therefore an 
information in the name of attorney-general, may be brought to 
eſtabliſh a curate's right to a perpetual curacy augmented, 4. 
torney-general v. Brereton, T. 1752. 2 Vezey 425.] 

[So, if there is an appeal from a decree of the commiſſioners, 
it may be heard as well by the maſter of the rolls as by the chan. 
cellor, Dub. Pr. Ch. 111.] 


(2 N. 2.) Tho' the Gift be void by Law. 


And a gift to charitable uſes ' ſhall be decreed tho? it is void 
in law; as, a deviſe of tithes impropriate to the curate of ſuch 
a pariſh, and afterwards to all thoſe who ſhall have the cure 
there; tho' the curate is not a corporation it is good, and the 
heir of the deviſor ſhall be ſeiſed in truſt for him. R. 2 Fear, 
349. Vide in Uſes, (N. 11.) 

So a deviſe of 10/. per ann. quamidiu a ſermon ſhall be at 4. 
ſhall be decreed, tho' it is not ſaid to whom it ſhall be paid, and 
tho no ſermon was there; for the words are tantamount to my 
be, Sc. R. 2 Ca. Ch. 18. 

So, if a rectory impropriate is deviſed for the maintenance cf 
2 miniſter, without ſaying to whom; it ſhall be decreed to a 
clerk to be inſtituted by the ordinary. R. 2 Ca. Ch. 19, 31. 

If a copyhold is deviſed and there is no ſurrender to the uf 

of the will; it ſhall paſs. C. Ch. R. 75. Vide Eg. R. 5,6. 
Vide Pr. Ch. 271. Vide Uſes, (N. 11.) 
If copyhold not ſurrendered is deviſed to a charitable uſe by 
a will without witneſſes, it is good as a direction to the heir at 
law to ſurrender, copyholds not being within the ſtatute of 
frauds; it is alſo good as an appointment under'43 Eliz. c. 4. 
and a ſurrender is not wanted, as a deviſe of lands intailed is 
good without a recovery, Attorney-General v. Andrews, H. 1748. 
1 Vezey 225.] 

If a deri or ſettlement, to a charitable uſe, is made by te- 
nant in tail without fine or recovery; it ſhall be good againſt his 
iſſue and him in the remainder. R. Pr. Ch. 16. 

So a gift to charitable uſes, ſhall be decreed, tho' made before 
the fl. 43 E. 4. and then void in law; for that ſtatute hath 2 
retroſpect. R. Ca. Ch. 195. 

But chancery will not aid a charitable uſe, where the will 1 
void for want of three witneſſes, &c. according to the ff. 29 


Car. 2. Eq. R. 5. Pr. Ch. 272, 390. 
(2 N. 3.) Where the Land, Qc. given is improved. 
So, if lands are given to charitable uſes, and afterwards by 


improvement, Sc. they are of greater value; chancery will 2 
; app 


CHANCERY; 


application of the improvement to the ſame uſes. Vide 2 Ca. 
Ch. 53. Pr. Ch. 225. | 

If a deviſe is of 101. per ann. quamdiu a ſermon ſhall be at A. 
and no ſermon was for many years there; the arrears ſhall be 
applied for the purchaſe of other land for the increaſe of the ſa- 


> Ca. Ch. 18. 

15 a man ſays that, having determined his manor for charita- 
ble uſes, he deviſes it, which was of the rent of 240. per ann. 
to truſtees, upon truſt to pay ſuch ſums annually, which amount 
to 120 J. per ann. to ſuch charities; the ſurplus alſo ſhall be de- 
creed to charitable uſes. R. Ca. Parl. 23. 

So, if lands given to charitable uſes are in leaſe and improved, 
the leſſees ſhall be decreed to make an increaſe of the rent; for 
they ought not to gain, if they do not loſe, by the charity. R. 


Cr. Ch. 195. 
So, if lands then in leaſe for 70/. per ann. are purchaſed by a 
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corporation, but the greater part of the purchaſe money given by 


the charity of private perſons, and afterwards the lands are im- 
proved to a greater value; tho* 70/1. per ann. only was allotted 
for charities, and the ſurplus always applied to the uſe of the 
corporation, yet the ſurplus thall go for the augmentation of the 
fame charities, Cnt. in Chancery, but reverſed in Parliament. 


2 Fer, 397. 
(2 N. 4.) How Charitable Uſes ſhall be decreed. 


Chancery will decree the charity generally as near as can be to 
the intent of the donor; and therefore, if the gift is of money 
to the pariſh of B. generally; it ſhall be decreed to the poor. 
R. Ca. Ch. 135. 

If the gift is for the poor within the precincts of the city of 
R. if other pariſhes are afterwards admitted within the precincts 
of the city, the poor of the pariſhes admitted ſhall have a propor- 
tion of the charity. R. Ch. R. 194. | 

[If money is left to a ward according to Mr. his will, 
the court will (the attorney-general being a party) decree it to be 
diſpoſed of as the alderman and principal inhabitants think moſt 
teneficial for the ward. Baylis v. Attorney-General, H. 1741. 
2 Athyns 239. ] 

If land is veſted in truſtees for a chapel for the uſe of the in- 
habitants of V. the miniſter ſhall be choſen by the inhabitants, 
not by the truſtees. 2 Ver. 387. 

So, if the lord of a manor veſts part of the waſte in truſtees 
for a ſchool for the pariſh, which is erected by contribution of 
the inhabitants. Dub. 2 Ver. 387. 

[If 4, leaves money by will, to be diſtributed in charities 
therein deſcribed at the diſcretion of his three executors, and one 
cies before filing information; the power of nominating the per- 
ſons to partake of the charity is continued to the ſurvivors, for it 
8 an authority coupled with an intereſt. Atorney-(reneral v. 
Glegg, M. 1738, 1 Athyns 356.] 

Vox. II. D d {But 
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CHANCERY. 


[But it is ſo far a truſt that the court may interpoſe, having 
a more extenſive juriſdiction in charities than in other caſes, 
Ihid.] | | 

['The executors cannot in ſuch caſe divide the charity into 
thirds, and each nominate to a third abſolutely, for a determina. 
tion of every object is left to all three. 1bid.} 

(If A. has power to nominate a maſter of a ſchool in ſixty days 
after avoidance, on default the dean and chapter in thirty days, 
on default the biſhop; A. nominates B. who is not qualified, 
not being a prieſt ; biſhop gives notice of lapſe to dean and chap. 
ter, who do not nominate, biſhop nominates C. who reſigns into 
the hands of A. who again appoints B. now a prieſt ; this ſhall 
be a good nomination, tho' C. had not taken the oaths. Altar. 
ney-General v. Wycliffe, H. 1747. 1 Vezey 8o.] | 

[If it is quite uncertain whether the donor intended that the 
capital ſum ſhould be diſpoſed of, or only the intereſt and pro- 
duce of it, the court will not confine it to the intereſt and pro- 
duce. Attorney-General v. Bucknall, T. 1742. 2 Ath. 328.) 

[Where a legacy is given to a charity, intereſt ſhall be paid 
from teſtator's death. Attorney-General v. Hayes, H. 1736, 
1 Nthyns 356. ; 

The owner of land charged with an annuity for payment of 
a ichoolmaſter is not excuſed from the payment when there is no 
ſchoolmaſter, tho? it continues for years, and without the faul: 
of the owner, Aylet v. Dod, H. 1741. 2 Athyiis 238.] 

[If A. by will gives © to the Latin ſchool at J. and if any 
« man is poſſeſſed of it that teacheth boys, and is richly 
« grounded in the Latin tongue, 5 J. to be paid him yearly for 
tc teaching three boys,” ir ſhall be paid to the ſcholmaſter for ever, 
Cheeſeman v. Partridge, M. 1739. 1 Atkyns 436.] | 

[If a college, having particular powers as to a ſchool, appoints 
one of their fellows maſter, and another fellow uſher, (which 
had never been done before) with an yearly ſalary, and the uſher 
never attends, nor receives the ſalary, but the maſter receives it, 
and there are but very few boys; the court will order the maſter 
to refund the uther's ſalary to the charity, tho' he ſays he thinks 
himſelf liable to account to the uſher for it, and alſo that he has 
ſpent it. Attorney-General v. Corporation of Bedford, T. 1754. 
2 Vezey 05. 1 

[If a man deviſes his real and perſonal eſtate to truſtees, to 
pay certain annuities and legacies, and then in truſt as to the 
ſurplus for thoſe perſons that are commonly called diflenting mi- 
niſters, particularly 35 J. per annum to him at B. the like to him 
at V. the like to him at D. it ſhall be decreed them. Lloyd v. 
Spillet, M. 1734. 3 P. V. 344. H. 1740. 2 Athyns 148.) 

[If A. gives to B. miniſter of the baptiſts at M. 50/7. and then 
gives lands to C. in fee, chargeable with an annuity to the bap- 
tiſt miniſter at M. or elſewhere, in the pariſh of H. with power 
to diſtrain; it is good charity, and ſhall go to the miniſter for 
the time being; (this will was made before the marimain act.) 
Aticrncy-Generel v. Gock, P. 175 1 Vezey 273.1 44 

| . | ; Tie 
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e court will examine into the reaſons for the amotion of 
+ penſioner in an hoſpital with the ſame nicety as if his free- 
hold was concerned. Attorney-General v. Lock, T. 1744. 3 A.- 


A 164.1 ä | 


go, chancery may regulate the manner and circumſtances of ( N. f.) 
the gift: as, a deviſe of 10/. per ann. quamdiu there ſhall be a any = 
ſermon every Saturday at A. be choſen by the majority of the beſt be regula. 
inhabitants was decreed to a catechiſt, to be approved by the bed. 
biſhop. R. 2 Ca. Ch. 18. 

80, if a rectory impropriate is deviſed for the maintenanee of 
a miniſter, without a reſervation of the nomination to himſelf ; 
the miniſter ſhall be inſtituted by the biſhop, and it ſhall not be 
a donative. X. 2 Ca. Ch. 19, 31. 

[f an hoſpital is founded, and by the conſtitution the annual 
rent (which was 120/. per aun.) is not to be enlarged, nor above 
three years rent taken as a fine upon the renewal of a leaſe for 
twenty-one years; yet upon an alteration of the prices of provi- 
fons and the circumſtances of the times, the annual rent may be 
augmented. R. 2 Ver. 596, 

So, if a leaſe is made of lands given to charitable uſes, to A. 
at the rent of only a third part of the improved value, in conſi- 
deration that he had expended divers ſums of money for the re- 
covery of the charity, with a covenant that the leaſe ſhall be re- 
newed without a fine : the leaſe ſhall be renewed, but the rent 
thall be augmented to a third part of the then preſent value, 

2 Per, 746. 

If A. having relieved ſeven poor women of the pariſh of L. 
where he inhabited, during his life, by his will gives 28 J. per 
am, to be diſtributed yearly amongſt ſeven poor women: it ſhall 
be diſtributed in perpetuity to ſeven of the ſame pariſh, C. 

Re 354. | 
{Yet alteration of circumſtances ſeems to be in the diſcretion 


ef the court, 1 Ver. 55.] 
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50, if land be given to a ſuperſtitious uſe, quamdiu the law (2 N 6.) 


permits, it may be decreed to a good uſe. 2 Cu. Ch. 18, ig _ 
If it is given to a nunnery, &c, RX. Sal. 162. 


Or, to a popiſh prieſt. 2 Ver. 266. 


So, if lands given to particular uſes are improved; the im- (2 N. 7.) 
provement ſhall 2 for the augmentation of the ſame uſes in pro- porn 
portion, "1 & BR ; T ; the ellate 
But where land is given to an hoſpital, and a ſtipend to a dittributed, 
prebend, to be warden, is aſcertained ; the improvement of the 
* ſhall all be diſtributed to the poor of the hoſpital, 2 Ca. 
3. | 
If a charity is given for the maintenance of twelve poor per- | 
ſons, and an improvement is made at the charge of the pariſh ; | 4 
— improvement may be applied to other uſcs of the pariſiu; Er. - 
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CHANCER Y. 


And if truſtees are negligent, they ſhall be decreed to accouie 
and aſſign their eſtate to other truſtees. Ch. R. 269. 


Who are bound by the decree. Vide in Uſes, (N. 23.) 

How a decree by commiſſioners of charitable uſes ſhall be cer. 
tified to chancery, and how exceptions ſhall be taken to it. Vid. 
Uſes, (N. 24, 25. ) 

When — confirms, enlarges, or annuls it. Vide Uſer, 
N. 26, 2 
| How > ok Vide Uſes, (N. 26.) 


(2 O. 1.) Certiorari Bill. 


I F there is an action in an inferior court, in which the defer. 

dant cannot have right done him, becauſe his witneſſes live out 
of the juriſdiction, or for any other cauſe; the defendant may ex- 
hibit his bill in equity in the nature of a certiorari to remove his 
cauſe into chancery. 2 Per. 401. Ch. R. 203. Eg. Aör. 80, 

And thereupon the plaintiff in the inferior court ſhall be put 
to anſwer, and the plaintiff in equity may proceed to the hear. 
ing of the cauſe. Ca. Ch. 31. 

And the plaintiff may inſert other matter in the certiorari bill, 
and then there ſhall be no procedendo. Eq. Abr. 80. 

So, tho? the ſuit is in a county palatine a certiorari bill lies, 
1 Ver. 178. 

So, after a procedendo upon a certiorari bill and a decree in the 
inferior court, the party ſhall have a bill here to inforce or re- 
medy it. Ch. R. 224. 

The plaintiff in a certiorari bill ought to give ſecurity by bond 
to prove his ſuggeſtion within and if the maſter 
does not certify the ſuggeſtion proved, a procedends goes, 2 er. 
492. Vide ante, (D. .) 

If the ſuggeſtion is proved, the defendant anſwers, witneſfes 
are examined, publication paſles, and a ſubpena ad aud. julliciun 
goes. 2 Ver. 492. | 

And upon the hearing, the court may determine, or award a 
procedendo, 2 Ver. 492. Ch. R. 224. 

So, a procedendo may go after publication, before a /#bpana al 
aud. judicium, 2 Ver. 492. 

So, after a /ubpwena ad aud, judicium. Eg. Abr. 81. 

So, the court may grant a procedendo, or hear the cauſe at dif- 
cretion, Eq. Abr. 81. 

But after a decree to account in the exchequer at Che, efter, Se. 
or other county palatine, the defendant ſhall not have a certiorari 


bill, upon a pretence that his witneſſes and deeds are out of that 


juriſdiction, R. Ch. R. 452, Upon a Plea of ſuch a decree. 


(2 O. 2.) Bill by way of Appeal. 
So a bill lies by way of appeal to proceedings in the ſpiritual 


court. 
And ſuch bill ouglit to alledge, that the inferior court Sage 
unjuſtly, but need not ipecify in what particulars. 1 Fer. 442, 


'. 


n 


CHANCERY. 


(2 P.) Common. 
CH ANCERY will adjuſt and ſettle diſputes between com- 


moners. 

If a copyholder has the freehold granted to him, with his com- 
mon; tho” the common is extinct by law, the copyholder ſhall 
have it in equity. R. 2 Ver. 250. 

But a bill ought not to be brought to prove a right to common, 
till his right be eſtabliſhed by a trial at law. 1 Yer. 308, g. 

Tho' the plaintiff had the enjoyment for fifty years. Eg. 
Ca. 183. 

80 ak, which has a manor for the benefit of the in- 
habitants, ſhall not be allowed to incloſe or to make leaſes, with- 
out the conſent of the major part of the inhabitants. Ca. 
Ch. 269, 270. 

80 a bill ſhall not be allowed againſt a grantor of common for 
oyer-ſtocking the common. X. 2 Ver. 116. 

So chancery will inforce the performance of an agreement for 
the incloſing of a common, and will ſet down a commiſſion for 
ſettling the title of every one. Ca. Ch. 48. Ch. R. 18, 144. 

Cb. R. 14. 

And will not permit the diſſent of two or three perſons to hin- 


"der the public good. Ca. Ch. 48. Semb. contra 2 Fer. 103. 


Vide infra. 

So if a common is incloſed for thirty years, chancery will not 
open 1 V. ere 32. 

So if a woman who has but a ſmall eſtate in jointure, will diſ- 
turb an incloſure agreed to by her huſband, by which ſhe received 
benefit. 1 Ver. 456. 

So an agreement for ſtint of common ſhall be decreed, tho? 
two or three diſſent, R. 2 Ver. 103. 

So if upon an agreement for incloſure, ſo much was allotted 
to the parſon, it ſhall be decreed ; tho” a ſmaller part is accepted 
of by the ſucceeding rector, and confirmed by decree in equity. 
R. Ch. R. 144. 

But without an agreement for an incloſure, or benefit al- 
ledged, the court will not compel a frecholder to aſſent to it, 
_ he is the only perſon, who diſſents. 1 Ch. R. 259. 
2 Yer. 10J, 

90 if = lord incloſes, by way of approvement, within the J. 
F Merton; the court will not eſtabliſh it before a trial at law, 
whether ſufficient common remains. R. 2 Ver. 301, 356. 

So if a greater part of the commoners agree to a ſtint of com- 
mon; the court will not inforce the agreement againſt others, 


who do not agree. 2 Ver. 575. Vide ſupra. 
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C HAN CE R T. 


(2 Q.) Condition. 
(2 Q. 1.) How conſtrued, 


Condition ſhali be modified in equity, in conformity to the 

intent of the parties: As if land is ſettled in truſt (if A. ſe. 
cures 5004. to his youngeſt ſon) to be conveyed after ſuch ſecuyi. 
ty to A. and his heirs; and if A. does not ſecure it, &c. to B. 
and his heirs : A. does not make the ſecurity ; this condition pre. 
cedent ſhall be conſtrued and regarded in the nature of a penalty, 
and therefore the conveyance to B. ſhall be ſubject to the 500/, 
for the portion of the youngeſt ſon. R. Ca. Ch. go. 

If an executor gives a recognizance, with a condition abſolute 
for the payment of 10,000 J. to an orphan, and afterwards the 
eſtate of the teſtator falls ſhort ; he ſhall be relieved, and the 
condition ſhall be qualified and conformed to the intent and equity 
of the caſe. R. Ca. Ch. 191, | 

Bond given as ſecurity for collector of cuſtoms extends not 
to a ſubſequent duty where collector has new deputation and 
gives ſecurity. Bartlett v. Attorney-General, M. 8 Am, 
Parker 277.] 

[Or if no ſecurity is given on new deputation. Bondage v. 
Attorney-General, M. 8 Ann. Parker 2758.] 

If a man deviſes land to his daughter, with a proviſo, that if 
his ſon pays to her 50 J. he ſhall have the land; this ſhall be a 
condition, and tho? the ſon does not pay at the day, upon which 
the daughter ſells it, the ſon upon payment afterwards ſhall be rc. 
lieved againſt the vendee, R. 2 Ca. Ch. 1. 

{If A. geviſe an additional legacy to his daughter, on condition 
that ſhe marries a man who bears the name and arms of A. and 
ſhe marries one who three weeks before the marriage calls himſelf 
A. it is a good performance of the condition, tho? there is no act 
of parliament, and equity will not decree him to retain the name, 
Barlxv v. Bateman, T. 1730. 3 P. V. 65.) 

[If A. deviſes to B. 200 J. provided the marries with conſent 
of father and mother, the cannot have it till ſhe marrics, 
though father and mother conſent, for marriage is a condition 
precedent to the veſting, Garbut v. Hilton, MH. 1739. 1 Als 
kyns 381. ] | 


(2 Q. 2.) Breach of a Condition, 


If a condition is literally broken, yet if the intent and ſubſtance 
of the condition be performed, it is ſufficient ; as if an eſtate is 
deviſed to A. upon condition that his father ſettles two-thirds of 
his eſtate upon A. and the heirs males of his body; if the father 
deviſes to him for life, and afterwards to his firſt and other ſons 
in tail male, it is ſufficient ; for it is purſuant to the intent, K. 
1 Ver. 83, 


30 


CHANCER Y. 


go if a condition is that the leſſee do not make an under-leaſe 
for more than three years, except to his wife or children, without 
the conſent of the leſſor, and the executor of the leſſee ſells the 
leaſe for the payment of debts; the breach of the condition 
(hall be helped, for the term was ſubject to debts, R. 1 Ch, 

170. 
n cif a man by will gives money and jewels to truſtees, to ſell 
and pay his ſon's debts, provided the creditors, within four 
months, accept the compoſition and diſcharge the ſon ; if ſo, he 

ives 600 J. to his ſon, if not, gives it over to his grand-children, 
and no tender is made by the executors, but within four calendar 
months the creditors file their bill, accepting the legacies, and of- 
fering to releaſe ; it is a performance of the condition. Franco v. 


Alvarez, ©. 1746. 3 Atkyns 3424] 


If a condition be broken, yet it ſhall afterwards be relieved, 


497 


(2 Q 3.) 


Waen it 


when it may be afterwards performed: As if 500 J. is deviſed to roy Bis 
A. if his father releaſes his right to goods, and if he refuſes, then lieved. 


the 500 J. ſhall go to the executors of the teſtator; the father re- 
fuſes to make the releaſe ; yet upon a bill againſt the father and 
the executors, A. ſhall be relieved ; for the father may afterwards 
made a releaſe. R. 2 Vent. 352. 

Tho' it was deviſed over to the executors ; for that was no 
more than the law implied. 2 Vent. 35 2. | 

So if a man deviſes land to A. upon condition that he pays 
1000 J. per aun. to his heir, for 20 years; If A. does not pay at 
the day, by which the heir enters, A. ſhall be relieved ; for when 
a recompence can be made by intereſt for the non-payment, re- 
lief ſhall be given. R. 1 Sal. 156. 

So if the condition is, that he ſhall pay debts and 
legacies, and the heir enters for non-payment. 1 C5, 


R. 161. 
If a condition in a leaſe is, that the leaſe ſhall be void 


on non-payment of the rent and non-performance of the 
covenants; and the leſſor recovers for not repairing the 
houſe ; the leſſee ſhall be aided upon payment of the damage, 
which the leſſor ſuſtained by the want of repair, R. Ag. 
Ca. 91.“ 

h 1 A. is elected under Dr. Ratclife's donation, receives the ſa- 
lary for five years, and then, inſtead of travelling for five more, 
as the will requires, upon ill health reſigns, and truſtees accept, 
and put another in his room, he ſhall not refund; tho' if they 
had refuſed to accept, poſſibly he might, Attorney-General v. 
Dr. Stephens, P. 10 G. 2. 1 Athyns 358.] 


50 when a compenſation can be afterwards made; as if the 
condition is for payment of money at ſuch a day, and it is not paid 
at the day, 3 Ca. Ch. 135. 1 Ver. 83. | 

Tho' the condition is annexed to a voluntary ſettlement, or 


deviſe. R. Ca. Ch. 144. 
Dd 4 It 
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(2Q.5.) 


If tte 


breach was 
procured 


by fraud. 
(3 Q. 6.) 


If the cone 
dition was 
-yn terrorem, 
Vide poſt, 
(3 Z. 55 
Sc). 


c HAN C E R x. 


If a deviſe is made with a declaration that the deviſce 
being evicted, ſhall have ſuch land; the deviſee being evicted of 
part, ſhall have a compenſation pro tanto, 1 Ver. 270. Eg. 
Abr. 106. ; | 

Tho' there is a deviſe over, upon failure of payment, within 
fix months, to another; yet the time for payment may be en. 


larged. 2 Ver. 222. 


So if the deviſe is to A. upon condition that he pays 100 J. to 
every one of the deviſor's daughters within ſix months: if the mo- 
nies are not paid at the day, the deviſce, tho! it is a voluntary giſt, 
{hall be aided. R. 2 Jer. 366. 

Or upon condition, that he pays to his daughter, who 
is alſo his heir, 100 J. per ann. till 300. is paid. R. 
2 Ver. og. | | 

And though the daughter enters for non-payment, and 
ſells the land, the deviſee ſhall be aided againſt the vendee for 
the condition was in the nature of a ſecurity for payment, Eg. 
Abr. 106. 3 

So if the condition be that, upon payment of a portion to a 
daughter by A. the land ſhall go to A. and his heirs, and A. dies 
before the day of payment ; his heir upon payment ſhall have the 
land. N. Eg. Mr. 107. 

If the condition be that if the father does not releaſe to the ex. 
ecutor, the legacy to his ſon ſhall be void; if the father refuſes to 
releaſe, at firſt, but afterwards does releaſe, the fon ſhall be aided, 
Eg. Abr. 108. 2 Vent. 352. | 

But a deviſee ſhall not be aided, without paying all intereſt 
from the day of payment. 2 Per. 594. 

Without deduction for taxes, tho' directed to be paid by the 
deviſee out of his eſtate. 2 Fer. 595. | 


So if the condition is broken by the fraud or practice of him, 
who is to have the advantage of it. R. 1 Rol. 374. J. 35. D. 
3 Ca. Ch. 134. 


If a condition is added only in terrorem ; as if a portion is given 
to a woman, upon condition, that ſhe does not marry without the 
conſent of ſuch a perſon, without a limitation over; if ſhe marries 
without the conſent, yet ſhe ſhall be relieved. R. Ca. Ch. 22. 
R. 1 Ch. R. 121. R. 2 Ver. 293, 4. R. Shin. 286. Eg. 
Ar. 110. 

And if there be a conſent in writing after the marriage, 
ſhe ſhall be relieved, though there was a limitation over. 
Ambler 256. * 

80 if there be a ſettlement on two daughters, provided that, 
if either of them merry without the conſent of their mother, it 
ſhould be to her 2 ſeparate uſe; and the mother 
propoſe and encourage a marriage with one of them, and aſter- 
wards refuſe her aſſent; if in ſuch a eaſe, the daughter marry the 
perſon avi lout the mother's conſent, the eſtate ſhall not go to the 
ſepargte uſe of the daughter. Ambler, 263.“ 


| (But 
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[But this is only as to perſonal eſtates ; for if the portion is to 
ariſe out of lands, and there is no deviſe over, it ſhall go to the 
heir; and the money is to be laid out in lands. Pulling v. Reddy, 
7. 16 G. 2. Will. 21.] 

[If a mother by will gives her daughter A. 900 J. if ſhe marry 
with conſent of truſtees in writing, and not otherwiſe, and charges 
her real eſtate with her debts and legacies, and A. marries without 
conſent ; this is a perſonal legacy, and ſhall be paid, (had it been 
originally charged on land it ſhould not); and if the perſonal 
eſtate is exhauſted by payment of debts or legacies, the real eſtate 
ſhall make it good pro tanto. Reyniſb v. Martin, P. 1746. 3 A. 

330. Will. 130.] 

(If a man by will gives 1500/. to each of his grand-daughters 
on their day of marriage, and defires they ſhould not marry with- 
out conſent, &c. and therefore if any ſhould marry without con- 
ſent, revokes what was to be paid her, and ſhe ſhall not be intitled 
to any benefit, further than the father and mother or ſurvivor of 
them ſhall direct; and after the legacies and ſums directed to be 
paid are ſatisfied, gives the reſidue to his daughter for life, and 
then to B.; this is not a deviſe over, but a+ power to the 
parents to abridge; therefore the condition is in terrorem only, 
and a grand-daughter marrying without conſent ſhall have 
the 1500 I. Wheeler v. Bingham, T. 1746. 3 Athyns 364. Wil- 
bn 135. 

/ 80 k BY is deviſed upon condition, that ſhe ſhall not marry. 
D. 3 Ca, Ch. 135. Vide Comynss Rep. 729. Skin. 286. 

So if 200 J. are deviſed, if ſhe behave herſelf dutifully to her mo- 
ther; it ſhall be paid, though ſhe marries without the conſent of 
the mother, R. 1 Ch. K. 122. 

But if the portion of land is deviſed over to another, if ſhe 
marries without conſent ; ſhe ſhall not be relieved upon a mar- 
nage without that conſent. R. Ca. Ch. 22. R. Ca. Ch. 142. 
1 Vent, 199. Fry and Porter. Upon an appeal from a decree of 
the maſter of the rolls to the contrary. 1 Mad. 300, &c. 2 Ver. 87, 
357, 452+ Vide poſt (3 Z. 5, Sc.) 

(If A. by leaſe and releaſe limits his eſtate to himſelf for 
life, &c. with a truſt of a term, that if there ſhould be a ſon and 
two or more daughters, the truſtees were to raiſe and pay to each 
2000 /, if ſhe marry with conſent of her mother, and in the mean 
time directs maintenances z and if any die before the portion paid, 
then it is not to go to her executor, but the eſtate to be exonerated 
of it, 'or, if raiſed, to go to him to whom the reverſion of the 
eſtate is limited; and afterwards, by will, A. directs 2000 J. a- 
piece more. to each, out of his perſonal eſtate, as an augmentation 
of her original portion, and ſubject to the ſame conditions; and 
if any dies before the original portion becomes. payable, then this 
legacy of 2000 /, not to go to her executor, but to his widow and 
executrix : And A. dies; and on bill filed the court orders the 
maintenances to be raiſed immediately, and then two of the daugh- 
ters marry without conſent ; they are not intitled either to the 


priginal portion, nor to the legacies, Hervey v. Afton, P. 1737. 
; and 
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and T. 1738. Per Hardwicke C. Lee C. J. Willis C. J. 2nd 
C:myn J. unanimouſly, 1 Atkyns 361. 

[If a condition is annexed by will to a deviſe of real or of per. 
fonal eſtate, (as marrying with conſent) and no notice 
is required to be given, there the legatees muſt perform the 
condition, or they cannot be intitled ; and if there is a deviſe 
over, forfeiture incurs. Chauncy v. Graydon, T. 1743. 2 4 
Ans 616.] 

[If one child forfeits by marrying without conſent, and next 
day another does the ſame ; he forſeits the ſhare of the forfeiture 
of the firſt, as well as the original portion. id.] 

So if the marriage be a condition precedent to the veſting of the 
eſtate. R. 3 Ca. Ch, 130. Vide poſt, (2 Q. 8.) 

Yet a deviſe to a woman upon condition, that ſhe does not mar- 
ry without the conſent of A. and B. and if ſhe does, to ſuch per- 
ſons as A. and B. ſhall nominate, otherwiſe to A. and B. them. 
ſelves; if ſhe marries without eonſent, the portion ſhall go 
to the truſtees. R. Ca. Ch. 58; ſeems as if the deviſe to 
perſons, who are to conſent, ſhews the intent to be only in ter. 
rorem. : 

[So if A. gives his daughter B. 2000 J. payable at twenty-one 
or marriage, if the marries with conſent ; provided if any of the 
legatees die before their legacy payable, it ſhall be divided be- 
tween the ſurvivors; and B. marries under age; it is a deviſe in 
terrorem only, and the legacy veſts on the marriage. Underwud 
v. Mrris, P. 1741. 2 Atkyns 184.) *The authority of this 
caſe is denied. 1 Brown 304. 2 Brown 488.“ 

So a deviſe to daughters, and if they marry without the con- 
ſent of the executors, over to others : If the daughters arrive at 
full age, they ſhall have their portions ; for it ſhall not be in- 
tended that they are to be reſtrained to the conſent of the exc- 
eutors, but only whilſt under age. XR. in Cauc. int, Lloyd aid 
Hughes, T. 2 Face 2. Semb. cont. 45 2. 

If a woman releaſes her portion charged upon land by her 
grandfather, at the requeſt of her father, who promiſes to make 
an improvement and to take care of her portion, and afterwards 
deviſes, that the portion ſhall be paid, if ſhe marries with the 
conſent of his executor, otherwiſe he gives her only the intereſt 
thereof for her life; tho? ſhe marries without conſent, all the por- 
tion ſhall be paid; for it was a debt to her from her father. K. 
Ch. R. 145. 

If a deviſe is to a daughter, and if the does not marry with the 
conſent of the executors, to the daughters of one of the 
executors; if A. makes his addreſſes to the daughter, with the 
privity of the executors, and afterwards marries her, he ſhall 
have the portion, though there was no expreſs conſent, K. 
2 Per. 580. t 

[If a fortune 1s ſettled on A. provided ſhe marries with conſent 
of three truſtees, if not, over to others; and B. makes a propoſas 
to one of the truſtees, who communicates it to the other two; 


they all diſapprove of it, unleſs the ſather of B. will make a bct- 
ter 


* . * 
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ter ſettlement, and write a letter to that purpoſe to their agent, 
and ſay, © if he does, we believe the young tolks are too far en- 
ged, and we ball © be obliged to conſent ;” and by another let- 
ter to their agent they refuſe to conſent on any other terms; and 
B. and A. 2 privately, and after that B. applies to the other 
two truſtees, who tell him they will not conſent but on the above 
terms: yet if there is no objection to the perſon or eſtate of B. 
and the ſettlement is not diſparaging, the words wwe ſhall be obliged 
#2 conſent, ſhall be conſtrued a preſent conſent, and the con- 
dition well performed. Daley v. Deſboeveric, 1738. 2 A 
Unt 261+] 
4% if a deviſe is to A. upon condition, that he does not diſ- 
pute his will; it will not be a breach, if there is a probable 
ground of conteſt. R. 2 Ver. gi. [Morris v. Burroughs, H. 
1737- 1 Atkyns 399. Lloyd v. Spillet, M. 1734. 3 P. V. 
344 H. 1740. 2 Athyns 148. 

If a man charges land with a portion for his daughter, at the 
age of twenty-one, or marriage; but if ſhe marries without the 
conſent of her mother during her life, (who was her guardian), 
part thereof to go to the payment of his debts: after the age of 
twenty-one, a marriage without that conſent does not forfeit any 
part of the portion. R. Ig. R. 26. Reverſed Temp. G. 2. Vide 
Comyn Rep. 726. 

*On this ſubject of conditions in reſtraint of marriage, lord 
Thurlew expreſſes himſelf thus: the early caſes refer in general 
to the canon law as the rule by which all legacies are to be go- 
verned. Towards the latter end of the laſt and beginning of 
the preſent century, the matter is more looſely handled : no re- 
ference is made to the canon law, as affording too poſitive a rule, 
but theſe conditions are treated as partaking of the force allowed 
them by the law of England, but at the ſame time as unfavour- 
able to the good order of ſociety : at length it became a common 
practice that ſuch conditions were only in terrorem, I do not 
find it was ever ſeriouſly ſuppoſed to be a teſtator's intention to 
hold out the terror of that which he meant ſhould never hap- 
pen: but the court has made fuch conditions amount to no 
more, Proviſions againſt improvident marriages during infancy 
or to a certain age could not be thought an unreaſonable pre- 
caution for parents; the cuſtom of London has been found rea- 
ſonable,® 

*About the middle of the preſent century doubts aroſe which 
divided the opinions of the firſt men of the age. The difficulty 
ſeems to have been in reconciling the cafes. The prevailing 
opinion was, that deviſes of lands thould follow the rules of 


the common law; and legacies of money the rules of the canon 


law. * 
The queſtion remains yet unreſolved what is the nature and 
extent of the rule. An injunction to aſk conſent is lawful, as 


not reſtraining marriage generally: a condition that a widow 
ſhall not marry is not unlawful : an annuity during widowhood : 


condition to marry or not to marry Titius, is good: a condition 
i pre- 
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preſcribing due ceremonies, and place of marriage is good: fit! 
more is a condition good which only limits the time to rwenty. 
one, or any other reaſonable age, provided it be not uſed ey. 
fively, as a cover intending to reſtram marriage generally, It 
is agreed on all hands, that (however reſtrictive of marriage) 
when the legacy is given over to other uſes, the teſtator ſhall be 
deemed to regard thoſe uſes. 2 Brown 488.9 

[A proviſion on condition, by an elder brother for younger 
children unprovided for, ſhall be conſtrued in the ſame manner 
as 33 by a father. Berkeley v. Ryder, T. 1752. 2 N. 

429. 
1 to be paid nomine pœnæ for non-payment of the princi. 
pal ſum, ſhall only ſtand as a ſecurity for legal intereſt for it, 
Aylet v. Dod, H. 1741. 2 Atkyns 238.] 

But a nomine pene in a leaſe to a tenant, to prevent breaking 
up old paſture ground, is otherwiſe, and the whole ſhall be paid. 


(2Q.7-) If a condition is broken only in circumſtances, but the ſub. 
5 ket, ſtance is performed; as if the condition be, that the party ſhall 
roken only . f 1 
in circum- not do a thing, without conſent in writing, and there be a con- 
Kances ; or ſent without writing. Ca. Ch. 141. 3 Ca. Ch. 130. 
medic by If an eſtate is deviſed upon condition, that the deviſee ſhall con- 
the at of vey two parts to A. and if he does not, deviſed over to another; 
God, if he does not convey exactly two parts, but tantamount in value, 
it is ſufficient. R. Ca. Ch. 131. 

[If a man deviſes lands to B. and his heirs, on condition that 
he marries C. and B. by bill declares himſelf ready to 
marry her, and ſhe by her anſwer declares ſhe will not marry 
him, and afterwards marries another, and dies; the condition 
is diſpenſed with. Kobinſon v. Comyns, H. 9 G. 2. C. 
T. 164. 

So if a condition ſubſequent becomes impoſſible by the act of 
God. D. 3 Ca. Ch. 135. Vide 1 Ver. 83. 

[If a man gives 1000 J. to his daughter, to be paid at twenty- 
one or marriage, provided ſhe marry with conſent of executors, 
if ſhe dies before the money payable on theſe conditions, the mo- 
ney to his ſons; and all the executors die before ſhe marries, ſhe 
is intitled to the 1000/. Graydon v. Hicks, M. 1339. 2 Ats 
Eyng 16.] 

b [But if there is an adminiſtrator with the will annexed, his con · 
ſent is required. Did. | 


(2Q. 3.) But if the eſtate is limited upon a condition precedent, the 
When it breach generally ſhall not be relieved. R. Cu. Ch. 130, 135. D. 
"ca be 1 Ver. 83. 

Where the As if an eſtate is deviſed to A. if ſhe marries to ſuch a one, 
condition is otherwiſe to B. if ſhe does not marry the ſame perſon, the eſtate 


precevent. Joes. not veſt, and ſhe ſhall not be relieved. R. 3 Ca. Ch. 13% 
2 Fer. 338, 9. 


Yet 
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Yet where the condition precedent is not performed, but there 


was no default in the party, who omits the performance, chancery 
will give relief; as if a deviſe is to A. for three years, and if a 
lady, who was his heir at law, intermarries with B. within three 
years, then to her and the heirs of her body: If the mar- 
nage was omitted by the default of B. chancery will relieve. 
R. cont, in Chancery, but the decree ꝛuas reverſed in parliament. 
Sal. 232. 
If a — deviſe that, if his daughters releaſe to his heir ſuch 
and ſuch lands, he gives them ſuch and ſuch portions 
and one of the daughters dies before the releaſe, the reſt ſhall 


be relieved; for ſuch a breach may be compenſated. Semb. 


1 Ver. 222, 3. 
If the deviſe be, that if A. ſecures 500 J. to his daughters, the 


truſtees ſhall convey to A. and his heirs; if A. dies before the 
zoo /. is ſecured, if it was afterwards ſecured, the truſtees ought 


to convey, Ca. Ch. 89. Eg. Abr. 107. 


do equity does not relieve for a condition broken, where there 
is no proper meaſure for recompence : As if the condition is, that 
a leaſe ſhall be void, if the leſſee aſſigns without licence. R. Eg. 
Ca, 113.“ 

So, though the condition is ſubſequent, there ſhall be 
no relief, if there cannot be a compenſation for it. Eg. 
Ar. 108. 


So if a leſſor enters for a condition broken, and recovers 
in ejectment, and offers to take his arrears of rent and 
coſts, which A. the aſſignee of the leaſe refuſes, for which 
reaſon the leſſor demiſes to another: A. ſhall not afterwards be 
relieved, againſt the breach of the condition, in equity. &. 
i Per. 450. 

50 if the condition is that by non-payment, the eſtate ſhall ceaſe 
both in law and equity; if the party does not pay at the day, he 
ſhall not be relieved, it being a voluntary ſettlement. 1 Yer. 456, 7. 
Cent. 2 Ver. 366. Vide ante, (2 Q. 4.) 

If a deviſe is to the eldeſt daughter, upon condition, that if ſhe 
does not pay fo much to the other daughters within fix months, it 
thall go over to the ſecond daughter, upon the ſame condition, 
and if ſhe does not pay to the third, c. After ſix months, the 
eldeſt daughter ſhall not be relieved, Dub. 2 Ver. 166. Vide 
2 Ver. 222. contra. 

So if a deviſe is to the eldeſt ſon by a ſecond wife in tail, and 
if he dies without iſſue, to the eldeſt ſon by a former wife, upon 
condition that he pays 1000 J. to the daughters by the ſecond 
wife; the tenant in tail ſuffers a recovery of a moicty, and then 
dies without iſſue; the eldeſt ſon by the firſt wife ſhall not have 
_— without payment of the whole 1000 J. Ig. Abr. 106. 
2 Ver. 359. 

But 2 deviſe to three daughters, upon condition, that they re- 
leaſe all their ſhare to the eſtate of the teſtator, ſhall be conſtrued 

| diſtri- 
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diftributively ; and each of the daughters releaſing ſhall have her 
legacy. Eg. Abr. 106. 2 Ver. 478. 


(2 R.) Confirmation. 


TE tenant for life makes building leaſes, for the advantage of 
the eſtate, to which the remainder-man conſents by para; he 
ſhall be decreed to make a confirmation, after the death of he 
tenant for life. R. 2 Ca. Cb. 28. 
Vide Confirmation. 


(2 5.) Contributfon. 


Lide ane, I F a charge is upon a manor, &c. and the whole is levied upon 
62 J.) one tenant; the court will make all liable to make contri- 
bution. 
As perſons who purchaſe part of a manor ſubject to a charge, 
R. Hard 13. | 
But if tenant in tail, ſubject to an incumbrance, ſuffers a re- 
covery of part, and exchanges it for other lands ; this is not ſub- 
ject to a contribution to the incumbrance, the whole of which muſt 
by paid by the remainder. Kirkham v. Smith, T. 1749. 1 Ve 
20 256. 

So if one ſurety pays the whole debt, chancery will make the 

other contributory for his proportion. Ch. R. 203. Vide pol, 
4D. 6.) f 

8 If there is judgment in debt againſt the ſneriffs of London, for 

an eſcape, and one pays the whole money; he ſhall have contri- 

bution againſt the other ſheriff, and if he is dead, againſt his ex- 

ecutor. Dub. Hard. 164. 

But the antient tenants or copyholders of a manor are not liable 
to a contribution towards a bridge-wall, to which the manor 1s 
charged. R. Hard. 131. 

Tho' the copyholders are enfranchiſed of late years; for that 
only waries the tenure, Hard. 131. 


(2 T.) Conveyance. 
(2 T. .) When aided. 


2 HANCER Y will aid a miſtake in a conveyance or other 
en there 


is a miſtake deed; as if in a leaſe, Oc. by a corporation, the body poli- 


taken. 
So if land in A. in the tenure of 7% D. where it was intend- 
ed Ralph D. is conveyed ; and John D. holds nothing there; lt 


ſuall be aided. Dub. 2 Ca. Ch, 43. ic 
f 2 
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If a farm called Haſledon is conveyed as lying in A. when it lies 
in A. and B. and the party hath declared that he had conveyed 
ſuch a farm; it ſhall be ſo decreed. R. 2 Ca. Ch. 68. 

So, if in the conveyance of an inheritance, the word, heirs, is 


omitted, 


80, if part of the land intended to be conveyed is omitted. (2 T.2.) 
As, if the deed conveys only one meſſuage, with the appurte- - — — 
nances; other lands, demiſed with the meſſuage, and occupied is omitted 


under the ſame leaſe, at the ſame rent, and intended to be pur- ia the deed, 
chaſed, ſhall be compriſed. 


So, if more land is inſerted, than was intended to be con- (2 T. z.) 
veyed ; as, if a copyhold is eſcheated, and afterwards the manor ;, — 
is conveyed by words ſufficient to paſs that copyhold, but it was chan was 
not inſerted in the particular, nor intended to be granted in de- Vide po 
meſne 3 the vendor ſhall have a decree to hold it by copy of the (4 L. 4. 
purchaſer. X. 2 Vent. 345. 


So, if more land is inſerted in a fine than was intended to be 
compriſed. 

So, where a covenant is general, and the party is ſeiſed, when 
the intent was that he ſhould covenant only againit his own act. 
R. Ca. Ch. 15. | 


80, if a conveyance is loſt, chancery will inforce a new (7 T+ 4-) 
aſſurance, conveyance 


So, where a conveyance was pretended but not proved, but is lol. 
the guardian of the defendant articled for the enjoyment, and 
gave poſſeſſion to the plaintiff, the court decreed for the plaintiff, 
Gi, Ch. 48. 

If there is proof that the deed was d:firoyed by a party, the 
court will relieve z but if it is 4%, the matter muſt be determined 
at law. Aſte v. Poulterer's C:mpany, M. 1750. 2 Vezey 89. 
Clavering v. Clavering, H. 1756. 2 Vezey 233. 


So chancery aids a defective conveyance; as where, upon a 1 
ſcoffment, livery is omitted. Ca. Ch. 240. bee 


If a bargain and ſale is not enrolled. 1 Ch, R. E. of On- is deſcetive- 
fird 10. | 

If to a grant of reverſion, there is no attornment. 

[If a rent-charge is limited to HA. and after her deceaſe to the heirs 
of her body, and ſuch heir during her life conveys to H. without 
fine, which would operate as an eſtoppel if he ſurvived her; after 
A.'s death, B. is intitled to further aſſurance from the heir, and 
to make uſe of his name to recover arrears. Whitfield v. Fauſet, 
H. 1749. 1 Vezey 387.] | 

If a copyhold is ſurrendered by way of mortgage for money, 
and the ſurrender is not preſented. K. Ca. Ch. 17r. 


Or, if there is a defect in the ſurrender. 1 Ch. R. 108. 
| If 
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If a leaſe is made to A. and B. and their heirs habend, for 99 
years, where it was for payment of debts. R. Ca. Ch, 249, 
Vide poſt, (4 W. 14.) 

So, where no ſurrender appears to a copyhold, after a poſſeſſion 
of forty years. R. 1 Ver. 195. 2 Ca. Ch. 150. 

If no livery appears to a leaſe for life, after a poſſeſſion for 
twenty-five years. R. 1 Ver. 196. 

If livery is wanted to a feoffment by tenant in tail, which 
makes a diſcontinuance. Ca. Ch. 240. 

If A. revokes a prior ſettlement, and covenants to ſtand ſeiſed 
for the benefit of his ſon upon his marriage, but the words, ſuf 
tand and be ſeiſed, are omitted. R. Ch, R. 163. 

[If A. upon a loan of money gives a letter of attorney to confeſs 
judgment in ejectment for ſuch and ſuch lands. R. 2 Fer. 151,] 
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62 T. 6.) So, if a man upon his marriage ſettles an eſtate for the jointure 
Or, miſ- of his wife, in the ſame manner as if he had the inheritance; 
—— 5 and afterwards the inheritance is evicted, and it appears that the 


(2 T. 1.) huſband had only a term for years; the wife ſhall have the term 
for her life. R. Ca. Ch. 47. 

If a bond is made in the penalty of 40 J. for the payment of 
200 J. it ſhall be aided; for it was a miſtake. R. 2 Ca. Ch. 225, 

So, if the huſband having a term conveys it to his wife and 
her heirs by leaſe and releaſe, in conſideration of a bond car. 
celled, which was given for the making of a jointure for the 
wife; and the wife deviſes it and dies: the huſband ſhall aſſign 
the term to the deviſee. R. Eg. Ca. 143. 

[If by articles and ſettlement in the ſame words, and both be- 
fore marriage, huſband is made tenant for life without waſte, re- 
mainder to the heirs male of his body, with power to raife 
portions for younger children, and levies a fine, this ſhall be rec- 
tified by chancery for the ſon, and the father made tenant for 
life only; for it is nugatory in ſettlement for valuable conſidera- 
tion to make him tenant in tail: but if ſon has a benefit by his 
father's will, he muſt make his election. Roberts v. Kingſley, 


P. 1749. 1 Vezey 238. 
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fz T. 79.) If a defeCtive conveyance is aided, it ſhall be difcharged of 
If it is aid- neſue incumbrances by the party; as if a mortgage wants livery, 
—— 1 and thereupon the heir confeſſes judgments to another; the mort- 
ſame plight, gagee ſhall be relieved, and diſcharged from the judgments, R. 
as it would CO, R. 29. 
* _—_ A leaſe not being made purſuant to an agreement, if the leſſor 
been right afterwards ſettles the reverſion in ſuch manner, that the covenants 
mm initio. of a former leaſe may be performed on the part of the leſſor; it 
the leflee performs his part, equity will aſſiſt him to detain po- 
*.4 Part of ſeſſion, as if the prior leaſe had continuance. R. Eg. Ca. 59.* 


3 Med. Ca. 
3 


(2 T.) 


CHANCER T. 


(2 T. 8.) When a Conveyance ſhall not be aided. 


put if tenant in tail bargain and ſell his land, chancery will not Fi: 


417 


gecree a fine or recovery, tho' the vendor had power to levy (45-3) 


them, Dick. 2 Fents 350 | 

[If A. remainder-man in tail, expectant on the death of his un- 
tle, tenant for life _ diſtreſſed, conveys manors of 300/. per 
amm for 300 J. to B. his heirs and aſſigns, after the uncle's 
death without iſſue-male, it is void in law, and ſhall not be aided 
n equity. Barnardifton v. Ling uood, H. 1740. 2 Athyns 133.] 

So, a conveyance ſhall not be helped upon a ſubſequent com- 
munication» 2 Ch. R. 107. 


Nor a defect in articles, after a conveyance executed. R. 
20. R. 107. 


$0, if a voluntary conveyance is defective, chancery. will not aid (2 T. 9.) 
it, 2 Vent. 365. Semb. Ca. Ch. 47. 1 Per. 456. 1 Ch, It ic be vo- 


R. 147, 8. 


of 501. per ann. and then makes a voluntary ſettlement of 2001. 
er ann. if part of the farm lies in B. it ſhall not be decreed againſt 
the heir, tho? a jointure was not ſettled to the value agreed; for as 
to that eſtate the conveyance was voluntary. R. 2 Ca. Ch. 68. 

If a man ſettles lands in . B. and C. upon himſelf for life, 
and then to his iſſue, and for default thereof to his nephew H. 
the lands in A. and to his nephew L. the lands in B. and C. 
omitting one farm; equity will not ſupply the omiſſion, tho? 
proved to be a miſtake. R. 1 Ver. 38. 

Yet a deviſce ſhall not be aided againſt a voluntary ſettlement 
made without a power of revocation. 1 Ver. 100. 

A fortiori if there be a voluntary conveyance for the proviſion 
of younger children, it ſhall be aided, 2 Vent. 365. 1 Fer. 40g 
I 2, 
55 à leaſe ſhall be decreed to attend the inheritance ſettled by 
a voluntary conveyance, 1 Ch. R. 37. 

So, if articles upon marriage are, that money ſhall be veſted in 
2 purchaſe of land to be ſettled upon the huſband and wife for 
life, then to the iſſue of their bodies, then to the right heirs of 
the huſband ; he and his wife dle, and their children die; the 
heir of the huſband ſhall inforce the ſettlement. Cont. per North, 
and afterwards decreed, 1 Ver. 298, 471. 2 P.W. 255. 


So a woman, intitled t6 dower, ſhall be aided againſt a de- 


fectire ſettlement, ſurrender, or execution of à power. R. 
2P. V. 637. Vide poſt, (3 Z. 1.) 

8e a covenant, that a limitation in fee being by miſtake made 
to him and his heirs, the party will ſtand ſeiſed to the uſe of his 
wife and her heirs, ſhall be decreed. 2 P. W. 464. 

A conveyance, covenant, &c, being by deed, primd facie im- 
ports a conſideration. 2 P. V. 467. 

Vol. II, E e As, 


Juntary. 
Fide ante, 


So, if A. covenants to make a jointure of 500 J. per ann. ( C. 8.) 


without ſaying of what lands, and afterwards ſettles a farm in A. — 83 
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(2 T. 10.) 
Or, againſt 
him, who 
has an eſtate 
upon good * 


conlidera- 
tion. 

Vide ante, 
(2 C. 8.) 


Fide antes 
(2 C. 12.) 


C HAN CE RT. 


As, if a father aſſigns a college-Jeaſe to a ſon, and covenant 
bw races, 22, Fido © + - 5:5 


So a defeCtive conveyance ſhall not be aided againſt him, why 
has an eſtate upon a good conſideration ; as, if a ſurrender of a 
copyhold fold or mortgaged is not preſented, but afterwards the 
vendor ſurrenders it to the uſe of his will, and deviſes it to kis 
wife for life, upon whom he had agreed to ſettle it upon their 
marriage; the vendee ſhall not be relieved againſt the wife, | 
Co. Ch. 171. 3 

[If a rent-charge is limited to A. and after her death another 
rent-charge to the heirs of her body, and A and her husband ley 
fine of the lands, and ſell them to B. and the heir during her life 
ſells the rent-charge to C. this ſale ſhall not put B. in a work: 
condition, or liable to a different remedy than would have been 


to the heir, and C. purchaſer of an equitable title muk try i 


againſt B. at law. Whitfield v. Hauſſet, H. 1749. 1 Vezey 387. 

If a mortgage to A. is defective, it ſhall not be aided againſt 
him, who has a ſubſequent mortgage by a good aſſurance, E. 
Abr. 320. 


(2 T. 11.) When a Conveyance ſhall be avoided. 


So a fraudulent conveyance ſhall be avoided in equity; as, if 
it be obtained by falſe information, Ca. Ch, 74. Vide 5%, 
(3 M. 1.—4 L. 1.) | | 

By inſinuation of a match to be obtained thereby. 1 Ver. 206, 

*9g0, a conveyance obtained from perſons uninformed of their 
rights ſhall be ſet aſide, though there was no actual fraud or im- 
poſition. 2 Brown 150.“ | 

FA remainder 2 Ihe hu/band in a marriage ſettlement, to which 
the wife objected at reading, and denied ſhe had defired it, (tho 
his attorney had told i fo) but executed the writings as re- 
mainder was remote, and the parties unwilling to deſer, may be 
ſet aſide as a fraud and impoſition. Morris v. Nixen, H. 5 C. 
Str. 144+] : a | 

So, if there is a ſuſpicion of au impofition : as, where a wo- 
man levics a fine of her eſtate to the uſe of B. and his heirs, but 
at the time declares it is neceſſary for her to have a truſtee, and 
by her will declares that ſhe had levied a fine in truſt for herlelt, 
and deviſes the eſtate to C. and his heirs, ſubject to the payniznt 
of debts, and B. gave no conſideration, he ſhall be decreed to 
convey to C. R. 2 Ver. 307, 

[If a man is arreſted by due proceſs, and then executes a con- 
veyance never under conſideration before, the court will conſtrue 
it dureſs, and rcheve againſt it. Nichols v. Nichols, M. 1737. 
a Aihvns 409.] | 

[Tho' a man las a real intention of difiaheriting his heir 2! 
law, yet if it is owing to fraud and impoſition, this will fetch 1 
back and reveſt it in the heir. Bennet v. Jude, T. 174% 
2 Aug 324] 1 


3 23. 


A 


* 
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f 2 voluntary conveyance is made by a very weak man, in 
rour of one who has great power and influence over him, and 
of others who have no merit with him, and the deed contains a 

roviſo, reſtraining him during his life from taking a fine, 

or leaſing without the full rent, and a power of revocation only 
in the preſence of three perſons by name, who could hardly be 
aſſembled, and the deed is executed without being read to him, 
and no part is Fa with him, it ſhall be delivered to the heir at 
jaw, and poſſeſſbn of the eſtate given him, and the truſtees con- 
rey to him. Bid. 

(But if there is a, proviſion for creditors in it, that ſhall be 
faved to them. Bid.) | 

(If a counſel procures from his client a grant of the ſteward- 
ſhip of a manor in ſee, it is not only % facto void, as it might 
come to a woman; but if it appears the grantor did not read it, 
nor know what the import of H heirs was, and only intended to 
vive it during pleaſure, it ſhall be delivered up. Thornhill v. 
Evans, 7. 174% 2 Athyns 330.] 

[If deviſees ſubmit their differences to arbitration, and an 
ward is made, that the lands ſhall be conveyed in the ſame man- 
ner as they are given by the will, and thereupon by deed to lead 
the uſes of recovery the lands are declared to be to A. for life, 
whereas the is intitled to them in fee by the will, the court will 
order them to be conveyed to her in fee, Ridout v. Pain, 
P. 1747. 3 Athyns, 486.] 

If an infant has the truſt of an eſtate, and A. enters and levies 
2 fine, and five years paſs; tho' the infant is barred by the fine 
and non-claim at law, becauſe the truſtees were of full 
aze, yet the fine ſhall be avoided in equity, by a bill 
brought within five years after the infant's full age. R. 
2 Ver, 369. 

If one parcener. obtains an aſſignment of the part of the other 
for 20 J. conſideration, and upon a falſe ſuggeſtion, that a large 
hne was to be paid for the admiſſion to the eſtate, when the eſtate 
was of 200 J. per ann. value, and only a ſmall fine due; ſuch 
ahynment ſhall be avoided. R. Eg. Ca. 85.“ 

(If A. tenant for life, prevails on his daughter tenant in tail, to 
jom in a recovery (to prevent the eſtate's falling into her huſ- 
band's creditors hands) to him and his heirs, promiling to be only 
a truſtee for her, and then mortgages it, but pays her an an- 
nutty of 30 J. per annum, becomes bankrupt and dies, and the 
daughter dies; the recovery ſhall be ſet aſide, and on the heirs in 
tu! refunding the '30 J. per annum received, the aſſignees of the 


bankrupt ſhall aſſign to them, and the mortgagee on payment re- 


convey to them, and they come in creditors under the commiſſion 
for the mortgage money. Young v. Peachy, H. 1741. 2 At- 
hyus 254.] 

And a conveyance obtained by fraud or impoſition ſhall be 
woded, tho' it is confirmed by fine and ſeveral approbations of 


tie party. 2 Ver. 206. 
Ee 2 80 
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(2 T. 12.) 
Tho' made 
upon a falſe 
ſuggeſtion, 


(2 T. 13.) 
Tho? it be- 


comes un- 


reaſonable 
by matter 
ex poſt 
fatto. 


be avoided, if the huſband dies without iſſue within a week. R. 


1 Ver. 141. 


e HAN C E R Y. 


So a conveyance by the king's patent may be avoided by bil in 

equity for deceit, or impoſition on the king. R. 1 Ver, 2 
87, 390. 

e (ie — purchaſes his ward's eſtate immediately on his 

coming of age, tho” it has a ſuſpicious look, yet if he paid a ful 

conſideration, it ſhall not be ſet aſide. Oldin v. „A. 273, 

2 Atkyns 15.] 

[If A. grants an annuity to B. in conſideration of his learning, 
and the love he bore him, it is not a valuable conſideration. 
Stiles v. Attorney-general, H. 1740. 2 Athyns 152.] 

[But if B. gave up a pecuniary — at the requeſt of 4, 
it amounts to a valuable conſideration. 16: 

[Or if there be arrears on the voluntary annuity, and B. pro. 
miſes not to ſue for theſe arrears, and A. thereon grants the an. 
nuity afreſh, this is a valuable conſideration, and alſo for an ad. 
ditional annuity. 1b:d.] 


(2 T. 12.) When ave, 


But it is not ſufficient to avoid a conveyance, that is was ob- 
tained upon falſe inſinuations; as, if a man falſely perſuades anc. 
ther that his ſon is dead, and thereby obtains a deviſe of the eſtate 
to himſelf. Vide pot, (3 A. 2.) 

If a man under an arreſt is concealed, and denied to his re- 
lations, and perſuaded to make a deviſe. of his eſtate to a 
ſtranger. R. 3 Ca. Ch. 61, 94, 103. | 


So it is no reaſon for avoiding a ſettlement, that it became un- 
reaſonable by matter ex pot facto; as, a marriage ſettlement, 
which ſettles a jointure equivalent to a portion, and a ſecurity to 
repay the portion alſo, if the huſband dies without iſſue, ſhall not 


in Chancery, and confirmed in Parliament. Ca. Parl. 21. 

[If A. intitled to reverſion after death of tenant for life, (then 
unmarried, but to whoſe firſt and other ſons there are re- 
mainders) ſells reverſion, and tenant for hfe dies in a month, the 
conveyance ſhall not be ſet aſide if no fraud. Nichols v. Gould, 
T. 1752. 2 Yezey 422.] 

If a man for 350/. gives ſecurity by mortgage of a reverſion, 
after two lives, for 700 J. to be paid when the two lives fall; he 
ſhall not be relieved, tho' the lives fall within two years. 


But if an apprentice is turned away before the time for which 
he ought to ſerve, tho' occaſioned by his negligence, the malter 
thall refund part of the money. R. 2 Ver. 64. 

If there is an agreement for the purchaſe of a houſe, which is 
conſumed by fire before the conveyance of it, the purchaſer ſhall 
be aided, 2 P. V. 220, 

"ide ante, (2 C. 9.) 


CHANCERY. 421 
So a conveyance ſhall not be avoided, becauſe it was made or (2 T. 14.) 


executed by ſurprize ; as, that it was not read by the party, or to — _ 
him; except where it otherwiſe appears to be contrary to his in- ſmall miſ- 
tention» R. Ca. Ch. 56, 59, 76. take l al. 
If there are many miſrecitals. 3 Ca. Ch. 56, 59, 76. ach 
If the counſel was negligent, or unſkilful, 3 Ga. Ch. 56, 76. 
If there was no counterpart. 3 Ca. Ch. 83. 
Or the truſtees mentioned in the deed have no notice of 
it. 3 Ca. Ch. 83. 
If a recital is repugnant to the deed. Per Holt Ch. J. 3 Ca. 
Ch. 101. 
Or any part material, to that which is immaterial, 3 Ca. 
Ch. 101. 


So it ſhall not be avoided after twenty years, upon pretence (. T. 25 
that the perſon who conveyed was non compos. 1 Ch. R. 40. — 
acquieſ- 
80 it ſhall not be avoided by him, who claims by a ſubſequent ( T. 16.) 


roluntary ſettlement, tho? firſt conveyance was alſo vo- — 
queſt o 


luntary. ; 
As, if the manor of L. is ſettled to pay 100 J. per ann. to a — —5 


younger ſon, and the reſidue to the elder; and afterwards the luntarycon- 
father, having the ſettlement in his cuſtody, ſettles the ſame ma- 3,7," 
nor upon the younger ſon and his firſt and other ſons in tail, and (2 C. 8. 
ſettles lands of greater value upon his eldeſt ſon; equity will not 2 T. 9. 
avoid the prior ſettlement of the manor. R. 2 Fer. 475. 

If A. having by a voluntary ſettlement given an eſtate to B. 
without a power of revocation, afterwards deviſes it to D. the 
deviſee ſhall not avoid the prior ſettlement ; for he alſo claims by 
avoluntary act. Eg. Abr. 23. 1 Ver. 100. Vide ante, (2 T. g.) 

[A voluntary deed without power of revocation, formally 
executed, tho* informal in ſeveral parts, kept by the perion but 
never cancelled, ſhall not be ſet afide by a ſubſequent will. 
Boughton v. Boughton, M. 1739. 1 Atkyns 625.] 

So, if A. upon his marriage makes an extravagant and un- 
reaſonable ſettlement, if no circumvention or incapacity appears, 
it ſhall not be avoided by thoſe who claim by @ ſubſequent mar- 
nage ſettlement, Semb. Eg. Ca. 80.“ 024 pure? 

2 Mod. Ca. 


(2 V.) Copyhold. 
O a bill lies for the ſeverance of copyhold and freehold lands 


intermixed. 

[The expences of a commiſſion to feparate frechold and copy- 
hold lands, ſhall be borne by both parties equally, tho' their in- 
tereſts are of different values. Norris v. Leneve, P. 1744. 
3 Atkyns 82.) 

So, to aſcertain the cuſtoms of a manor, Ch. R. 114. 

So, to aſſign timber to a copyholder, eſtovers, Cc. 
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So, for the ſurrender of a copybold, purſuant to an agreement 
with a purchaſer, where the copyholder refuſes to perform, or 
dies before performance. | 

Tho! it be a copy for lives, as well as in fee; where the 
copy holder hath the ſole power to ſurrender, tho? by his death, it 
veſts by cuſtom in another nominee. 1 Ch. R. 274. 8 

So, to ſupply a ſurrender for payment of debts, or proviſion 
for 2 wife or younger children. 2 P. W. 490. Vid. Cin. 
hold, (P25) - 

Uf one by his will charges all his worldly eſtate with his debts, 
and dies ſciſed of copyhold which he particularly deviſes, it 
ſhall be applied pari puſſis with the freehold, tho” there is no ſur. 
render to the uſe of the will, Harris v. Ingledeww, I. 1730, 
3 P. V. 91.] Vid. 1 Brown 273, 274.* 

Il a man deviſes all his eſtate to his ſon, ſubject to payment 


of debts, and has only copyhold, the defect of ſurrender ſhall he 


ſupplied, that ſomething may paſs. Jthell v. Beane, H. 1748, 
1 Vezey 215. | 

*5o, though there be freeholds deſcended, and ſpecifically de. 
viſed. 2 Brown 325. 

[ Che court will ſupply the defect of a ſurrender of eſtate de. 
viſed in favor of a younger ſon, tho' fome other proviſion had 


been made for him, and tho' this was only a remainder aſter 


eſtates for life and in tail, and tho? the heir at law had ſurren. 


dered to the uſe of his will and deviſed to his mother. Ct v. 
Ariham, . 8 G. 2. GB T. . 35 3 2 . 283.3 


[If 4. deviſes all his freehold and copyhold lands in S. and Al. 
to his wife, her heirs, c. being aſſured ſhe will leave them to 
fuch children as deſerve them, and ſhe deviſes all her freehold and 
cepyl:oid lands, except the copyhold in H. to her daughter, and 
deviſes the copyhold in H. to her ſon, and intends ſurrendering, 
but dies without it, and another copyhold deſcends to the fon; 
the court will eſtabliſh the wills, and ſupply a ſurrender. Macey 
v. Murmer, M. 1739. 1 Atkyns 389.] 

A. having ſeveral copyholds, ſome ſurrendered to the uſe of lis 
weill, others not, one only a truſt-eſtate, the other in his own 
name; he deviſes all his copyholds to B. his grandſon, his heirs, 
Sc. and deviſes ſeveral legacies to his eldeſt ſon, all the copyholds 
paſs; for the eldeſt ſon claiming under the will muſt admit the 
whole. Allen v. Poilton, M. 1748. 1 Pezey 121.] 

[But if a man deviſes his real eſtate to be ſold to pay debts and 
legacies, and ſubject thereto deviſes all his perſonal eſtate to his 
fiiter, whom he makes executor z the court will not ſupply the 
deſect of a ſurrender of copyhold, if the other eſtates are fuf- 
ficient, Mallabar v. Matlabar, P. 8 G. 2. C. T. T. 78. 

[if 4. having freehoid but no copyhold lands ſettled, deviſes 
all his lands unſettled, and all lis goods and chattles, to his wile 
for life, then to his younger children as ſhe thinks fit, and dies, 
leaving frechold and alſo copynoid unſettied, and not ſurrendered 
to the uſe of his will; the copyhold does not paſs by the 
will. Hawkins v. Leigh, i, . Argus 387.] 
[Copy- 


CHANCER Y. 
Copyhold lands ſurrendered to the uſe of the will, paſs by the 
-neral words of all meſſuages, lands, tenements, and heredita- 
ments, tho” teſtator has frechold; eſpecially if it appears by the 
will that he intended that a// his eſtate ſhall paſs. Gondroyn v. 
Grdwyny H. 1748. I Vezey 226. 

If A. deviſes copyhold, among other eſtates, to B. his heir at 
jaw for life, with remainders over to C. B. gets the eſtate in- 
franchiſed, calling himſelf executor and deviſee of 4. and after- 
wards by conveyance reciting the infranchiſement, creates a term 
to raiſe money to pay debts, the reſidue to C. the court rolls are 
burnt, ſo it does not appear whether there was a ſurrender to 
the uſe of A.'s will; but on the circumſtances it ſha'l be pre- 
ſumed, and the land go to C. by the will of 4. Cotes v. Hellicr, 


P. 1749. 1 Yezey 234.] 
So a ſurrender is not neceſſary, where A. has only the truſt of 


@ copyhold in tail. R. 2 Ver. 585. 

[A deviſe of the equity of redemption of a copyhold, to which 
the mortgagee is admitted, is good, tho' there is no ſurrender to 
the uſe of the will. King v. King, T. 1735. 3 P. V. 358.] 

[f a man ſurrenders to the uſe of his will, a will unatte/ted 
ſhall direct the uſes, notwithſtanding the ſtatute of frauds, which 


extends not to cuſtomary eſtates. Tuffnel v. Page, P. 1740. 


2 Atkyns 37+] 

[Where the legal eſtate is in truſtees, copyhold lands ſhall paſs 
by the will of the cui que tri, without ſurrender, and tho' the 
will be not atteſted, Hid.] 

(If a real eſtate, part free and part copyhold, originally the in- 
heritance of the wife, is ſettled in truſtees for huſband and wife, 
and the ſurvivor, and the heirs of their two bodies, remainder to 
the huſband in fee, and the huſband by will gives all Es meſ- 
ſuages, lands, tenements and hereditaments in H. and all other 
his real tate to the fame truſtees, for a term, and then gives all 
the premiiles unto his wife for life, without waſte, the copyhold 
pales without ſurrender ; for as a ſurrender muſt be by the per- 
jon who has the legal eſtate, where one who has not the legal 
eſtate has the beneiicial intereſt, it may paſs by a will as other 
lands; and the teſtator's intention appears here. Mitheut waſte, 
is ſurpluſage as te the copyhoid. Car v. Elliſon, P. 1744. 


3 Atkyns 73.] 


[If a man ſurrenders copyhold to the uſe of his will, and ſigns 
the two firſt ſheets of his will, conſiſting of eleven, and no 
more, and no witneſſes to it, this is a good appointment to cha- 
ntable uſes, under fat. 43 Elia. of charitable uſes. Attorney-ge- 
neral v. Saxvtell, II. 1742. 2 Atkyns 497-] 

So, if a ſurrender is not preſented in the time required by the 
cuſtom, it ſhall be aided in equity. 2 Fer, 564, Cog. 119. 
Abr. 122. Vide Cipylulil, (P. 2.) 

Tho' the ſurrcnderor afterwards becomes a bankrupt, it {hall 
be aided againſt the creditors of the bankrupt. X. 2 Fer. 565. 
£9. Abr. 312. Eg. R. 14. 
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424 CHANCERY. 


So it ſhall be aided againſt a purchaſer with notice, R. 
2 . er. 609, | 

So, if a mortgage is made of lands, part freehold and part 
copyhold, and = mortgagor dies before a ſurrender made; 
the heir ſhall be decreed to ſurrender the copyhold. R. (}, 
R. 272, 331. 6 : 

[If a man has two copyhold eſtates, one ſurrendered to the 
uſe of his will, the other not, both ſubje& to a mortgage of 
400 J. and by will ſays, I give all and every my freehold and co. 


. + - a > = — 2 
E #7 Fi. K 8 = 
4 - — — * — ; - 
_ — 5 4 
y 2 2 1 Pe, * 1 & — 
* — * „ * got i, So ra * * a ** „ , 0 2 | 
r MEWS: om yp, fe ag OS Bees : 


| 6 | pyhold, (having ſurrendred the copybold part thereof to the uſe 
23h of this my will) to A. and B. for the benefit of a younger child, 
1 and directs that the copyhold part ſhall be ſubject to the pay. 
1 ment of the 400 J. mortgage; the unſurrendred eſtate ſhall — 
1 and the heir at law thall ſurrender to the uſes of the will, Bande 
[40 v. Denſhaw, M. 1747. 3 Atkyns 585. 1 Vezey 63.) 
Wo, But where the land of the defendant is not intermixed, but 
"4 lies intirely together; there ſhall not be a commiſſion for ſe- 
"of verance, or diſtinguiſhment. 
| "i So, if a copyhold is deviſed to the eldeſt ſon, being of the na- 
| 5 ture of Borough-Engliſh, and houſes in Jondon to the youngeſt ſon, 
1 but. there is no ſurrender, and the houſes before the entry of the 
* . youngeſt ſon are burnt; the defect of a ſurrender ſhall not be 


ſupplied. R. 2 Ver. 265. 
[If A. ſeiſed of freehold, and of copyhold Borough-Englijb, 
not ſurrendered to the uſe of his will, by will deſires all his 


* * 
ee 
23 * 5 
A 
- o * 


+} debts to be paid, makes proviſion for his wife and daughter, 
: 5 Further proviſion for daughter after wife's death, and then all the 
i» | reſidue real and perſonal, of what nature or kind ſoever, to his 
6 wife, her heirs, executors, &c. the copyhold does not pals, 
* Byas v. Byas, H. 1750. 2 Vezey 164.) 
1 1 Defect of ſurrender ſhall not be ſupplied in favour of grand - 
} 44 ſon, couſin, or natural child, Tudor v. Anſon, T. 1754 
1 2 Vezey 582.) 
"of *But in favour of widow, children and creditors, it ſhall, 
: | 1d. ibid,* 


So, if a ſurrender is made upon condition to be returned, if 

the ſurrenderor recovers; and afterwards he makes a ſurrender 

of part only to the fame uſes, and deſires to have the firſt again, 

which is refuſed ; the firſt ſhall not be aided. R. Eg. R. 8. 

So, if a farm is mortgaged with all the lands therewith occu- 

pied, and a copyhold is occupied with the farm, but not de- 

ſcribed in the mortgage, nor a covenant therein to make a ſur- 

E render: a ſurrender ſhall not be decreed, if the farm without 
1 the copyhold is ſufficient. R. Eg. R. 14. | 

f So, if a ſurrender to the uſe of a will was intended, but not 

accepted, it ſhall not be aided againſt the heir, if he did not pre- 
vent the ſurrender, 1 H. V. 354. 

If by a marriage ſettlement land is limited to the huſband and 

wife for life, afterwards to the firſt, ſecond and other ſons in 

tail male, and for default of iſſue male, for years to a truſtee for 

. the railing of portions for the daughters of that marriage * 
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there is a covenant that a copyhold eſtate ſhall be ſurrendred to 
the ſame uſes : the copyhold ſhall be ſubject to the payment of 
the portions, if the freehold is not ſufficient ; tho” by the cuſtom 
of the manor it cannot be ſurrendred ſo as that a term can be li- 
mited for default of iſſue male. K. 2 Fer. 321. 

If by a marriage ſettlement a copyhold is agreed to be ſur- 
rendred to the ſame uſes with a freehold, and a ſurrender is 
made to different uſes, the ſurrender ſhall be vacated, and the 
2 ſhall be ſubject to the ſame uſes with the frechold. 

Cb. R. 254, 5 | 
* if by 5 of a manor the wife is intitled to her free 
bench, and a copyhold is ſurrendred to a truſtee, in truſt for the 
huſband in fee, the wife ſhall be aided in equity for her free 
bench. 2 P. V. 644. 

If in a manor where the cuſtom is, that whoever purchaſes, 
the lands ſhall go in ſucceſſion, A. purchaſes for his own and 
two other lives, and pays all the — and by will deviſes all 
his eſtate, real and perſonal, in poſſeſſion or reverſion, to his 
wife; ſhe ſhall have the eſtate, tho? there was no ſurrender, and 
tho' there was other proviſion for her. The court will ſupply a 
ſurrender againſt an heres factus, tho* not againſt an heir of 
blood. Smith v. Baker, T. 1737. 1 Athyns 38;.] 

{If copyholder for life, with free bench to his widow, agrees 
to ſell to his ſon for valuable conſideration, which is paid, but 
he dies before actual ſurrender; the ſon is intitled to the per- 
formance, and the widow muſt ſurrender her widow's eſtate. 
Hinten v. Hinton, T. 1755. 2 Vezey 631, 638.] 

So, if a quit-rent is paid for _—_ years by a copyholder 
to the lord of the manor of B.; it ſhall be decreed to him, tho' 
it appears, and is admitted, that this copyhold was antiently held 
of the manor of C.; for a grant of the freehold of this copyhold 
ſhall be preſumed. R. 2 Ver. 517, 

e court will decree payment of a quit-rent, tho” there was 
a remedy at law, and the bill improper and vexatious, rather 
than diſmiſs it; for plaintiff would then ſue at law, to the far- 
ther oppreſſion of defendant. Holder v. Chambury, P. 1734. 
3P.W. 156.) 

So chancery will relieve againſt a forfeiture by waſte not de- 
ſgned, neglect of ſuit, &c. Vide Cipyhold, (M. 3.) 

8 againſt other inyoluntary forfeiture. Vde Copybeld, 

2. 

[Chancery will not relieve againſt a voluntary forfeiture, 
Semb, Peachy v. D. of Somerſet, T. 7 G. Str. 447. 1 

[A bill lies not for a lord of a manor to hold à down dif- 
charged of defendant's claim of common. Holder v. Ghambury, 
P. 1734. 3 P. V. 156.] 

Uf father purchaſes copyhold land in his ſon's name, aged 
eighteen, and the father continues in poſſeſſion till his death; 
this ſhall be conſidered as an advancement for the ſon, and not 
a truſt for the father. Taylor v. Taylor, T. 1737, 1 KA. 
tyns 386. ] | | 
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[If the ſon deviſe theſe lands to the child his wife was enſeint 
with, and on its not being born alive, or dying, to his wife, and 
it appears ſhe was not with child; yet the ſhall have them, and 
the court will ſupply the want of ſurrender. id.] 

[A bill lies not for a lord of a manor to compel copyholdery 
to come in and be admitted tenants. Clayton v. Cooles, IA. 1742. 


2 Aikyns 449. 


(2 W.) Colts. 


When they ſhall be given, and when not. 


BY the it. 17 R. 2. 6. the chancellor, after ſuggeſtions are 
found untrue, ſhall have power to award damages after his 
diſcretion to him, who is unduly travailed. 

And therefore, if a bill is diſmiſſed upon the hearing of the 
cauſe, the defendant ſhall have coſts. / 

*But there ſhall not be a re-hearing or appeal for coſts only, 
unleſs on very ſpecial circumſtances. 1 Brown 140.“ 

But there may be a bill of revivor for coſts ordered to be palt 
into the bank. Id. 438.* : 

If the diſmiſſion is general, yet coſts ſhall be incident. 

[If defendant denies all equity, and plaintiff brings cauſe to x 
hearing on bill and anſwer, and the bill is diſmiſſed, plaintif 
ſhall pay taxed colts, Fohnſon v. Brown, M. 1743. 3 Athyns 1.] 
ide 1 Brown 403.“ 

[If there is a dzcree fr, and defendant makes default, and 
the decree be made 2bf;;!ite, and the gourt grants rehcaring on 
his petition, he ſhail pay 10/. coſts. Walter v. Ruſſel, in fc. 
M. 1718. Bunb. 30.] | 

[Plaintiff, by accepting a third anſwer, does not waive. his 
colts on the ſecond, Protherton v. Chancy, in fc. H. 1718. 
Bunb. 24.] 

[On a third order of amendment, plaintiff ſhall pay taxed coſts, 
unleſs it was obtained on terms, and by conſent. Ann, H, 
1740. 2 Althyns 123.] | 

If the diſmiſſion is, when the hearing is upon bill and anfwer, 
the colts of the defendant are aſcertained at 409. 

[LF a bill brought by an adminiſtrator is diſmiſſed on demur- 
rer, he ſhall pay coſts, Frazer v. Meer, in ſc. P. 1720. 
Bunb. 63.] . 

[IF vill is amended by ſtriking out defendant's name, he ſhall 
have coſts, tho' he appeared and anſwered without being ſerve! 
with proceſs. Blackett v. Midileten, H. 1733. Bunb. 335 

So, if a bill be for relief againſt the penalty of a bond, and it 
is decreed upon payment of coſts, generally; this imports coſts 
at law, and in equity. 3 CR. 5 | 

[On an order to tax coſts of an ejectment, when a new tri 
is granted which plaintiff had &ppoſed, if it is granted on clear 
grounds, he ſhall n owed coſts for the oppoſition, but 

* 


4 — . 


CHANCE RT. 
if granted on terms, he ſhall. Hay v. Hay, H. 1747. 3 A. 

ns 634. 

255 ih Ne plaintiff hath relief from a tortious procedure in an 
inferior court, he ſhall have his coſts there, and here. Cs. 
K. 473 · 3 1 

Where plaintiff ſucceeds in his demand he ſhall have coils, 
unleſs circumſtances ariſe which are an excuſe for defendant. 
Riberts v. Kuffin, M. 1740. 2 Athyns 112.) 

If a woman plaintiff marries, whereby the ſuit abates, and the 
huſband and wife revive ; the ſhall have coſts of the whole ſuit, 
except of the bill of revivor, 1 Ver. 318.] 

So every truſtee ſhall have his colts. 

And if his coſts are not taxed at the whole of his expence, 
they ſhall be allowed out of the truſt, upon his account. R. 2 Ca. 
Ch, 138. 

(if a truſtee defendant miſbehaves, the court will make him 
pay colts, tho' coſts out of the eſtate would be the ſame benefit 
zo plaintiff, Lloyd v. Spillet, M. 1734. 3 P. V. 344] 

If a truſtee, merely to have a point relating to his private 
intereſt determined, brings the ce//u7 que truſt before the court, 
he ſhall pay the whole colts. Henley v. Philips, T. 1730. 


2 Athyns 48.] - | 


So, if a bill is brought by an heir, to avoid the deviſe of his 
father, againſt a deviſee, and he does not prevail, but is left to 
law; he thall pay coſts. 1 PH. I”. 558. 

{On a bill brought againſt the executor and the heir at law, 
for account of real and perſonal affets, the heir at law is intitled 
to coſts, for the law throws the deſcent on him; the executor 
is not, for he may renounce, Humphrey v. Morſe, T. 1742. 
2 Atkyns 408.] 

{If heir at law brings bill to ſet aſide will for inſanity in tef- 
tator, inſtead of ejectment, he ſhall pay coſts if he fails. Web 
v. Claverdon, M. 1742, 2 Aikyns 424.] 
ut if the heir is defendant, tho' he inſiſts on fraud or inſa- 
nity, and iſſue is directed, he ſhall not pay coſts, and often thall 
be allowed them, tho? he fails. Hid.] 

(If heir at law only crofs-examines witneſſes, produced to 
confirm a will on a bill i» perpetram rei memoriam, he ſhall have 
colts; but if he examines other witnefſes to enconnter the 
will, he ſhall not; this is only when no relief is prayed, and 
the cauſe does not come to a hearing. Berney v. Eyre, T. 1746. 
3 Atkyns 387. ] | 

But where at the hearing an iſſue at law is directed, tho” the 
will is eſtabliſhed, he ſhall have coſts. Lid.) 

(But if he ſets up inſanity, or other diſability in teſtator, and 


fails, he ſhall not have coſts. id.] 


[The court will not decree him to pay colts, but on a very 
ſtrong caſe, as fpoliation, or ſecreting the will. Hd. 

If one witneſs ſwear an heir attempted to conceal a will, 
which he by his anſwer denies, the court will give him colts, 
dhid.}] | 

[But 
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CHANCERY. 


[But if after the heir is informed there is a will in 4, hand 
he takes out adminiſtration on the uſual oath, without inquiring 
after A. the court will not give him coſts. Jbid.] k 

So, if a legatee or creditor, not a party to the ſuit, comes tg 
prove a debt or legacy before a maſter, he ſhall have coſts; for 
it is for the eaſe of the eſtate. 2 P. V. 27. 

[When coſts are decreed out of an eftate to be ſold for bene. 
fit of creditors, plaintiff and defendant are intitled to them he. 
fore the creditors are intitled to their demands. Hare v. Riſe, 
T. 1753. 2 Vexey 558.) 

[Mortgagor ſhall pay coſts, tho' he has offered to pay what 
ſhall appear due, on balance of the mortgage on one hand, and 
an open account on the other, unleſs mortgagee has been vex. 
atious. Garforth v. Bradley, T. 1755. 2 Pezey 675.) 

So, where a ſolicitor carried on a cauſe in the name of the 
plaintiff, he was charged with the coſts. Ca. Ch. 71. 

So, if a cauſe miſcarries, by the groſs neglect of the attorney, 
or his ſollicitor. 1 P. V. 593. 

If an attorney draws deeds under fraudulent circumſtances, 
he ſhall pay coſts on their being ſet aſide, tho? he pretends he 
only followed directions. Bennet v. Vade, T. 1742. 2 4+ 
kyns 324+] : | 

[If a ſolicitor in a cauſe takes affidavits before himſelf,  peti. 
tion founded thereon {hall be diſmiſſed, and he ſhall pay the 
coſts. Ex parte Hagan, T. 1754. 3 Athyns 813.] 

[If there are two defendants to a bill for tithes, and they an- 
ſwer and examine ſeparately, and one makes default, the other 
; thall pay the whole colts. Lied v. Mackworth, M. 1723. 
Bunb. 138. Sed. 2,] 
| [On an anſwer reported ſcandalous, coſts (as fees not paid) 
are allowed by way of damages, and ſatisfaction for the fc. 
Chambers v. Robinſon,, P. 1724. Bunb. 164.] 

If defendant to a croſs-bill, by a ſecond anſwer confaſſes 2 
matter, tho he had charged the mon in his original bill, and 
did not diſcloſe it in his firſt anſwer, he ſhall be puniſhed with 
coſts. Mallabar v. Mallabar, P. 8 G. 2. C. T. T. 78.) 

[If a bill is brought to ſecure a contingent intereſt deviſed 
over, the coſts ſhall be paid out of teſtator's affets, who by his 
will has occaſioned the difficulties. Studbe/me v. Hodg ſon, T. 
1734. 3 P. l. Zoo.] : 

[Heir at law defendant ſhall have coſts, tho? he inſiſts on his 
title, and it goes againſt him. Heir at law plaintiff miſcarrying 
ſhall not have coſts; if his ſuit appears groundleſs, thall pay 
coſts. Luxton v. Stephens, T. 1735. 3 P. V. 373.] 

[In notorious frauds, anciently the court decreed exemplary 
colts, but it is now diſuſed. Waltham v. Broughton, T. 1740. 
2 Athyns 43.] | 

[A parcy's having refuſed a fair offer of accomodation, is a 
reaſon for giving coſts. Bigg/efton v. Grubb, T. 1740. 2 U. 


tynt 48. 1 


CHANCERY, 


[1f plaintiff does not reply, defendant has coſts only according to 
the courſe of the court; but if plaintiff defires defendant to do 
an act, (as to admit to a copyhold) he ſhall have coſts taxed. 
Sutton v. Stone, M. 1740. 2 Altkyns 101, 

(If the exceptant to an award of commationers of charitable 
uſes is vexatious, this court can (and will) g ve coſts to be taxed 
againſt him, tho the commiſſioners cannot. 


1741. 2 Athyns 238.) 


The court will give coſts on exceptions to a decree of chari- 


table uſes, to the exceptants where they prevail, to the reſpon- 
dents where they do not. Burford v. Lenthal, P. 1743. 2 At- 
} 1. * 

if 8 3 is brought colourably for a charity, but 
contrary to the real charity, the relators ſhall pay the coſts. 
Atterney-general v. Smart, H. 1747. 1 Vezey 72. Attorney: gene- 
ral v. Middleton, T. 1751. 2 Vezey 327.] | 

But the court has power, upon the circumſtances of the caſe, 
to abate or diſcharge damages and colts. Ca. Ch. 106. 

And therefore, where a borrower paid money, to a ſcrivener 
intruſted to make a loan of the money, without taking up the 
ſecurity; tho' the payment was not allowed, yet he was not 
charged with intereſt or colts, Ca. Ch. 94, 111. 

If a loan is made to an heir, Sc. upon an agreement to pay 
10001, for every 100 J. if his uncle dies, without iſſue, in his 
life tine; there ſhall be a decree with intereſt, but without coſts. 
2 Ver. 122. 

If a bill of revivor is diſmiſſed with coſts, no coſts of the firſt 
bill ſhall be given. 3 Ch. R. 65. 


* If a proteſtant next of kin has a decree for the profits of lands 


belonging to papiſts, he ſhall not have coſts, for a caſe ſo hard. 
Eg. Ca. 146, 7.“ 

If a bill is brought for an account againſt a truſtee, who an- 
ſwers readily and honeſtly; he ſhall pay intereſt for the ſum due 
from the time of the liquidation of the account, but not coſts ; 
otherwiſe, if he controverts the account. Pr. Ch. 254. Vide 
Eq. Abr. 125. 

If on bill for tithes the defendant hath made tender, before 
and by the anſwer, he faves his coſts; if by the anſwer only, he 
muſt account, with coſts. Anon. in ſc. MH. 1718. Bunb. 28. 

On a bill for tithes, defendant was admitted on motion, after 
anſwer, to pay money in lieu of tithes, and coſts to that time, 
and plaintiff to proceed at peril of coſts. But it was by conſent. 
Biſhop of Exeter v. Trenchard, in ſc. T. 1719. Bunb. 47.] 

[On a bill for thirteen ſorts of tithe, plaintiff did not abridge 
by his replication, and proved but one ſort due, yet had coſts 
generally, N. B. This was on debate. Smith v. Morgan, H. 
1733. Bunb. 335. But the practice in the exchequer now is 
to tax coſts on both ſides.] 

If a defendant claims 800/. to be due, and there is only 130 /, 
due upon account, tho' he has a decree, he ſhall not have coſts. 
P. V. 377. | | 

So, 
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Jo, where the plaintiff has probable cauſe, tho? the bill Wag 
diſmiſſed, he ſhall not pay coſts. 2 Ca. Ch. 10. 

So, if a bill of revivor is brought againſt the heir and executor 
coſts ſhall be given only for the proceedings upon the bill of te: 
vivor. 41 Ver. 318. | 

UIf plaintiff revive againſt an executor for the duty as well 1; 
the coſts, defendant ſhall pay coſts ; but if plaintiff revive only 
for the coſts not ſcttled in teſtator's life, defendant ſhall not pay 
colts. Delaval v. Blackett, in ſe. T. 1719. Bunb. 45.] 

If a defendant does not demur, where he might have an ad- 
rantage upon a demurrer, he ſhall not have coſts. 1 Ver. 283. 

[If on allowing demurrer defendant levies the 5 JI. coſts, and 
the order is afterwards reverſed, the colts ſhall be returned t« 
plaintiff, Oates v. Chapman, T. 1750. 1 Vezey 542. 2 l 
zey 1o0.] | 

If a bill in the nature of an interpleader is exhibited ; the 
plaintiff uſually has coſts of the defendant, who is in fault. 
Ch. R. 257, 8. | | 

If a bill for forecloſure is diſmiſſed, where the mortgage us 
by huſband and wife without a fine, it ſhall be without colts, 
2 F. 128. * 

[ſho bil! brought by huſband, for relief againſt a ſecurity 
given by his wife juſt betore marriage, and concealed from him, 
be diſmiſied, yet coſts ſhall be excuſed, unleſs the concealmen: 
was at wile's requeſt. Blanchet v. Fefter, P. 1751. 2 V+ 
Zey 264. ] 

So the court does not uſually give damages or coſts in caſes, 
where none are given at law; as upon a bill of review; for if 


* judgment ar law is reverled by error, reſtitution only is granted.” 


x Ch. R. 231. 3 Ch. R. 15. 
[if there has been no demand of rent for thirty years, the de- 


fendant ſhall not pay coſts in equity, tho' he muit at law, An, 
AH. 1737. 2 Athyns 14.] 

So, an executor, truſtec, Wc, does not uſually pay coſts but 
out of the truſt. S. Ch. R. Zo. 

If A. be aided againſt an executor upon a bond to indemnify, 
the executor ſhall not pay coſts; for he ſhall not have allowance 
of them upon plene admini/iravit, R. Hard. 165. 

If A. files a bill againſt executors for a bond to be cancelled, 
being ſatisfied; and it appears ſatisfied within the act of ob!:- 
vion 3 the executors do not pay coſts; for their plea was in dil- 
charge, and 7antamount to a demand by them, as plaintiffs at law. 
R. Hard. 378. . 

he executor of an exccutor fhall be excuſed coſts, if the 
eſlates of the two teſtators were ſo blended that he could not tell 
whether there were ailets, tho' it afterwards appears that they 
were. Sandys v. Watſon, M. 1740. 2 Athyns 80.] 

[Executors and adminiſtrators, tho* they do not pay coſts on 
bill brought for an account of aſſets, yet are not allowed them, 
for they are ſuppoſed to take credit on. the account for them. 


Humphreys v. Moore, M. 1740. 2 Athyns 108. a 
an 


CHANCER Y. 


[An executor guilty of a fraud ſhall pay coſts, tho? the teſtator 
has directed they ſhall be allowed coſts out of the eſtate, Hide 
v. Haywood, H. 1740. 2 Athyns 126. ] 

An adminiſtrator ſhall not be allowed coſts at all events. 
Wilkins v. Hunt, H. 1740. 2 Athyns I 51. 

A releaſe of coſts by the plaintiff to one of the defendants is 
2 diſcharge to all; except where the defendant to whom the re- 
leaſe is made, never was ſerved ad aud. judicium, but was in- 
ſerted by miſtake, R. Hard. 183. 

Yet the award of coſts for or againſt the plaintiff or the de- 
fendant ſhall never be cauſe for an appeal, where the merits of 
the cauſe are againſt the appellant. C. Parl. 16. 

If colts affect the merits of the caſe, as if juſtice is on de- 
ſendant's fide who is a fair incumbrancer, and he is not allowed 
them by maſter of the rolls, he may appeal for them only. 
(wen v. Griffith, T. 1749. 1 Vezey 250.] 

[Colts ſhall not be paid for not moving according to notice. 
Tarrant v. Trewit, in ſe. M. 1721. Bunb. 86.] 

[But if four notices have been given, they ſhall not move on 
the fourth without paying coſts tor the three firſt, D. bid. 

If coſts are reſerved by the ſirſt decree, and no notice taken 
vf them when the report is conlirmed, and on appeal to the 
lords they order the deputy to vary the account in an article, 
and confirm the decree, and all other matters i it, the court 
will not give coſts. Crzſley v. Shadforth, H. 1727. Bunb. 245.] 

[If infant plaintiff, or his prochern amy, dies after the bill diſ- 
milled, and before colts taxed, they are loſt, Morgan v. Crompe 
tin, M. 1733. Bunb. 332.] 

If prochein amy carries on ſuit for an infant, <vith approbatiyn 
of the court, and the bill is ditmificd with coſts, he ſhall be al- 
lowed the coſts out of the infant's eſtate. Tuner v. foe, T. 1752. 
2 Vezey 466.) 

[The court will poſtpone the conſideration of coſts till after 
the report, to accelerate a decrce, even where there is ground to 
decree coſts at the hearing. Scarborough v. Baiton, M. 1740. 
2 Athyns 111. | 

[Where defendant gives unneceſſary trouble in carrying a de- 
cree into execution, plaintiff may apply for coſts, 1bid.} 

[The repreſentative of one who has obtained an order to tax 
2 bill, on undertaking to pay, cannot revive it but on like under- 
taking, Murphey v. Baldenſton, M. 1740. 2 Athyns 114. 

To bring a defendant into contempt on an order of taxation, 
you muſt leave at his houſe a copy of the execution of the order, 
and the report of the fum. id.] 

[If plaintiff's bill be diſmiſſed with coſts, (as praying only 
dilcovery) and he recovers judgment at law againſt defendant, 
who lies in cuſtody and takes out attachment againſt plaintiff for 
the coſts here, the court will let him ſet off the coſts at law 
againſt them. Semb. Guriſb v. Donovan, P. 1741. 2 At- 
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e court, on motion, will lay their hands on coſts taxed 
here for one of the parties, towards ſatisfying a debt due from 
him to the other on a judgment at law. Sheregold v. Brewer, 
in ſc, M. 1718. Bunb. 29.] | 

[If plaintiff brings bill to ate teſtimony, and has ex. 
amined and had the fruit of the bill, neither plaintiff nor defen. 
dant thali have coſts. Codrington v. England, P. 1741. 2 4. 
kyns 167.] | 

[But if plaintiff is forced into court by a multiplicity of actions, 
on a cuſtom which might have been tried by one, and the cuſ- 
tom is found. for the plaintiff, he ſhall have coſts. bid.) 

[On a petition ſuggeſting the poverty of plaintiff, the court 
will order the coſts decreed, to be taxed and paid immediately, 
to enable plaintiff to go on with the cauſe. Jones v. Coxcter, T, 
1742. 2 Atkyns 400.] | 

If a witneſs demurs, and it is over-ruled, there cannot be x 
ſubpena for colts, but the ccurt will give them by order. Vail. 
lant v. Dademede, P. 1743. 2 Atkyns 592.] 

[The court may give coſts on particular circumſtances, tho 
the maſter has reported for the other party. Anon. T. 1744. 
3 Atkyns 235.1 

[If the maſter reports proceedings under a commiſſion for ex- 
amination irregular, and the court thinking them regular, allows 
the exception; or if the maſter reports an anſwer inſufficient, 
and the court thinking it ſufficient, allows the exception, yet 
the party ſucceeding ſhall not have coſts, for the proceeding does 
not appear vexatious. 16;d.] 

[lf plaintiff obtains an order to amend on a ſuggeſtion that the 
cauſe is at iſſue on/y, whereas it is alſo in the paper, it ſhall be 
diſcharged with 20 s. colts. Harding v. Cox, MH. 1747. 3 At 
kyns 583.] | 

[On paying the coſts of the day, a cauſe in the paper may be 
put off till next term that plaintiff may amend. Hid.] 

[If coſts are decreed to all parties out of a real eſtate, and one 
dies before they are taxed, they ſhall be taxed and paid to the 
heir at law. Blower v. Morrets, P. 1754. 3 Atkyns 772.) 

 . [If an executor is decreed to pay colts out of aſſets, and plain- 
tiff dies, the bill may be revived for ct only; for the decree is 
not in perſonam. Ibid. 

[So if the executor dies, plaintiff may revive againſt the re- 

preſentative of teſtator, and purſue the aſſets. Bid.) 

[If defendant is allowed his coſts on the original bill, and his 
croſs-bill is diſmiſſed with coſts, and plaintiff dies before tax- 
ation, defendant may revive, Kemp v. Mackrell, T. 1754- 
3 Atkyns 812, 2 Vezey 579.] 

[If plaintiff is beyond ſea, defendant may apply for ſecurity to 
anſwer coſts; if it appears on the bill, or defendant knew it, it 
muſt be before anſwer, or praying time to anſwer ; otherwile at 
any time in the courſe of the cauſe, Meliorucchy v. Meliorucehy, 


T. 1750. 2 Vezey 24.] When 
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[Where plaintifF living abroad applies for a commiſſion to ex- 
amine, Which is likely to prove expenſive, the court will require 
ſecurity for extraordinary coſts. Gage v. Lady Stafford, T. 1754. 
2 Vezey 556. p ; : 

Ir bill is diſmiſſed with colts, and they are taxed, and plain- 
n in cuſtody for contempt in non-payment, and defendant 
dies, if his repreſentatives do not revive in a reaſonable time, 
plaintiff ſhall be diſcharged. M bite v. Haywood, T. 1752. 2 Ve- 
20% 461. 

"If 22 are decreed out of aſſets, and before they are taxed 
ſuit abates by plaintiff's marriage, it may be revived; for it is an 
executory decree, and if aſſets are not admitted an account muit 
be taken. Johnſon v. Peck, T. 1752. 2 Yezey 465.] 

*On an aſſignment of dower, by commiſſioners, the dowereſs 
ſuall have no coſts, unleſs other queſtions be raiſed in which the 
party is litigious. 1 Brown 134.“ 

*When the material iſſue has been found for the party ſetting 
down the cauſe for further directions, he ſhall have the colts of 
the trial at law. 1 Brown 425.* 

the plaintiff reſides abroad, the defendant may have ſecu- 
rity tor colts 3 but the application for that purpoſe muſt be be- 
fore anſwer, on motion for time. 2 Brown 609.* 

Where the defendant has deſtroyed the ſubject of the ſuit 
and abſconded, ſecurity ſhall be found on the part of the defen- 
dant for the colts, otherwiſe the plaintiff's bill may be diſmiſſed 
without colts. 2 Brown 186.* 


(2 X.) Covenant. 
(2 X. 1.) When it ſhall be performed, 


CH ANCERY will inforce a ſpecific performance of a cove- 
nant; as if a man covenants tomake further aflurance. Ca. 
Ch. 252. Vide ante, (2 C. 1.) P, (3 Z. 1.) 

50, if a man aſſigns ſhares in the exciſe to B. who covenants 
to indemnify; the court will inforce the performance. Eg. 
Ar. 17. | | 

So, if there is a covenant for further aſſurance, and the ven- 
dor, who at the time of the covenant had a defective title, af- 
terwards purchaſes a good title; he ſhall be decreed to convey. 
Ca. Ch. 274. N 

So, if A. B. and C. are partners, and upon the diſſolution of 
the partnerſhip, A. takes his thare, and B. covenants to indem- 
nify him againſt all damages in reſpect of the trade, and after- 
wards this covenant is broken; A. having money of B. in his 
hands, ſhall be enabled by the court to retain it. Ca. Ch. 
311, 312. 

If A. upon his marriage with B. covenants to ſettle his eſtate 
to their uſe, and afterwards upon the iſſue of the marriage, and 
afterwards to the hcirs of 4. and B. covenants in like manner : 

Vor. II. F F tue 
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2 Med. Cao. If 4. covenants, upon the marriage of his daughter to Þ, . 
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the heir of A. by a former wenter ſhall compel the heir of B. 9 


ſettle a third part of all the eſtate which he ſhall have from liz 
father; he ſhall be compelled to do it. R. 2 P. W. 192. 

So, if father and ſon covenant to make a conveyance, and the 
ſon is under age; the father ſhall be decreed to procure his ſn 
to convey. R. 2 C. Cb. 53. . 

If A. covenants to ſettle 100 J. per ann. for a jointure, and . 
terwards purchaſes land of that valuc, he ſhall be decrecd to fett!; 
that land. 2 Ver. 97. 

Tho' he deviſes the land afterwards, without making the {e. 
tlement, and had no other land of that value. R. 2 Ver. 9y. 

If A. covenants to transfer ſo much ſtoek in the a/f-114;; 
Company on or before ſuch a day; tho' the value riſes before the 
day, he ſhall be obliged to transfer and account for all dividend; 
and pay all coſts in law and equity. 2 Vr. 394. 

If 4. covenants, in conſideration of affection, and to make x 
reconciliation between his nephew and his father, to make a et. 
tlement of his eſtate upon his nephew, he ſhall be compelled u 
do it. Eg. Abr. 16. 2 P. V. 407. | 

[If A. tenant in fee, in conſideration, c. demiſes to B. 
meſſuage, &c. for three lives, under rent of, Cc. and . co. 
venants with A. that on the death of any of the three live: 
he ſhall pay A. a fine of, c. for every life added or renewel, 
from time to time, according to the true intent, Sc.; and 4, 
covenants with B. that he hall and will, (in conſideration of the 
fine to be paid at A. Hall, or the place where it now ſtands, 
execute one or more leaſe or leaſes, under the ſame rents and cove- 
nants as the preſent, and ſo to continue the renewing ſuch leaſe 0: 
leaſes to B. paying as aforeſaid the fine to A. for every life ſo re- 
newed, from time to time, according to the true intent. B. i 
intitled to renew, with covenant of renewal inſerted in every re- 
newal, i. e. to renew at the ſame fine for ever. Furnival s, 
Crew, P. 1744. 3 Athyns 83.) 


(2 X. 2.) When not. 


But a covenant to make a collateral ſecurity of other land ſlal 
not be decreed. R. Ca. Ch. 252. 

*A covenant to ſettle a particular eſtate, not to purchaſe land, 
ſounds only in damages, and therefore a ſpecific performance will 
not be decreed, but an iſſue will be directed to try the damages. 
1 Brown 368.* 

A covenant for other aſſurance ſhall not be decreed in ſpect, 
where the agreement was with the ſon during the life of his f. 
ther. I Ver. 271. | 


(a) Note this caſe is not accurately cited: in the original it is that Franc! ti 
eoujin of A. covenanted to ſettle his eftate to the ſame uſes as A. did, and that the ben 
of Francis was compelled to a ſpecific performance. A 
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A covenant ſhall not be decreed, where there hath been an en- 
joyment againſt it for ſixty years. R. 2 Ver. 127. 

So it ſhall not be decreed, where the covenant is not certain, 
or there is not a mutual remedy. 2 Fr. 416. 

80 a voluntary covenant ſhall not be extended, or decreed be- 
ond the letter of it. 2 Ver. 693, 

8o a covenant to make a leaſe, which would be a breach of 
truſt, ſhall not be decreed. R. 2 Ver. 411. 

So, if a term is aſſigned by way of mortgagee, the aſſignee not 
being in poſſeſhon ſhall not be decreed to a ſpecific performance 
of the covenants, tho! liable at law. K. 2 Ver. 275. 


(2 X. 3.) When it ſhall be avoided, 


If a covenant is inſerted contrary to the agreement of the . x. 30) 
parties, the covenantor ſhall be relieved, If there w. 
As, where a man ſells church land in the time of rebellion, * miſtake. 
and covenants, that he is ſeiſed, where he intended to covenant 
only againſt his own act. R. after a verdict againſt the covenan= 

tar, Ca. Ch. 15. Ch. R. yo. 
Tho' his counſel had aflented to the covenant, that he was 
ſeiſed, omitting (/awfully ), which is of no effect. Ca. Ch. 16. 


So, if a term is created for a ſpecial purpoſe, and veſted in 2 X. 4.) 
truſtees for the ſole diſpoſition of the wife, and a covenant tend g 
is given by the huſband, that it ſhall be at her diſpoſal, this co- ſpecial pur- 
renant ſhall be avoided, tho' there is proof by only a fingle wit- Poſe. 
neſs, that the term and covenant were not generally intended to 
be in the power of the wiſe, but for a particular purpoſe, which 
was ſatisſied. R. 2 Ca. Ch. 180. 

If there is a covenant for quiet enjoyment, where the eſtate 
was purchaſed at an under-value, and the title proves defective, 
the covenantor ſhall be relieved in equity, upon payment of the 


principal and intereſt, R. 1 Vr. 320. 


So, if A. covenants upon the marriage of his ſon to ſettle (2 X. 5.) 
200 J. per ann. for a jointure on his wife, and afterwards to the - *. = 
firſt, ſecond and other ſons, Sc. If he leaves 200 J. per aun. — 
to deſcend to the ſon, it is ſufficient; and he ſhall not be bound to matter. 
purchaſe 200 J. per ann. to be ſettled, but the whole perſonal 
eltate ſhall go according to the ſtat, of diſtribution. K. 


2 Ver, 558. Vide paſt, (3 D. 1. 3 J. 8, Sc.) 
2 J. 6.) When there is a Remedy upon a Covenant, in Equity. 


[If a man covenants to make an eſtate in land, a fait in equity 
is myſt proper, for this court can give the thing itſelf; law, only 
damages. Furnival v. Crew, P. 1744. 3 Athyns 83.) 

{It a covenant binds lands in equity, it gives the relief here 


againſt the proper perſon who is in poſſeſſion of the land. 
Fi 2 39, 


lid.] 
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So, if a man covenants for himſelf his executors and aſſign, 
and afterwards aſſigns to a perſon inſolvent; the leſſee {hall be 


compelled, in equity, to pay the rent. Vide 1 Ver. 88, 163. 


But if the leſſee covenants to repair, and afterwards leaſes t, 
truſtees for his wife for ten years; the leſſor ſhall not compel the 


wife to repair, in equity, if the huſband left aſſets. 1 Ver. 87,8, 


If A. by marriage articles agree to lay out 1000 J. in a pur 
chaſe to be ſettled upon himſelf and his wife for life, and after. 
wards to their iſſue, and then to the huſband in fee; and he pur- 
chaſes a great houſe and garden for 1000 J. which was conveyed 
to him in fee, and afterwards ſettled to the uſes of the article, 
with the aſſent of the father of the wife; chancery will not in- 
force any other performance of the covenant. R. 1 Ver, 346, 

Equity will not relieve againſt a verdict for a breach of co- 


venant, becauſe the damages are exceſhve. 1 Ver. 316, 


Or, after a trial and damages given for breach of covenant, 
2 Ca. Ch. 97, 8. 


(2 T.) Cuſtom. 


W HERE a man has a right by cuſtom, or preſcription, for 
which his remedy at law is defective; chancery will give 
relief. 

As, if A. alledges a right to a fingſet, and that by cuſtom the 
defendant ought to divide his tin into eight parts, of which the 
plaintiff by lot is to have one, but that the defendant to defraud 
the plaintiff ſet out only one ſmall heap, and put all the reſt into 
another heap; the plaintiff ſhall have an account for bis 
cuſtomary part. R. 2 Ver. 483. | 

So, if by preſcription, the king ought to have all the inhabi. 
tants of ſuch a vill to grind at his mill; the court of equity in the 
exchequer will compel them ſo to do. Hard. 21. | 

So, if the mill of an abby, at which all the inhabitants of tlie 
vill ought to grind, comes to the king by diffolution, tho' it was 
not originally the mill of the king, or within his manor, K. 
Hard. 21. 

So, if there is a long enjoyment of a watercourſe, it ſhall be 
decreed ; for that is evidence of a right. 2 Vr. 396. 

So, chancery, upon a bill, will direct a trial at law of a cuſtom 
or preſcription, to avoid multiplicity of ſuits. 1 Yer. 22, 266, 

[Au iſſue may be directed to try whether ſuch cuſtom as laid 
in bill, or any, and what cuſtom, tho” plaintiff does not prove 
the cuſtom laid. E. of Scarborough v. Hunter, in ſc. P. 1719. 
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(2 Z.) Debt. 
What makes a Man a Debtor in Equity, 


F a man lends money to A. upon the ſecurity of a ſhip, 
which is loſt in the voyage, A. ſhall be debtor for the money, 
tho! there be, or be not a covenant for the payment. R. EA. 


fir. 139. 


(3 A.) Devile. 
(3 A. 1.) When it ſhall be decreed, tho' void by Law. 


CH ANCERY will inforce the performance of a will. ide 
pot, (3 G. 2.—3 T. z.) 

How a will ſhall be executes, and conſtrued at law. Vide in 
Deviſe, (D. I, Se. VN. I, Sc. 

A deviſe of the equity of redemption of lands by the mort- 
razagor, after the mortgage forfeited, ought to purſue the cir- 
cumſtances required by the ff. 29 Car. 2. 3. Semb. 2 Ca. Cb. 8. 

And if A. purchaſes the inheritance and takes an aſſignment of 
a term to attend upon it, and afrerwards makes a devite z if the 
wil is not ſufficient to carry the inheritance, for want of the cir- 
cumſtances required by that ſtat. the term does not paſs. R. 
2 Ca. Ch. 49, 55. 

If A. deviſes entailed lands to his daughter, and otlier lands in 
lieu thereof to the itTue in tail, who gives a bond that the daughter 
hall enjoy; the daughter ſhall be aided againſt his iſſue, in equity. 
N. 2 Ver. 233. 

So, if there was no engagement that the daughter ſhould en- 
joy. Eg. R. 15. 

If a man deviſes to A. for life, and then to his 1ſt, 2d, 3d, 
and other ſoris in tail, and afterwards to B. and C. to preſerve 
the ſame remainders, chancery will inforce a conſtruction of the 
deriſe to the truſtees to be precedent to the 1ſt, ad and other ſons. 
R. pen a plea to a bill brought by one wwho claimed under a re- 
very ſuffered by A. R. 2 Ca. Ch. 10. 

If a man articles for the purchaſe of land, and then deviſes all 
ais land for the payment of debts, and afterwards the land is 
conveyed to him; the land ſhall be decreed for the payment 
of debts, tho' the purchaſe was not compleat at the time of mak- 
ing the will, and there was no republication.” R. 2 Ca. Ch, 144. 

So, tho' no article was executed for the purchaſe, precedent 
to the will. Per Lord Chan. 2 Ca. Cb. 144. Eg. Abr. 174. 

If 4. deviſes, by miſtake, land which was entailed, and per- 
mits his land in fee to deſcend ; the deviſee ſhall be aided. R. 
2 her, 233. 

If a man writes a paper and keeps it with his will; tho' it does 
not amount to a codicil, it may be allowed to explain the intent 
of the teſtator in his will. 1 Ch. R. 268. 
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CHANCERY. 


If a will is torn or cancelled by a ſtranger, the heir ſhall be de. 
creed to convey purſuant to the deviſe, if by pieces collected, Es. 
it can be known ; tho” it does not appear to be cancelled with the 
privity of the heir. R. 2 Ver. 441. | 

If a man deviſes land to A. and afterwards his ſon, to defeat 
the deviſe, diſſeiſes his father, who dies before a re-entry; 

chancery will decree the deviſe, tho void by law. Eg. Abr. 173. 
1 Rol. 371. l. 41. Lo 

So, if a man deviſes his copyhold, agreed to be purchaſes, 
and dies before admittance. Eg. Ar. 174. 

So, if a man by circumvention is induced to make his will; it 
ſhall be avoided in his life-time, tho' he was of ſane memory, 
1 Ch. R. 23. : 

So, if a legacy is limited to A. by fraud; he ſhall be a truſtes 
for ſome other. Eg. Ca. 208. 

So, if A. by his will gives all his lands to his wife in fee, to 
the diſinheriſon of all of his name and blood, where it appears 
by circumſtances that he intended to his wife only an eſtate for 
life: the will ſhall he avoided in equity. 1 Ch. R. 124. 

So, if A. gives 2000 J. to B. to make him the deviſee of his 
eſtate, which is done, and the notes given for the 2000 J. are 
counterfeit z equity will relieve. 2 Ver. 700. 1 P. V. 288, 

If A. promiſes a teſtator, that he will pay an annuity to B. 
otherwiſe the teſtator would have charged it upon his real eſtate, 
and then the teſtator by his will gives the annuity to B. and makes 
A. his executor z A. ſhall be decreed to pay the annuity, tho' the 
perſonal aſſets will not extend to pay it. R. 2 Fer. 506. I, 
Abr. 231. 

If J. impoſes upon a teſtator, to deviſe the fee to him, where 
it was intended to another, equity will relieve. 2 Ver. 700. 
1 P. V. 288. 

So, if a will of perſonal eſtate be gained by fraud, equity will 
examine the fraud. 2 P. V. 287. 

[If a bill is brought to prove a will of land, the ſanity of teſta- 
tor muſt be proved, but not in caſc of a deed of truſt to fell for 
payment of debts. Harris v. Ingledew, H. 1730. 3 P. V. 91.] 

[To eſtabliſh a will as to real eſtate, it is not ſufficient to prove 
it executed according to the ſtattute of frauds, the teſtator muſt 
be proved of ſound and diſpoſing mind. Wallis v. Hedgiſm, 
AM. 1740. 2 Athyns 56.] 

To prove a will of land all the witneſſes ſhould be examined, 
or ſome account given why they are not. Ogle v. Cocke, M. 1748. 
1 Vezey 177. Townſend v. Toes, P.21 C. 2. 1 Will. 216.) 

If one witneſs is abroad, there muſt be a commiſſion to exa- 
mine him; for the ſame credit is not given to his hand if abroad 
as if dead. Grayſon v. Atkinſon, T. 1752. 2 Vezey 454. 

[Chancery will not eſtabliſh a will, not proved, nor admitted 
by the heir of law, tho? he ſays he believes it, and there is no re- 
plication, but will let the cauſe ſtand over with liberty to reply. 


Potter V. Patter, 7. 1749. 1 Vezey 274-] cl 
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If a man deviſes to his ſon A. he ſhall take, tho' illegitimate, 
*f he has acquired the name of ſon by reputation. Rivers's Caſe, 


MM. 1737. 1 Athyns 410. ] 


{3 A. 2.) When Chancery does not reliere; and, when a De- 
viſe may be explained by Witneſſes. 


But chancery does not ſupply the defects in the execution of a 
will. Eq. R. 170. 

[If the owner of the fee has alſo a term, and deviſes the lands, 
but does not execute his will before three witneſſes; equity will 
not conſtrue it a deviſe of the term. MHhitchurch v. Whitchurch, 
H. 11 C. Str. 619. ] 

Nor relieve againſt the ſurreptitious obtaining of a will, if it 
was duly executed. R. 3 C. Ch. 61, 94, 103. Jide ante, 

2 T. 12.) 
| Nor, againſt the ignorance, or negligence of the counſel, who 
makes a will for another. R. 3 Ca. Ch. 120. R. Eg. R. 12. 

A fee mounted on a fee is void in law; and where it is a de- 
riſe of a legal eſtate, equity cannot relicve; therefore, deviſe of 
lands ro A. and his heirs for ever, and if he die without any heir, 
to B. is a void deviſe ro B. Tilbury v. Barbut, H. 1747. 3 A. 
h 617. 1 Vezey 89. ] 

Tho' there was a promiſe by the teſtator to give all to his 
daughter and heir, if the father of her huſband made a ſettlement 
upon him. K. 1 Ch. R. 239. 

So, it does not relieve againſt a revocation of a will at law. R. 
Ca. Parl. 157. Semb. cont, 1 Ch. R. 43. 

Nor does it relieve for a legacy, before the probate of a codicil 
by which it was given. R. Hard. 90. 

Nor, for a legacy for the purchaſe of a dukedom; for honour 
ought not to be fold. &. 1 Yer. 5. 

So it does not ſupport a deviſe for payment of debts, where 
the teſtator by a ſettlement, tho? voluntary, had deveſted himſelf 
of the eſtate. R. 1 Yer. 464. 

So, if a will for a perſonal eſtate is obtained by manifeſt fraud, 
ater probate in the ſpiritual court, equity will not relieve. R. 


2 Ver. 9, 76. 


Yet a legatee under ſuch a will ſhall not be aided in equity, 
notwithſtanding the probate in the ſpiritual court. 2 Vr. 76. 

[After probate of a will, a court of equity may enquire into 
the fairneſs of a reſiduary deviſe of perſonal eſtate, Aſarrizt v. 
Marriot, in ſc. M. 12 G. Str. 666.] 

So a deviſce ſhall not be eſtabliſhed in poſſeſſion, againſt him, 
who claims by a ſettlement, tho' the deed is loſt. R. 2 Ver. 743. 

90, if a man deviſe three tenements to his wife, in lieu of 
dower, with liberty to take her dower, or the deviſe, and after- 
wards ſells one tenement ; the wife ſhall not be aided for the va- 
lue of the tenement ſold; for ſhe ought to take the eſtate under 
the will, as it was at the death of the teſtator, or her dower. R. 


2 Ca, Ch, 24. 
Ff 4 So, 
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Ss, if 4 man deviſes 1000 J. to the child of which his wif: is 
enſcint, if it is a daughter, but if it is a ſon, then that 100 J. fer 
ann. ſhall be purchaſed and ſettled upon that fon in tail, re. 
mainder to B; the wife has a fon, who dies in the life-time of 
the teſtator, and he aiterwards dies leaving his wife en/eint of 3 
daughter, for whom no proviſion was made; B. ſhall not compel 
the ſettlement of 100 J. per ann. upon him, for the circumſtances 
of the caſe are altered. Semb. 2 Ca. Ch. 16. 

So, if a deviſe is to truſtees tor the benefit of B. for her life, 
and if ſhe has iſſue, to be ſettled upon her iftue, and if ſhe has no 
iſſue to the heir of C. who had a fon D. and two daughters E. 
and F. and afterwards D. the fon of C. deviſcs to G. and after. 
wards B. dies without iſſue; the truitees ſhall not be Cireicd to 
convey to the deviſee of D. for his deviſe was void, beiug only 
of a poſſibility, but to E. and F. the daughters of C. g. 
Abr. 175. 3 Lev. 427, 428. 

So, if the words cf a will are not eſfectual, they ſhall not be 
ſupplied by proof. : 

But a devife may be explained by witneſſes ; as, if a man de- 
viſes his manor of D. and he has two manors of that name; or 
to his ſon B. and he has two ſons named B. 5 Co. 68, 2 P, 

W. 137. 

[Parol evidence is not admitted, except in two caſes; iſt, To 
aſcertain the perſon, when there are two of the fame name, or 
the chriſtian or ſirname is miſtaken ; 2dly, With regard to re- 
ſulting truſts of perſonal eſtate» D. per Hardwicke C. Ulrich v. 
Litchfield, T. 1742. 2 Athyns 372.] - 

If a perſon's name is miſtaken in a deviſe, yet if clearly made 
out by averment to be the perſon meant, and that there can be 
no other to whom it can be applied, the deviſe to him 1s good, 
River Caſe, M. 1737. 1 Athyns 410.] 

[Parol declarations have conſtantly been admitted in caſes of ſa- 
tisfaction of legacies by advancement in teſtator's life-time, 
Shudal v. Fekyll, H. 1742. 2 Atkyns 516] 

[If a man gives his real and pcrional eſtate equally among his 
children, and directs his executor to lay vut a ſum not exceeding 
300 J. in putting out one of them apprentice, and afterwards 
puts him clerk in the navy-office with 200 J. parol evidence ſhall 
be allowed to ſhew that this is an ademption. Reoſexvell v. Bennet, 
P. 1744. 3 Athyns 7.] 

[Parol evidence may be admitted to ſhew, that 500 J. given to 
a daughter's hufband by the father, in his life-time, was in full 
of 500 J. left her in his will. Biggliſan v. Grubb, T. 1740. 
2 Atkyns 48.] 

[It A. leaves 200 J. to one executor, and 100 J. to another, 
parol evidence may be admitted to prove teſtator's declaration be- 
fore and after exccntion, that next of kin ſhould have nothing, 
and the executors ſhall have the reſidue. Braſbridge v. Moodrgſes 
M. 1740. 2 Ahn 68.) 

If A. has two children by a firſt huſband, and four by a ſe- 
cond, and B. makes her will, and gives 100 J. to be divided 

3 | among 


CHANCERY, 


the four children of A. and after ſeveral other legacies 
adds, I further give to the children of A. 300 I. parol evidence 
ſhall be admitted to ſhew the meant the children of the ſecond 
marriage in the firſt bequeſt, but not in the ſecond, Hampſhire 
v. Pierce, H. 1750. 2 Vezey 2156.) 

(Parol evidence may be admitted to ſhew that teſtator had a 
great affection for his wife, and intended that ſhe, as his exe- 
cutrix, ſhould have the reſidue. Late v. Lake, A. 25 G. 2. 
1 Will. 313.) 

If the deviſe is 4 the right heirs of his mother*s fide for ever, when 
the deviſos was heir to his mother's mother; it may be proved 
that he intended his heir of the mother of his mother, and not of 
the father of his mother. R. 2 P. W. 137. 

So, if a deviſe is of perſonal eſtate to a wife, who is made 
executrix, on a bill brought by the heir, that it ſhould firſt be 
applied for payment of debts, there may be proof by witneſſes, 
that it was intended to be exempt from debts, but it was ima- 
gined not neceſſary to ſay ſo. 1 P. V. 9, 115. R.2P. 
V. 210. 

[B. is indebted 3000 J. on bond to A. who deviſes all his 
eſtate to B. and C. and makes them executors ; the bond-debt is 
not r eaſed; and tho* C. in an anſwer acknowleges that it was 
teſtator's intention that it ſhould go to B. tho' the attorney who 
drew the will proves that teſtator's written inſtructions were to 

at purpoſe, but that he told him it would be releaſed of courſe 
y B.'s being executor z and that teſtator, ftill diſſatisfied, took 
counſel's opinion, who confirmed the fame, and thereon teſtator 
executed his will, perſuaded the bond would be extinguiſhed ; yet 
this parol evidence cannot be admitted to contradict the expreſs 
words of the will. Per Talb:t C. on appeal from the rolls; and 
the chancellor's decree afhrined by the lords, Brown v. Selwyn, 
V. 96. 2. C. T. T. 240.] 


[Parol evidence ſhall not be admitted againſt the legal opera- 


tion of a will or an implied truſt, but it ſhall in ſupport of law 
and equity. Tayler v. Taylor, T. 1737. 1 Atkyns 386.] 

[Parol proof ſhall not be admitted in the caſe of a deviſe of a 
1 Per King C. Storke v. Starte, T. 1730. 3 Þ. 

51. 

[Parol evidence of teſtator's intention is not allowed when 
there is a blank, tho” it is, to explain a nickname, or where 
there are two perſons of the ſame name. Baylis v. Attorney-ge- 
neral, H. 1741. 2 Atkyns 239. ] 

The court will not add a legacy to a will on parol proof, if it 
concerns perſonal eſtate only; and ſtill leſs, if it concerns real 
eſtate. WWhitton v. Ruſſel, T. 1739. 1 Attyns 448.] 

[If lands are given to A. and B. and their heirs, as joint-te- 
nants, and leaſehold and perſonal to them and their executors, 
with ſtrict injunctions to teſtator's daughter, and heir at law, 
not to conteſt it, and a paper ſigned by teſtator gives ſtrong inti- 
mations, it was in truſt for charitable uſes ; and the teſtator had 


by a former will deviſed them to truſtees for ſuch uſes, yet ſuch 
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parol evidence ſhall not be admitted to prove ſuch intended truſt, 
as it would break in on the ſtatute of frauds. Adlington v. Cann 
T. 1744. 3 Athyns 141.) 6 

[Parol evidence cannot be read to ſhew that teſtator meant to 
uſe general words in a particular ſenſe, nor to ſhew that he 
intended A. ſhould, or that B. ſhould not be included in the 
number of his relations. Goodinge v. Geedinge, P. 1749. 1 Ve 

231.1 ; 
* But it may be read to ſhew that he knew A. or that he knew 
he had poor relations at S. Hid.] 

[If A. deviſes to B. to fell and pay debts and legacies, and to 
pay the reſt to C. and B. dies, and A. has no heirs, and the eſtate 
eſcheats to the crown; chancery cannot decree a ſale to pay, Ec. 
but the exchequer, being a court of revenue, may. Keeve v. A.. 
torney-general, MH. 1741. 2 Atkyns 223.] 


(3 A. 3-) How it ſhall be conſtrued. 


(3 A.3-) What words paſs a fee, or other eſtate, Vide in Devi, 

Deviſe for | 

payment of (N. 4, Oc.) I 

debts and » A deviſe of an eſtate for the payment of deb 

File pet the ſtatute of fraudulent deviſes. Semb. 1 Browp 311.* 

(4 W. 14.) But if adeviſe for payment of debts do not provide for it in a 
practicable manner, it does not take the caſefout of the ſtatute, 
2 Brown 614.* | 

If a man deviſes lands for payment of hjs debts and legacies, 
and the ſurplus to his heir; the perſonal ęſtate ſhall be firſt ap- 
plied, in aid of the heir, as well for the payment of the legacies as 
of debts. R. 29 Car. 2. Ca. Ch. 297. 

Tho? the reſidue of the perfonal eſtate is given to the executor. 
D. 2 Vent. 349. R. F. g. 41.“ 

*A mere charge on the real eſtate, to pay debts and legacies is 
not ſufficient to exonerate the perſonal eſtate, unleſs there be words 
to ſhew that it was the teſtator's intention that the perſonalty ſhould 
not be applied. 1 Brown 144.* 

[If A. charges his real eſtate with payment of debts, legacies 
and funerals, and gives ſpecific legacies to his wife, and then 
makes her ſole executrix of his will, and of all his goods, chattels and 
arrears of rent, not diſpoſed of by his will. The perſonal eſtate ſhall 
be applied in eaſe of the real. Per cur. Lucy v. Bromley, H. 1728. 
Bunb. 260.] 

= a man bequeaths all his perſonal eſtate to his daughter, an 
infant of ſeventeen, and makes her executrix, and deviſes his 
lands, &c. in D. to truſtees to pay debts and legacies, and the 
ſurplus to his ſecond daughter in tail, remainder over, the perſo- 
nal eſtate ſhall in the firſt place be all applied to pay debts. 
Haſlewocd v. Pope, T. 1734. 3 P. V. 322.) 

[If a man deviſes thus, As to all my worldly eſtate, both real 
and perſonal, I diſpoſe, &c. firſt all my debts ſhall be paid, then 


deviſes his real cſtate to truſtees to ſell ſuch competent "ey 
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ſhall be ſufficient to pay his debts and legacies, and that the mo- 
ney to be raiſed by ſale of his real eſtate ſhall be deemed as per- 
ſonal; and then gives all the reſt and reſidue of his perſonal to A. 
after payment of his debts and legacies; the perſonal eſtate ſhall 
be firſt applied to pay the debts and legacies, tho? teſtator died in- 
gebted greatly above the value of his perſonal eſtate, ſo that 4. 
takes nothing by the deviſe of the repduum. Ld. Inchiquin v. Ld. 
O'Brien, H. 18 G. 2. Will. 82. 

[But if A. deviſes his lands to B. his wife for life, chargeable 
with annuities and legacies, and gives her a power by ſale or 
mortgage to raiſe ſuihcient to pay his dehts; then reciting his 

eat ſatisfaction that his eſtate had continued ſo long in his name 
and family, and his deſire to perpetuate it, deviſes all his real 
eſtate to his nephew, &s. they taking his name and arms, and 
then gives his perſonal eſtate to his wife, and makes her ſole ex- 
ecutrix 3 the ſhall take it free from the debts, and it ſhall not be 
applied in aid of the real eſtate, Stapleton v. Colville, T. 9 G. 2. 
CT. T. 2020] 

[So if a man deviſes all his eſtate in cm L. to be ſold for pay- 
ment of debts and legacies, then deviſes an annuity of 200 J. to A. 
out of his eſtate not otherwiſe by will engaged in cow? N. then 
gives A. ſeveral ſpecific legacies, then gives B. 40 J. annuity out 
of an eſtate in N. makes A. and C. executors, and duly executes, 
and a year after interlines at the end of the will, “And I give 
them (the executors) all my perſonal eſtate not herein before 
« deviſed,” and re-executes z the executors ſhall have the perſo- 
nal eſtate diſcharged of debts, which ſhall be paid by 
fale of real eſtate in L. M aller v. Fackſen, T. 16 G. 2. 
Wilſe 24. 

65 on a deviſe of real and perſonal eſtate to pay debts and le- 
gacies, the perſonal eſtate ſhall not be charged with the pay- 
ment of the anceſtor's mortgage, or a legacy charged on land, 
1 Brown 5 8.“ 

Neither ſhall ſuch charge make a term for payment of debts 
liable to a mortgage, which ſubſiſted on an eſtate at the time 
when the teſtator purchaſed it, but the mortgaged eſtate ſhall bear 
its own burthen. Id. 454. 

But where a man reciting himſelf to be ſeiſed, ſubject to in- 
cumbrances, of an eſtate which was mortgaged, deviſed another 
eltate for a term of 20 years, in aid of his perſonal eſtate, to pay 
bind and book debts, and by a ſubſequent clauſe, to pay all his debts, 
the perſonal eſtate and the term ſhall exonerate the mortgaged 
eſtate. Id. 240.* 

If land in Holland, where land is ſubject to debts, is deviſed to 
A. and the perſonal eſtate in Eng/and to B. the perſonal eſtate 
ſhall be firſt applied to the payment of the debts in Holland. R. 
Eg. Ca. 66.“ 
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So if by conveyance land is ſettled for the payment of debts 2 Med. Ca. 


and legacies, and afterwards, for the performance of his will, the 
ſurplus to the heir, and there is no mention made in the will, 


bow the perſonal eſtate ſhall be diſpoſed of, but it is only = 


C HAN CE R . 


that his daughters ſhall releaſe all demands upon the perſonal 
eſtate, (they being intitled to a dividend by the cuſtom of VH 
and being the principal legatees,) yet the perſonal eſtate ſhall he 
applied to the payment of debts and legacies in aid of the heir, R. 
Ga. Ch. 297. 

So if a man deviſes his land to A. which was mortgaged, or 
otherwiſe ſubject to his debts z the perſonal eſtate ſhall {rſt b. 
applied to the diſcharge of the debts or mortgage, in aid of the 
deviſee. 2 Can. Ch. 84. R. 2 Ver. 112. 

{If a man deviſes copyhold lands (which are mortgaged) to 4. 
and after his debts paid, deviſes the reſidue of his real and per- 
fonal cſtate to his fon B. and makes him executor, the mort. 

e ſhail be diſcharged out of the perſonal, then out of the 
real eſtzte deviſed to the fon, and then out of the profits received 
by him _— teſtator's death, King v. King, T. 1735. 3 P. 
W. 358. | 

805 5 charge in equity ſhall be a debt, and paid out of the per- 
ſonal eſtate. 2 Ca. Ch. 84. 

[If a man deviſes lands to two truſtees, and their heirs, to he 
ſold for payment of debts, Cc. and makes the truſtees 
and a third perſon executor; the lands when ſold are legal, 
not equitable aſſets. £d. Maſbam v. Harding, T. 1714, 

unb, ] | 
| oy IT in law or equity, ſhall be paid out of the perſonal 

Eſtate, though by the cuſtom of York, the wife is intitled to 
one moiety, and the next of kin to the other. 2 Ca. Ch. 84. 
1 Ver. 30. 

So a debt whieh the teſtator denied, ſhall be paid after other 
debts. 1 Ver. 142, 431. 

So if there is a deviſe of land for payment of debts, and the per. 
ſonal eſtate to B. it ſhall be liable to the payment of the debts, 
R. 2 Ver. 183. , 

[If A. gives all his perſonal eſtate to his three ſiſters, and his 
real eſtate to his four ſons, chatgeable with his debts, and makes 
his ſiſters executors, and dies indebted by Gmple contract, bond 
and mortgage; the perſonal eſtate ſhall be firſt applied 
to pay all the debts. Bromball v. Wilbraham, M. 7 G. 2. C. 
T. T. 274.] 

If a man, reciting his intent to pay his debts and provide for 
his children, ſettles land for the payment of portions for his 
children, (but nothing is ſaid of his debts,) yet it ſhall be ſub- 
ject to the payment of debts as well as legacies. R. Ca. 
Ch. 248. ' 

If — devifes lands in A. to be fold, and after his debts, le- 
gacies and funerals paid, a moiety of the money to B. and the 
other moiety to C. and afterwards deviſes all his other lands to 
his executors, and their heirs, for the truſt contained in his will, 
and then orders, that they convey a moiety to B. and the heirs of 
his body, with remainders over, the other moiety to C. c. If 
the land in A. is not fufficient, all the lands ſhall be charged to 


the payment of his debts and legacies. 


If 
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If a ſurrender of a copyhold be to the uſe of a man's will, and 
by his will he ſays, My debts and legacies dedufed, I deviſe all my 
ſtate real and perſonal to A. the copyhold ſhall be ſold for the pay- 
ment of debts. 1 Ver. 45. 

(If A. ſurrenders cuſtomary lands to B. who declares a truſt 
thereof for ſeveral perſons, and for ſuch uſe as A. ſhall appoint, 
and A. makes a will of his whole eſtate and eſſects, and firſt wills, 
that all his debts ſhall be paid, and then deviſes the cuſtomary in 
diſtinct parts from his other lands, the cuſtomary lands are lia- 
ble to the debts, E. Godolphin v. Penneck, P. 1751. 2 HV. 

271. 
41 _ in tail levies a fine, and declares the uſe, to pay 100 J. 
and afterwards to the prior uſes, and afterwards deviſes the eſtate 
for the payment of debts generally ; it ſhall be charged with all 
debts. Dub. Eq. Abr. 139. 

If a man deviſes, that his debts ſhall be paid out of his real 
and perſonal eſtate, if the executor pays beyond the perſonal 
eſtate, he ſhall be reimburſed out of the real. 2 Cu. Ch. 10g. 
1Ch. R. 134. | 


If A. deviſes that his debts and legacies ſhall be paid in the 


firlt place, and afterwards deviſes land; it ſhall be ſubject. R. 
2 Ver, 708. 

If A. deviſes lands to B. in tail, remainder to C. in fee, 
and afterwards gives his perſonal eſtate to B. and makes him ex- 
ecutor; the real and perſonal eſtate are ſubject to the debts. 
1 Ver. 411. 

So if he deviſes an annuity to the eldeſt ſon, and his land in 
tail to the ſecond ſon, and makes him executor ; the land ſhall 
be charged with the annuity. R. 2 Ver. 144. 

[If A. gives his daughter 3000 J. (beſides 12,000 J. ſecured hy 
his marriage-ſettlement) at eighteen, or marriage, and directs his 
truſtees to.raiſe on his lands as much as with his perſonal eftate 
will pay the 3000 J. but not to raiſe it till eighteen, or marriage, 
that it may not be a debt on his perſonal eftate ; it ſhall be raiſed out 
- the real eſtate only. Phipps v. Anneſiey, MH. 1740. 2 A.- 
mms 57. 

H a man by his will wills that his eſtate in L. be ſold for the 
payment of his debts, legacies and funerals, and gives A. an an- 
nuity and ſeveral ſpecific legacies, and appoints A. and B. (who 
is teſtator's heir at law) joint executors, and ſome days after 
adds, And I give and deviſe to them all -my perſonal 
eſtate not herein-before deviſed, and re- executes; the perſonal 
eſtate paſſes to them as a ſpecific legacy, and ſhall not be applied 
to exonerate the real eſtate. Walker v. Jackſon, T. 1743. 2 At- 
kyns 624.] 

{If a man by his will deſires all his debts may be paid by his 
executors, adding, I mean thoſe only of my own contracting, not 


thoſe heavier debts of my family, and gives his perſonal eſtate to 


his mother, and makes her executrix, deſiring her to pay all his 
juſt debts exactly; and long after the mother buys in the mort- 
gages, and the ſon covenants to pay the money; teſtator 


dies, 
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dies, mother dies, the perſonal eſtate is ſtill exempted from both 

principal and intereſt, on theſe mortgages, and they are Af 

a _ on the real. Leman v. Nexnham, M. 1747. 1 V. 
51. : 

If a man deviſes land to A. and legacies to others, and 
makes A. executor, and deſires him to ſee that his win 
be performed; the land ſhall be charged with the legacies, R. 
2 Fer. 229. 

[If a man by his will firſt gives an eſtate for life to his wiſe, 
and in the latter part creates a term for years, to take place from 
the day of his death, in truſt to raiſe money to diſcharge his 
debts in ſuch manner as his wife ſhall direct, the term ſhall take 
place of his wife's eſtate for life. Ridout v. Dowding, M. 1737. 
1 Atkyns 419.] 

So if he ſays, As to all my worldly eftate, I will and deviſe in man- 
ner following; Imprimis, that all my debts be paid, and then deviſes 
lands, c. 5 G. 2. 39. 

{If a will ſays, “ As to all my worldly eſtate, my debts being 
cc fr/t ſatisfied, I deviſe, &c.” the real eſtate is liable to the debts. 
Harris v. Ingledew, H. 1730. 3 P. V. 91. Hatton v. Nichd, 
T. 9 G. 2. C. T. T. 110.] 

[If a man charges his land with payment of his debts, all the 


debts he contracts during life will be a charge. Brudenel v. 


Boughton, H. 1741. 2 Atkyns 268. ] 

[If a man duly executes a will, charging his real eſtate with 
legacies, and by a ſecond will, not executed in form, gives ge- 
_ pecuniary legacies, they are equally a charge on the land, 
Bid. 5 

[The words, All the debts I have contracted ſince 1735, muſt 
be conſtrued, or ſhall contract. Bridgeman v. Dove, M. 1744. 


3 Athyns 201. ] 


[If A. by will duly executed gives 800 J. to his ſiſter B. and 
400 J. to his ſiſter C. and all his freehold and perſonal eſtate not 
diſpoſed of, after payment of debts and legacies, to his brother 
D. and by a ſecond will, not duly executed, revokes all 
others, and gives 400 J. to B. and 100 J. to C. and the reſi- 
due real and perſonal to D. the real eſtate is chargeable with 
the latter ſums only. Brudenel v. Boughton, H. 1741. 2 4t- 
kyns 268.] 

[If a man by will charges his real and perſonal eſtate with pay- 
ment of his debts, and then deviſes all his real and perſonal to 4. 
and makes him executor, and he pays the intereſt of debts 
to bond-creditors who never demand the principal, and he ſells 
the real eſtate, the purchaſer ſhall not be diſturbed after long 
poſſeſſion (ſixteen years.) Elliot v. Merriman, T. 1740. 2 At- 
kyns 41. | | | 

[If a man creates a term for payment of debts, and declares 
the truſt of the term to be by perception of rents and profits, or by 
leaſing or mortgaging, to raiſe ſufficient to pay the debts, it re. 
ſtrains it to payment out of rents and profits, and the court will 


not decree a ſale; otherwiſe, if it is a truſt of the rents and * 
J. 
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, Ridout V. E. Plymcuth, M. 1740. 2 Atkyns I04.] . 
I Boavn 31 1. * 

If one deviſes to A. and her heir all Cliſton lands, he paying all 
debts and legacies charged on them, and after his deceaſe to B. 
4. muſt keep down the intereſt, or if the principal is paid, he 
pays one third, and B. two thirds. Bridgeman v. Dove, M. 1744. 
3 Athyns 201. ] 

If a man by will creates a particular truſt out of particular 
lands, and ſubject thereto deviſes them over, the deviſees can 
take no benefit but of the remainder aſter the whole burthen is 
diſcharged. Powis v. Corbet, T. 1747. 3 Ath. 556.] 

(If a man by will recites that he had by a former will given his 
wife all his real and perſonal, that ſhe is dead, therefore he now 
diſpoſes of the ſame, and firſt orders all debts to be paid; all his 
real is liable by implication : But if he goes on and deviſes certain 
premiſſes, except 4. and B. to pay legacies; this deſtroys the þ 
implication, and the creditors are not intitled to payment 
out of A, and B. Thomas v. Britnell, T. 1751. 2 Ve- 


313.1] 
Ii the whole real eſtate is made liable to debts and legacies, 
the ſubſequent deviſe of a particular part of it for that pur- 
poſe does not reſtrain it. Elliſon v. Airey, T. 1754. 2 Ve- 


zey 568. ] 


Upon a deviſe for payment of debts, debts upon ſimple contract, (3A. 4. 
and upon ſpecialty ſhall be paid in proportion; for in conſcience — 
they are equally due. R. Ca. Ch. 32. R. per Finch, Ca. ſhall be pala. 
Ch. 249. K. 2 Ca. Ch. 54. 1 Ver. 64, 102. R. Ch. R. 196. 

R. 2 Ver. 62. R. 2 Fer. 763. 3 Ch. R. 12. Eg. Abr. 141. 
1H. V. 228. 

And if there is not ſufficient to pay all, the loſs ſhall be equal. 
R. Ca. Ch. 32. K. 2 Cu. Ch. 54. 

So debts barred by the ſtat. of limitations ſhall be paid; for 
they are due in conſcience, though the ſtat. has taken away the 
legal remedy. Per Cowper, 1 Sal. 154. R. 2 Ver. 141. Eq. © 

br. 139. | 
80 if the intereſt upon a bond exceeds the penalty, and the de- 
viſee or truſtee neglects payment, he ſhall pay intereſt for the pe- 
nalty, 6 Sal. 154. Vide poſt, (4 D. 1, Cc.) | 

After a decree for payment equally, one creditor ſhall not 
be allowed to have preference by obtaining a judgment, Oe. 

2 Ver. 435, 525. 

And if he takes out execution at law, the others ſhall have equal 
proportion out of the aſſets in equity. 2 Yer, 436. 

If a note is given to A. for part of purchaſe money, and the 
purchaſer gives a mortgage to A. for the reſidue ; 4. ſhall not be 
preferred to the other creditors of the purchaſer, for the note. 

2 JV. . 281. | 
But judgments ſhall be ſatisfied before other debts; for thoſe 


in their nature charge the land. R. Ca. Ch. 32. 1 Fer. 102, 
3 Ch. 
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3 Ch. R. 12. If they are not confeſſed after the bill exhibited, 
2 Ver. G2. 

So debts fixed by bond ſhall be paid before damages not aſcer. 
tained. R. 2 Per. 272, 273 | 

So debts which affect the real eſtate bind according to priority; 
as mortgages, judgments, ſtatutes, and nee. &H 
Parl. 1705. 1 Ver. 525. Eq. Abr. 141, 2. 

If the recognizance is inrolled, otherwiſe not. 2 Ver. 550. 

So judgments, according to the priority of the originals, 2 C. 
R. 145. 

But ty ,. 4 & 5W.& M. c. 20. % 3. No judgement not 
doggetted and entered according to the directions of that add, 
ſhall affect any land or tenements, as to purchaſers or mortgages, 
or have any preference againſt heirs, executors or adminiſtrators, 
in their adminiſtration of their anceſtors, teſtator's, or inteſtate' 
eſtates. * | 

A voluntary bond, for the benefit of a wife, ſhall be paid after 
debts upon ſimple contract, and before legacies. R. Teny, 
G. 2. 6. 8 

And debts ſhall be fatisfied before legacies. Count. 2 Ca, 
Ch. 32. Acc. per Finch, Ca. Ch. 249. R. If it be by l 
and not by deed. Ca. Ch. 275. Cont. 1 Ver. 482. 2 Per. 13a. 
R. acc. 2 Ver. 248. 

So if lands are deviſed to the executor for payment of debis, 
they are aſſets, and the debts ought to be paid according to their 
priority. 1 Ver. 64. Vide ante, (2 G. 1.) 

[If a man deviſes lands to truſtees to pay all his debts, and the 
þond-creditors recover part out of the perſonal eſtate, and then 
apply for the reft out of the real eſtate deviſed ; they ſhall not 


come in on the land till the ſimple contract creditors have received 
thereout ſufficient to make them equal with the bond-creditors, | 


in reſpect of what they have received out of the perſonal eſtate, 
Haſlewood v. Pope, T. 1734. 3 P. V. 322.] 

[If a ceftui que truſt of a real eſtate makes a mortgage of it in 
fee, and deviſes the equity of redemption to his ſon and his heirs, 
ſubject to his debts, the bond-creditors can have no preference, 
as it was a mortgage of the whole inheritance. Plunket v. Penſen, 
T. 1742. 2 Ahne 290, ] 

[But if a reverſion in fee was in the mortgagor, the bond-cre- 
ditor would have preference. Hid.] | 

So in all caſes where there are aflets at law, tho' the 
creditors pray aid in equity. R. 2 Per. 720. 405. £4 


Abr. 141. 


So if land is deviſed to an executor, to pay mortgages in the 
firſt place, then particular legacies, and afterwards to the exe- 


cutor in fee; if he mortgages for the payment of other debts of 


the teſtator, thoſe mortgages, as well as the mortgages of the tel- 

tator, ſhall be paid before the legacies. R. 1 Ver. 69. 
But a deviſe, that his debts ſhall be paid before the le- 
gacies after meutioned, extends only to pecuniary legacies, and 
not 
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not to land expreſsly deviſed for the payment of particular ſums, 
Ver. 457+ 

5 It unde are charged with payment of debts, and part deviſed 

0 4. part to B. &c. the creditors cannot be paid till the maſter 

certifies what proportion each deviſee is to contribute. Harris 


v. Ingledew, H. 1730. 3 . . 91.4 


If a man deviſes lands for the payment of debts and legacies, (3 A. 5. 
and gives a legacy to his heir, the devifee has the inheritance, * 1 
without a truſt to pay the ſurplus to the heir. X. Cu. Ch. 197. the heir. 
2 Ver. 247. K. cont, for the ſurplus ſhall be to the heir. 

2 Ver. 425. 

IA. b his will gives 5 J. to his brother and heir at law, and 
makes his wife his whole and ſole heireſs and executrix of all his 
real and perſonal eſtate, the ſame to ſell and diſpoſe of as ſhe 
thinks proper, to pay his debts and legacies; the fſur- 
plus is to the wife, and there is no reſulting truit for 
the heir. Rogers v. Rogers, M. 4 C. 2. C. T. T. 268. 3 . 

V. 193.] 

„. if a man deviſes lands for the payment of debts 
and legacies, without more; the ſurplus ſhall go to the heir, 
R. 2 Ca. Ch. 115. 1 Ch. R. 164. Semb. 2 Ver. 247. Vide poſt, 9 
61.3.) 

Tho! he deviſes only a term for years. R. 2 Vent. 350. 

do if truſtees raiſe money ſuſlicient for the payment of debts 
and legacies, and do not pay them; the heir ſhall have 
the reſidue of IT and the ereditors and Jlegatecs, 
muſt purſue their remedy againſt the trullees. R. in Pur, 

N. 153. 

$o if there is a deviſe to truſtees, hut the truſt cannot be prov- 
ed; the truſt ſhall be decreed for the heir. R. 1 Ch. K. 101. 

R. Eg. Ca. 122, : erage 

If the wife of the teſtator, being executrix, takes huſband, 5 
who takes the perſonal eſtate as a portion with his wife, yet he 
ſhall account for it, for the benefit of the heir, tho' no creditor 
s concerned. X. 2 Per. 61, 569. 

if A. deviſes lands to truſtees to be fold, for ſuch perſons as he 
ſhall appoint, and if he does not appoint then for B. if he ap- 
points, but not to the value; the reſidue does not go to B. but to 
the heir. R. 2 Per. 571. 

If a man deviſes, that his debts and legacies ſhall be paid by 
tie truſtees of his real eſtate, and deviſes to his wife, whom he 
makes his executrix, the reſidue of his perſonal eſtate z that thai] 
be applied in the firſt place in aid of the real eſtate. R. 

2 Per. 569, 740. Cont. 1 Lev. 203. 

Or if the reſidue of the perſonal eſlate was deviſed to the heir. 
2 Fer. 740. Eq. Ca. 129. 

[But if a man deviſes his real eſtate to truſtees, for payment of 
al debts, legacies and funerals, then ſpecific legacies, and then 
al the reſidue of his perſonal to his executors, the real eſtate 

Vor. II. 6 g ſhall 
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Wh-n the 
land ſhall be 


ſold. 
Vide poſt, 


(4 H. 5.) 
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ſhall firſt be applied, and if not ſufficient, the perſonal, Zi, 
v. Page, MH. 1740. 2 Athyns 79.] 


If a man deviſes money to be paid out of the profits of land 
and the profits do not amount to the ſum ; the land ſhall be fold. 
D. 2 Vent. 357. 1 Per. 256. g 

So if he deviſes, after his debts paid 500 J. for portions to hi; 
daughters, and to his executrix all. his lands and tenement; 
goods and chattels. In ſuch caſe, if the perſonal eſtate and the 
profits of the lands are not ſufticient to pay debts and legacies; 
the cxecutrix ſhall be decreed to fell the lands. R, (.. 
Ch. 179. | 

So if a deviſe is of portions for daughters out of land, to be paid 
at a day fixed, and the annual profits do not amount to a ſum uf. 
ficient to make the payment at the day; the truſtee may ſell the 
land. R. Ca. Ch. 176, 240. 

[If one has a power to appoint to an ynprovided child, in ſuck 
manner as he ſhall direct, the payment bf 200 J. to be raiſed by 
truſtees out of the rents and profits of ah eſtate, and the annual 
profits are not ſullicient, it ſhall. be fold, Green v. Belcher, II. 1737. 
1 Atkyns 505.] 

So if a man deviſes that his debts and legacies ſhall be paid out 
of the profits of his land; the land itſelf may be ſold tor thoſe 
purpoſes. R. 2 Ca. Ch. 205. g. R. go. 

So if he deviſes lands, except the manor of D. which I oppcint 
>r the paying of my debts; the executors may fell the manor of D. 
for that is the molt eflectual means for the payment of debts. R, 
Sav. 73. | 

[If 4 deviſes his copyhold eſtate, one-third to his wife for 

life, and two-thirds to his ſon, with a proviſo, that if his perſonal 
eſtate, and his houſe and lands at V. ſhail not pay his debts, then 
his executors to raiſe the ſame out of the copyhold ; this intitles 
them to ſell the copyhold. Bateman v. Bateman, M. 1739. 1 4. 
&yns 421.] 
So if he deviſcs rents and profits to pay an annuity, and after- 
wards to pay debts and portions, and afterwards to other perſons; 
if the debts and portions cannot be conveniently raiſed without a 
ſale, it ſhall be decreed. X. 2 Ver. 26. 

So if he deviſcs an eſtate to A. in tail, remainder to B. &c, and 
gives power to his executor to raife money for his heir, and to pay 
debts; the executor may fell. R. 2 Ver. 154. 

So it a ſale is convenient for the heir, it ſhall be directed upon 
his ſuit, though the younger ſons oppoſe it, as well as for the be- 
nefit of the younger ſons, to whom portions are given. R. 
2 Ver. 154, 420. | 
But if a man makes a voluntary ſettlement, upon truſt to pay 
debts out of the profits of the land, the truſtees cannot ſcl. 
1 Ver. log. 

So if he deviſes land for the payment of debts out of the annual 


proũts only. 1 Ver. 104. Eq. K. 90. 
| 2 - [The 
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e directing a groſs ſum to be raiſed does not neceſſarily im- 
y that it ſhall be raiſed at once, and in ſuch caſes the court will 
not direct a ſale if not abſolutely neceflary. Okeden v Okeden, 
NM. 1738 l Atkyns 550.] 

[If a man deviſes the rents and profits of his plantation to truſ- 
tees on certain truſts, the land thall not be ſold. Conyngham v. 
Cormglam. T. 1750. 1 Vezey 522. 

If a man deviſes, that truſtees ſhall ſell his real eſtate, and 
what ariſes by ſuch ſale ſhall go to his daughter, and her iſſue, and 
if ſhe die without iſſue, then to two other daughters; the land 
hall be fold, and the firſt daughter have the money, notwith- 
finding the contingent intereſt of the others. Ridge v. Hudſon, 
5. 1717» in Sc. Bunb. 12.] 

If a man having a ſon and a daughter, deviſes his lands to 
truitees for paying funerals, debts and legacies, then for raiſing 
maintenance for his children, and ſurplus rents and profits to the 
younger children at twenty-one, the lands to the eldeſt at twenty- 
three, the land ſhall be ſold for payment of debts, the legacies 
ſhall be paid as the rents ariſe. Baines v. Dixon, MH. 1747. 1 Fe- 


20 41+] 


If land is deviſed for payment of debts and legacies, and no 3 A. 7.) 
perſon named, who is to ſell ; the executor may ſell. Ca. Ch, 178. — _ 
2 Jon. 26. R. Dal. 106. Dy. 371. 6. 

So if it is deviſed to be ſold, and the money to be diſtributed, 
R. Cai Che 10. 

So if a ſale was decreed after a contingency, and before that 
happens the executor dies; his executor, who claims the land after 
lis death, may fell. Ca. Ch. 180. 

So if a ſale is deviſed for charitable uſes, the executor ſhall ſell. 
2 Fin. 26. 

bo ſhall the heir be decreed to join in the ſale. Ca. Ch. 262. 
R. Ch. R. 168. R. 2 Ver. go. 

It teſtator deviſes all his real and perſonal eſtate to be fold for 
payment of his debts, and no perſon named who is to ſell, the 
executor and heir, and all proper parties to be named by the 
maſter, ſhall join in the ſale. Blatch v. Wilder, P. 1738. 1 At- 
Hut 420] 

(If a man deviſe lands in V. to truſtees, to raiſe money by ſale 
to pay off what is due on lands in S. mortgaged to A. and ſettled 
on B. in fee, and his other debts, and then to C. his natural fon ; 
A. B. C. the truſtees, and the adminiſtrator, ſhall join in the 
conveyance, and B. ſhall covenant againſt her own acts, and the 
ads of her deviſor, as to fo much as the is beneſited by the eſtate. 
Lid v. Griffith, M. 1745. 3 Athyns 264.] 

So if land is deviſed for payment of debts and legacies, and no 
perſon named to ſell, and it deſcends to the heir, the heir ſhall 
be decreed to ſell. R. 1 Lev. 304. 1 Ch. R. 287. 

90 if the deviſe is, that the executors ſhall ſell, and 
they die before a ſale, the heir ſhall be decreed to ſell. R. Ca. 


Us, 180, 
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So if the deviſe is for portions of younger ſons. Agreed C. 
Ch. 180. ; 

So if the deviſe is for a ſale, and that the money ſhall be dit. 
tributed to ſtrangers. K. cont. for that amounts to a total diſhe. 
riſon of the heir. Ca. Ch. 180.—K. cont. but it was reverſed iy 
parliament, and there R. acc. | Pod 

So if the deviſe is, that the heir ſhall ſell ; his heir may ſel}, 
2 Jon, 26. | _ 

So if the deviſe is, that after the death of A. the land ſhall he 
ſold, without ſaying by whom, and A. is named executor, and 
after his death his executor ſells ; tho' the ſale by him is void, yet 
the vendee ſhall have the land. R. cont. but it 2vas reverſed in for- 
liament. 2 Jon. 26. : | 

So if a man deviſes, that A. and B. fhall ſell, why 

are not executors, and A. dies; B. with the heir ſhall (el 
for it was a truſt which ſurvived. R. Hard. 204. Sen. 
1 Jon. 3s 2. | 

So if a deviſe is of land to 4. and B. to be ſold, and the heir 
is under age; a fale ſhall be decreed, without giving the heir, after 
he comes of age, time to join, for nothing deſcends to him. R, 
2 Ver. 429. | 

If lands are deviſed to truſtees to be fold for payment of debt 
the infant heir at law has no day given him to ſhew cauſe when 
he comes of age; but where the deviſe is to no perſon, he has, 
Blatch v. Wilder, P. 1738. 1 Atkyns 420.] 

So if a man deviſes lands to be fold by his executors, or to 
his executors to be ſold; an intereſt veſts in the executors, 


Hard. 419. 


(3 A. 8.) How expounded, where the Words are am- 
biguous. 


If a man deviſes an eſtate to his executors equally; it does not 

25 R. 1 Ver. 32. Vide paſt, (3 V. 3.) Vide in Deviſy 
N. 8. 

( If he deviſes, that land ſhail be purchaſed with the reſidue of 

his perſonal eſtate, for the benefit of his wife for life, and after- 

wards for his executors, equally to be divided and one dies; 

the other ſhall not have the whole, for it does not ſurvive. R. 
1 Ver. 32. 

[If a man after giving legacies to be paid at particular times, 
deviſes the reſidue of his perſonal eſtate to his two ſons, to be 
equally divided between them, and in caſe of either of their deaths, 
the whole reſidue to be enjoyed by the ſurvivor; it ſhall be en- 
pounded, their deaths before twenty - one without iſſue. Mende 
v. Mendes, H. 1747. 3 Athyns 619. 1 Vezey 89.] 

[If one deviſes real and perſonal eſtate to truſtees, to turn all 
into money, and then lay it out in land to the uſe of three perſons 
for life as tenants in common, not as joint-tenants, but ſo that if 
Either die without iſſue living at the time of his aekth, that {hare to 
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po to the ſurvivors, then to truſtees to preſerve, &c. then after 
their reſpective deaths to the firſt and other ſons, then to daugh- 
ters, then to ten grandchildren, their heirs, &c. equally, as te- 
nants in common, not joint-tenants; and two of the nephews 
and three of the grand children die in teſtator's life, and third ne- 
new dies leaving a ſon, he ſhall have only his father's ſhare, the 
other two go over, but the ſhares of the three grandchildren who 
died are not tranſmiſſible, but lapſe. Sperling v. Toll, M. 1747. 
1 Vezey 70. 

If teſtator deſires the reſidue may be divided between A. and 
B. it means equally divided, and they are tenants in common. 
Peat v. Chapman, T. 1750. I Vezey 542.] 

If he deviſes the reſidue of his perſonal eſtate to 4. B. 
and C. and the wife of C. C. and his wife ſhall have only one- 
third part, the wife only being a relation of the teſtator. X. 
1 Ver. 233. | | 

If a man deviſes 200 /, per ann. out of his manor of Walden, 
and he has the manor of , aden otherwiſe Chippen Walden of the 
value of 80 J. per ann, and another manor of Broot's Walden ; the 
charge ſhall be upon BroaPs Walden, which is of greater value. 
1 Ch. R. 138, 9. | 

If he deviſes 500 /. to the eldeſt ſon of B. to be begotten, to 
put him out apprentice, the eldeſt fon of B. born after the death 
of the deviſor, ſhall have it, before he is put out apprentice. 
2 Ver. 431. 

If he deviſes lands to truſtees, for 4. and B. for their lives, 
and afterwards to the children of A. and B. the children after- 
wards born ſhall take in common with thoſe then in being. X. 
Eg. Ca. 105.“ 

If a deviſe is to the younger children of B. who has a ſon, 
who is his heir; he ſhall not have any part of the thing deviſed, 
though he is younger in age to the other children. 1 Ch. 


R. 224. a 
Tho' he was originally the younger ſon, but afterwards became 


the heir. R. 3 Ch. R. 1. 

50 if portions are to be raiſed for younger children, as the fa- 
ther ſhall appoint ; and he appoints to his ſecond fon, upon his 
marriage, being of full age, 2000/, who ſeven years afterwards 
becomes the heir by the death of an elder brother without 
iſue; the father may make another appointment of this ſum, 
tor younger children; for the firſt was upon a tacit condition, 
* the ſon provided for ſhould continue a younger ſon. R. 
2 Fer, 5 zo. 
| Bur W land is ſettled to the uſe of the ſecond fon of B. 
in tail, if he takes the name of the donor; the fecond 
fon ſhall have it, though he afterwards becomes the heir. R. 
2 Ver. 660. 

If a deviſe is of 20 J. per ann. out of a term for years, if A. fo 
long lives: If A. does live ſo long, and the deviſee dies, his ex- 
ecutor ſhall have it; for the payment continues during the term. 


K. 2 Ver. 35, 666, 7. 
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If a man deviſe his real eſtate to his daughters, ſubject to an 
annuity to his ſon till he attains forty years, (hoping he will then 
have teen his folly,) then to him for lite, with remain. 
ders over and the ſon dies before forty, the deviſe to the 
daughters ceaſes. Lomax v. Holmedon, H. 1732. 3 P. 
V. 176.] 

[But if the deviſe was a fund to pay debts or portions, i: 
ſhould continue till ſuch time as 4. would have attained forty, 


Thid.) | 


If a deviſe is to the deviſor's wife for life, and afterwards to 
his ſon and his heirs, proviſo that if his ſon dies without iſſue, ki 
daughter ſhall have 200 /. If the ſon has iſſue at his death, the 
daughter ſhall not have the 200 J. tho? ſuch iſſue dies within 
three months afterwards. X. 2 Ver. 686. | 

If a deviſe is of a college leaſe to A. for life, paying 10 J. fer 
ann. to B, and afterwards to B. the renewal ought to be 
made by A. having a proportion of the fine from B. F. 
2 Ver. 667. . 

If a man deviſes 5 /. per ann. to B. during the life of his wife, 
upon condition that he behaves himſelf civilly to her, without 
ſaying to B. his executors and adminiſtrators ;, it B. dies in the life. 
time of the wife, his executor ſhall not have it; for the bequeſt 
was perſonal to B. R. Pr. Ch. 173. 

If a will is made in Latin, Dutch, &c. of lands in England, i: 
does not paſs the inheritance, where there are not proper words 
by the common law. I Ver. 85, 146. 

If A. deviſes his lands in B. but the will is void for 
want of three witneiles, it is not ſufficient to deviſe a term, 
which A. hath to attend the inheritance, though the words are 
ſuſſicient to have paſſed it, if it was a term in groſs. K. Eg. 


®24 Part of (Ca. 127.5 


2 Mod. Ca. 


If a man having freehold and leaſchold at A. deviſes all his 
lands and tenements at . by will, not in preſence of three wit- 
neſſes, neither freehold nor leaſehold paſſes ; tho' had it been du- 
ly executed, the freehold only would have paſſed, and had he had 
only leaſehold, ht would have paſted. Chapman v. Hart, T. 1749. 
1 Vezey 271.] 

If a will is written in figures or obſcurely, it may be referred 
to a maſter, to be aſſiſted by perſons having ſkill, to diſcover the 
ſenſe. P. V. 425. 

[If words are repugnant or nonſenſical, they may be tranſpoſed 
or rejected; thus, if a man gives his daughter 6000 /. for life, 
and after her death the intereſt to be divided between her huſband 
and children, huſband half for life, (if ns children, interlined) 
the children the other half; on his death, his half to the children; 
till the children attain twenty-one, the whole intereſt to huſband; 
on his death, they to have the remaining 3000 J.; if no children 
at daughter's death, or they die before twenty-one, then on jut- 
ther truſt mentioned :—lf there are no children, huſband is inti- 
tled to the whole intereſt for life, Boon v. Cornforth, P. 1751 
2 Vexey 277-] 
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[A deviſe of the uſe of a houſe for life, plate, linen, and every 
Zing elſe her occaſions ſhall require; and that all goods, furni- 
ture, plate, books, pictures, and every thing eſſe, ſhall remain and 
de enjoyed by the perſon in poſſeſſion for the time being: In the 
firſt, every thing elſe includes proviſions, wine, corn, &c, in the 
latter not; in neither, canes, watches, Lidia pieces not made up, 
Cc. Ibid.) 

If a man gives the uſe and occupation of his houſe, with ſta- 
bling and fields, to his daughter for life, and then deviſes the 
three ficlds to her for life, without waſte, and then over; the 
clauſes are co- extenſive, and ſhe ſhall have the uſe for life. 
Bid. 
35 if the name of a legatce is miſpelt or miſtaken, P. 
F. 425. 

lt 7 deviſes lands to her ſon B. and his heirs and aſſigns for 
erer, and if he dies in his minority and unmarried, or without if- 
ſue, then to her ſon C. his heirs, Sc.; this is a fee to B. with an 
exccutory deviſe to C. and if B. comes of age, marries, and dies 
without iſſue, the or ſhall be conitrued and, and the lands are ſub- 
je to his ſpecialty debts. Framlingham v. Brand, M. 1746. 
3 Atkyns 390. Will. 140, ] 

[If a man by will gives his real eſtate to his wife for life, and 
after her death, and failure of iſſue by him, to his ſiſter A. with 
other remainders over, and all the limitations are for life-z it ſhall 
be conſtrued that it means a failure of ifſue during the lives in be- 
ing, and ſo the limitation be good. Trafford v. Boehm, H. 1746. 
3 Athyns 440} 

(It a father by will gives his real eſtate to his four ſons, their 

heirs and aſſigns, to be <qually divided between them as tenants in 
common, and not as joint-tenants, with the benefit of ſurvivorſhip ; 
and he has uſed the ſame words in a former clauſe relating to his 
perſonal eſtate, and giving them the benefit of ſurvivorſhip, 7# 
caſe any of them died before twenty-one; the deviſe of the 
real eſtate ſhall be conſtrued in the ſame manner, MHaws 
v. Haws, T. 1747. 3 Athyns 524 1 Vezey 13. 1 Wil- 
fon 168. 
II A. by will gives the reſidue of her eſtate, real and perſonal 
to B. in truſt, to pay the produce to C. for life, into her own 
hands, for her ſeparate uſe, and after her death to her children, 
C. has no power to raiſe money by annuity for her life ; and if ſhe 
does, ſhe ſhall be at liberty to redeem on paying principal and in- 
tereſt, tho' no clauſe of redemption. Caverley v. Biſco, T. 1747. 
3 Athyns 541.] 

{If a man by will gives lands (and his perſonal eſtate to be laid 
out in lands) to charitable uſes ; then by codicil, reciting his will, 
the mortmain aCt, and his doubts whether his will is good, (yet 
being {till deſirous of confirming his will) but if by law the eſtate 
cannot go to thoſe uſes, he deviſes it to 4, and his heirs; and 
by another codicil, reciting he is adviſed the deviſe of his lands 
would be void, and it being his intention the charity ſhould be 
continued, and being adviſed his perſonal eſtate can be given, he 
Gg 4 there- 
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Ilf a man deviſe his real eſtate to his daughters, ſubje& to an 
annuity to his ſon till he attains forty years, (hoping he will then 
have ſeen his folly,) then to him for life, with remain. 
ders over and the fon dies before forty, the deviſe to the 
daughters ceaſes. Lomax v. Holmedon, H. 1732. 3 P. 
W. 176. | 

[But if the deviſe was a fund to pay debts or portions, i: 
ſhould continue till ſuch time as 4. would have attained forty, 
Vid. ; 

If a deviſe is to the deviſor's wife for life, and aſterwards to 
his ſon and his heirs, proviſo that if his ſon dies without iſſue, his 
daughter ſhall have 200/. If the ſon has iſſue at his death, the 
daughter ſhall not have the 200 J. tho? ſuch iſſue dies within 
three months afterwards. X. 2 Yer. 686. 

If a devile is of a college leaſe to A. for life, paying 10 J. ge- 
ann. to B, and afterwards to B. the renewal ought to be 
made by A. having a proportion of the fine from B. R, 
2 Fer. 66% . 

If a man deviſes 5 /. per ann. to B. during the life of his wife, 
upon condition that he behaves himſelf civilly to her, without 
ſaying to B. his executors and adminiſtrators ;, if B. dies in the liſe- 
time of the wife, his executor ſhall not have it; for the bequeſt 


- was perſonal to B. R. Pr. Ch. 173. 


If a will is made in Latin, Dutch, Sc. of lands in England, it 
does not paſs the inheritance, where there are not proper words 
by the common law. 1 Ver. 85, 146. 

If A. deviſes his lands in B. but the will is void for 
want of three witneiles, it is not ſufhcient to deviſe a term, 
which A. hath to attend the inheritance, though the words arc 
ſuſſicient to have paſſed it, if it was a term in groſs. K. Eg. 


#24 Part of (Ca. 127.* 


2 Med. Ca. 


(If a man having freehold and leaſchold at 4. deviſes all his 
lands and tenements at A. by will, not in preſence of three wit- 
neſſes, neither freeho!4 nor leaſchold paſſes ; tho' had it been du- 
ly executed, the freehold only would have paſſed, and had he had 
only leaſchold, hut would have paſſed. Chapman v. Hart, T. 174). 
1 Vezey 271. 

If a will is written in ſigures or obſcurely, it may be referred 
to a maſter, to be aſſiſted by perſons having ſkill, to diſcover the 
ſenſe. P. V. 425. 

[If words are repugnant or nonſenſical, they may be tranſpoſed 
or rejected; thus, if a man gives his daughter 6000 /. for life, 
and after her death the intereſt to be divided between her huſband 
and children, huſband half for life, (if ns children, interlined] 
the children the other half; on his death, his half to the children; 
till the children attain twenty-one, the whole intereſt to huſband; 
on his death, they to have the remaining 3000 J.; if no children 
at daughter's death, or they die before twenty-one, then on fur- 
ther truſt mentioned: If there are no children, hu{band is inti- 
tled to the whole intereſt for life, Ban v. Cornforth, P. 1751 
2 Vezey 277] 


[ de- 
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A deviſe of the uſe of a houſe for life, plate, linen, and 
ing elſe her occaſions ſhall require; and that all goods, furni- 
ture, plate, books, pictures, and every thing elſe, ſhall remain and 
be enjoyed by the perſon in poſſeſſion for the time being: In the 
firſt, every thing eſe includes proviſions, wine, corn, Fc. in the 

latter not; in neither, canes, watches, [:dza pieces not made up, 
Cc. Ibid.] 

If a man gives the uſe and occupation of his houſe, with ſta- 
bling and fields, to his daughter for life, and then deviſes the 
three ficlds to her for life, without waſte, and then over; the 
clauſes are co-extenſive, and ſhe ſhall have the uſe for life. 
Bid. 
2 if the name of a legatce is miſpelt or miſtaken, P. 

V. 425. 

Ir 7 deviſes lands to her ſon B. and his heirs and aſſigns for 
erer, and if he dies in his minority and unmarried, or without iſ- 
ſue, then to her ſon C. his heirs, &c.; this is a fee to B. with an 
exccutory deviſe to C. and if B. comes of age, marries, and dies 
without iſſue, the or ſhall be conſtrued and, and the lands are ſub- 
jet to his ſpecialty debts. Framlingham v. Brand, M. 1746. 
3 Athyns 390. Will: 140. ] 

(If a man by will gives his real eſtate to his wife for life, and 
after her death, and failure of iſſue by him, to his ſiſter A. with 
other remainders over, and all the limitations are for life.; it ſhall 
be conſtrued that it means a failure of iflue during the lives in be- 
ing, and ſo the limitation be good. Trafford v. Boehm, H. 1746. 
3 Athyns 440} 

(It a father by will gives his real eſtate to his four ſons, their 
heirs and aſſigns, to be cqually divided between them as tenants in 
commen, and not as joint=tenants, with the benefit of ſurviverſhip ; 
and he has uſed the ſame words in a former clauſe relating co his 
perſonal eſtate, and giving them the benefit of ſurvivorthip, 12 
caſe any of them died before twenty-one; the deviſe of the 
real eſtate ſhall be conſtrued in the ſame manner. Hau 
v. Haws, T. 1747. 3 Athyns 524 1 Vezey 13. 1 Wil- 
mM 16x.] 

[If A. by will gives the reſidue of her eſtate, real and perſonal 
to B. in truſt, to pay the produce to C. for life, into her own 
hands, for her ſeparate uſe, and after her death to her children, 
C. has no power to raiſe money by annuity for her life; and if ſhe 
does, ſhe ſhall be at liberty to redeem on paying principal and in- 
terelt, tho' no clauſe of redemption. Caverley v. Biſco, T. 1747. 
3 Atkyns 541.] 

{if a man by will gives lands (and his perſonal eſtate to be laid 
out in lands) to charitable uſes ; then by codicil, reciting his will, 
the mortmain act, and his doubts whether his will is good, (yet 
being {till defirous of confirming his will) but if by law the eſtate 
cannot go to thoſe uſes, he deviſes it to A. and his heirs; and 
by another codicil, reciting he is adviſed the deviſe of his lands 
would be void, and it being his intention the charity ſhould be 
continued, and being adviſed his perſonal eſtate can be given, he 
Gg 4 there- 


therefore gives his perſonal eſtate to the charitable uſes, and ls 
real eſtate to A. the real eſtate is well deviſed to A. Per B. . 
unanimous, and Hardwicke C. Attorney-general v. Lloyd, T, 
1747. 3 Alkyns 551. 1 Vezey 32 ] 

[If a man deviſes his eſtate to A. to ſettle it on B. for life, on 
C. for life, and then on any perſon or perſons, for their ſerer;] 
lives, who are deſcended from teſtator's mother, with power to 
revoke and appoint anew, provided it be to a deſcendant of his 
mother, his deſire being, his eſtate ſhould continue to perſons 
always deſcended of his mother; and adviſes that a writing may 
be made to truſtees for ninety-nine years to the ſaid uſes; 4. 
may under this will limit an inheritance. Godzlphin v. (redelphin, 
T. 1747. 1 Fezey 21. 

[If a man deviſes his real and perſonal to truſtees for his 
daughter and her heirs for ever, proviſo, if ſhe dies before twen- 
ty-one or marriage, then to convey to his neareſt relation of the 
name of A. and to his or her heirs, executors, Cc. for ever; 
daughter dies under age and unmarried, the deviſe over is not 
void for uncertainty, nor ſhall go to the heir, nor be confined to 
a ſingle perſon, but goes to the ſtock of the A. s who were near. 
eſt, and as well thoſe who had changed their names by marriage 
as others. Pyot v. Pyot, M. 1749. 1 Vezey 33 5.1 

[If a man deviſe to his ſon, “ all that eſtate I bought of A.;“ 
both the land, and all teſtator's intereſt in it, paſſes. Builis «, 
Gale, M. 1750. 2 Vezey 48.] 

[If a man having a reverſion in fee deviſes to his ſon the re- 
verſion of the tenement A. a fee paſſes. id.] 

fin a reſiduary deviſe where fate is mentioend generally, ac- 
companied with perſonal things, it ſhall be reſtrained to perſo- 

nal; but where real eſtate is mentioned, the perſonal things 
mentioned are conſidered as an enumeration only. id.] | 

[If A. deviſes all his real and perſonal in truſt by B. C. and 
D. and deſires his debts and legacies to be paid, the heir he ſhall 
mention to be well educated, and that the firſt ſon of . when 
twenty-one, ſhall have all his eſtate real and perſonal ; the per- 
ſonal paſſes firſt to the truſtees for payment of debts, then the 
ſurplus belongs to E.'s fon when twenty-one, and ſhall accu- 

mulate till then; the real eſtate paſſes to truſtees, and the truſt 
is an executory deviſe to E. 's ſon at twenty-one ; the meſne pro- 
fits go to E. heir at law, till ſon born, then to the fon tor lis 
education; (but Semb, the ſurplus, if any, belongs {till to ..) 
2, Why ſhould not the profits of the perſonal eſtate be allo 
applied to the ſon's education? Bulleck v. Stones, T. 1754. 
2 Vexey 521.] 

[If femre-covert, with power, deviſes to her huſband for life, 
then to her children if ſhe ſhould leave any to ſurvive her, but 
if ſhe ſhould leave none, nor the iſſue of ſuch, then to 4. 
making him ſole heir in default of iſſue left by her, and after de 
huſband's death; the children take an eſtate tail, not fee-limplcy 
and the remainder to A. is good; ſor it is not a contingent ex- 

, ecutory limitation on her dving without children living at 155 
ä dead 


\ 
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Jeath, but a general dying without iſſue. Southby v. Stonehouſe, 
1755 2 Vezey 610.] f 
Words ſhall receive a conſtruction according to the ſubject- 

maiter, (as if No and leaſchold- are deviſed by the ſame 

ds.) bid. 

oY, having 400 J. South-Sea annuities, and 400 J. Eaſt- India 

ſtock, gives B. 104, per annum out of the dividends of the Southe 

a annuities, and gives C. the 400 J. Eafi-India ſtock, and gives 

D. the 400 J. South-Sea annuities, ſubject to the payment to B. 

and he afterwards buys 100 /. more South-Sea annuities, and ſells 

the Eaſt India ſtock, and buys 800 J. more Sœuth-Sea annuities, 

and is afterwards paid off the firſt 400 J. and the other 1001. 

$,uth-Sea annuities by a draught, which he lodges with E. di- 

recting him to veſt it in three per cent. annuities, but . veſts it in 

V1th-Sea annuities, and A. makes a codicil, and deviſes the note 

for 500/, in E.'s hands to F.; the legacy of 10/7. per annum, 

and the ſpecific legacies of the funds are gone, and F. is intitle 

to the produce of the note. Drinkwater v. Falconer, T. 1755. 

2 Vezey 62 3.4 

In a deviſe of all his ſtock in trade, only ſhop goods and 
utenſils in trade are included; not book-debts, caſh, bills, or 

money in goldſ{miths hands. Scymsur v. Rapier, in /c. M. 1718. 


Junb. 28. 


When words in a deviſe ſh:ll be expounded otherwiſe than in 


a deed. Vide Legacy, paſt, (3 Y 1.) 
When a deviſee thall have the ſame privileges as an heir. 


Pide Legacy, Pali, + Þ 8 YM 


(3 B.) Diſcovery. 


(3 B. 1.) When a Bill lies for a Diſcovery. 


80 a bill in equity lies for diſcovery of a title and deeds. Vide 

4% (31.14) 

80, for a diſcovery of matter to conſtitute a defence at law; 
as where quare impedit was brought againſt the ordinary by the 
patron for refuſing to inſtitute his clerk, a bill filed by the ordi- 
nary to diſcover whether the clerk preſented to him had not 
given a general bond of reſignation, in order to ſet this up 
as a defence to the guare impedit, was allowed on demurrer. 
1 Brown 96.* 

For diſcovery of court rolls, ledgers, Cc. to be uſed at a 
trial, which relate to the plaintiff and defendant. R. Hard, 180. 

[Every heir at law has a right to a diſcovery by what means 
and under what deed he is diſinherited. Harriſon v. Southeate, 
T. 1751. 1 Athyns 528. 2 Vezey 389.] 

{The heir at law has a right to have deeds and writings pro- 
duced, and lodged in proper hands for his inſpection, before he 

has 
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has eſtabliſhed his title, and to remove terms out of the way th,s 


might prevent his recovering poſſeſſion at law. id.] 

[The lord of a manor may bring bis bill for diſcovery of 7+. 
ſure trove. Sloane v. Heathfield, M. 1717. in ſc. Bun, 18.2 

[Any perſon in poſſeſſion, as tenant or otherwiſe, may bri 
bill for diſcovery of his title who brings ejectment againſt hin 
even tho' he is a wrong doer againſt every body. Mtca!fx 
Hervey, T. 1749. 1 Vezey 248.] | 

So it lies for a diſcovery of goods put on board a ſhip, tho' in- 
ſured at a ſum certain, intereſt or no intereſt ; for the value gf 
the goods ſaved ought to be deducted out of the ſum to be paid 
for inſurance. 2 Ver. 716. | 

So a bill for diſcovery of a note, deed, &c, lies after fix years 
are elapſed; for the ſtat, of limitations is no plea to it. R. C. 
R. 14. D. & Ch. Weſtminfler v. Cr, in ſe. P. 1999, 
Bunb. 60. | 

A bill for diſcovery ought to charge expreſsly, that the deſen- 
dant has the deeds, goods, aſlets, &c. Ca. Ch. 226. 

[When a man brings biil for diſcovery only of deeds, and to 
have them eſtabliſhed, he ſhall annex afhdavit that he has them 
not, or it is cauſe of demurrer; but where he alſo prays relief, 
aſſidavit is not neceſſary. TFehnſon v. Elleker, in ſe. P. 1720. 
Bunb. 46. ] 

[If a bill is brought ſor relief as well as diſcovery of deeds, an 
aſſidavit muſt be annexed that plaintiff has not the deeds, or de- 
fendant may demur. Anon. M. 1743. 3 Athyns 17.] 

[On a bill for diſcovery only, plaintiff cannot reply, and muſt 
diſmiſs and pay coſts, tho' he has had diſcovery and defendant 
was the occalion of the bill. Calverly v. Parker, H. 1722. 
Bunb. 124 ] | 

If to a bill for diſcovery, it appears that there was ſuch a deed, 
and that it is ſuppretled by the defendant, there ſhall be a decree 
for enjoyment by the plaintiff, until the defendant produces the 
deed z but not upon a ſuppoſition of a deed ſuppreſſed, when it 
does not appear, whether there was ſuch a deed. 2 P. . 680. 

[If plaintiff claiming by a remainder in tail, expectant on Y. 
tenant in tail's dying without iſſue, brings a bill againſt the ſiſters 
and heirs of ſuch tenant in tail, who anſwer, that B. executed 
leaſe and releaſe to make a tenant to the precipe, ſuffered a com- 
mon recovery to the uſe of himſelf in fee, and refer to the deeds 
in their cuſtody, the court will, before hearing, order deſen- 
dants to leave the deeds with their clerk in court. Bettiſor v. 
Farrinedm, T. 1735. 3 P. V. 363.1 

The counſel who draws a deed of annuity, and is executor to 
the annuicant, and ſubmits to produce the draught by his ar- 


ſwer, and does not inſiſt on privilege, as a counſel, may be cr. 
dered to produce it before the hearing. Stanhope v. Roberts, AI. 


1741. 2 Athyns 214. a 
A defendant may be obliged to diſcover a cafe which he had 
ſtated to his own counſel for opinion, and the facts contained in 


the caſe. R. on demurrer, and aſſirmed by the lords. * 
0 
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80 a bill lies for diſcovery of aſſets, to enable the plaintiff to 
bring an action at law againſt an executor, or adminiſtrator. 
[ide ante, (2 G. 3.) 

And it lies before probate, or pendente lite for a probate. 
gr an heir. | 

On a bill for executing a truſt, by ſettling an eſtate on the 


ſcreral branches of a family, plaintiff a younger brother has a 
right 10 a diſcovery from an elder brother, whether he has a ſon 
who would be the firſt intitled to the inheritance, but not, whe- 
ther he is married. Finch v. Finch, MH. 1752. 2 Vezey 491.] 

80, for a diſcovery of the perſonal eſtate of B. in the defen- 
dant's hands, after judgment and execution ſucd againſt 5. but 
not before execution ſued. Semb. 1 Ver. 399. 

'f a bill is brought for diſcovery of bankrupt's eſſects, the 
court will not allow defendants to look into their depoſitions be- 
fore the commiſſioners, before they put in their anſwers. Baden 
v. Dellew, H. 1747. 1 Athyns 289. ] 

$9 a bill for diſcovery, to enable the plaintiffs to bring an 
action, was allowed, tho' the action ſounded. in tert. X. 
1 Nr. 307. 2 Per. 442, 3. 

As alſo, for a diſcovery of tithes, by colour of a ſequeſtration, 
tho! it is a treſpaſs againſt the parſon. R. Hard. 182. 

So, for a diſcovery of a matter, which ſubjects the party to a 
penalty, if he hath agreed to deduct the value of thoſe goods, 
which he had traded in, out of the freight. 2. 2 Ver. 244. 

So for a diſcovery of a matter, which ſubjects the party to a 
penalty, if he has covenanted to anfwer any bill of diſcovery, 
and not to plead the acts inflicting penalties. ZEaſt-[ndia Cam- 
pany v. Atkyns, P. 5 G. in cauc. Str. 168.] 

So, for a diſcovery of wine imported, for which priſage is due. 
Hard. 138. 

So, againſt an auditor for 2 diſcovery whether the particular 
by him made is true; tho! he is finable for the deceit to the king, 
if falſe. Hard. 138. 

So, againſt a woodward, if he cuts or waſtes the woods of the 
king. Did. 

{Every perſon neceſſary to the diſcovery ſhould be made a 
party, to prevent multiplication of ſuits. Plunket v. Penſon, T. 
1740. 2 Athyns 51.) 

[Diſcovery in equity is not confined to the rule of law for in- 
ſpecting books; thus the lord of one manor may have leave to 
inſpect the books of anather manor here, tho' not at law. 


Anm. T. 1755. 2 Ve.) 620.] 


(3 B. 2.) When not. 


But a bill for diſcovery of deeds, or a title does not le againſt 


him, who is a purchaſer for a valuable confideration, witl out , 


notice. R. upon a Plea, Ch. R. 35. Vide ante, (I. 1,) poſts 
(4 . I, Sc.) ; ; 
80 
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So it does not lie for an heir againſt a jointreſs, if the plainiif 
does not confirm her jointure. 1 Per. 479. 

Tho' the jointure was made after marriage, without articles 
precedent. 1 Ver. 479. 

[A widow 1s not obliged to diſcover an offer to confirm hey 
Jointure, till the act of confirmation is done. Leech v. T;, 2 
T. 1755. 2 Vezey 662.] : 

[On a bill againſt a jointreſs to deliver up one part of ſettle. 
ment, ſhe having two, the court will not on motion order it to 
be delivered up, that being the very end of the bill, but to he 
produced before the maſter, Afton v. Afton, H. 1745. 3 4. 
kyns 302.] "Six: 

Nor, for a diſcovery who has the freehold of lands, unleſs in 
the caſe of dower, or partition. Hard. 139. 

[If plaintiff ſets out a title, and that certain old terms are 
ſtanding out, and defendant does not plead, but ſets up a title 
inconſiſtent with plaintiff's, he is not obliged to diſcover what 
deeds he has relating to his own title; but if there is any charge 
in the bill that defendant has deeds of plaintiff's title, it muſt be 
anſwered. Buden v. Dore, T. 1752. 2 Vezey 445.] 

So it lies not againſt a deviſee, for diſcovery of his title by the 
will, to the heir. Semb. Ch. R. 36. 

Nor againſt him, who has land contiguous, for diſcovery of 
the boundaries of his lands in his deeds. R. 2 Ver. 38. 

Nor, againſt the aſſignee of a term, for a diſcovery of the be- 
ginning and continuance of the term, of which he was a purcha- 
fer. R. 2 Per. 255. 

So it lies not for him in the remainder in tail in a voluntary 
ſettlement, after the eſtate tail is diſcontinued, 2 Ver. 35, 

Nor, for the inue in tail. R. 2 Per. po. 

So, upon a bill for the diſcovery of a deed, upon a ſuggeſtion 
of a truſt, if the defendant denies the truſt, he ſhall not be 
obliged to produce the deed. 2 Ver. 463. 

So a bill does not lie, for the diſcovery of a matter, which 
ſubjects the party to a penalty or forfeiture, if the plaintiff does 
not waive the penalty or forfeiture. 1 Ver. 109, 129, 306. 
1 Ch. R. 144. 

And the waiver ought to be by all thoſe, who can claim any 
part of the penalty or forfeiture; for if the penalty belongs one 
half to the king, and the other to a corporation, the waiver by 

the corporation, and not by the attorney general alſo, is not ſuffi- 
cient. -1 Per. 129. 

As, it does not lie for a diſcovery, whether the party imported 
cards without licence; for it may ſubje& him to the penalty of 
the ſtat. Hard. 138, 144- 

For diſcovery, whether he heard maſs, took uſury, Sc. Id. 

Whether he is a popith recuſant. Hard. 142. : 

[If a bill is brought to diſcover whether A. under whoſe will 
defendant claims, was a papiſt at the time of purchaſing from 


plaintiff's anceſtor, defendant is not bound to difcover, but = 
1 
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piead the fat. 11 & 13 W. 3. Smithy. Read, H. 1736. 1 At- 

26. 

Nl a th is brought againſt A. and B. to diſcover whether A. 
and his wife, under whom he claims, were not papiſts, B. who 
rchaſed from A. is not obliged to diſcover, but may plead. 

Harriſon v. Southcote, T. 1751. 1 Atkyns 528. 2 Vezey 389.] 

[No man is obliged to diſcover what may ſubject him, or what 
muſt only. Ibid. 

0 a bill for diſcovery of a marriage, defendant may plead 
that it would ſubject her to puniſhment for inceſt in the eccle- 
faſtical court, tho* the huſhand is dead. Brownſword v. Ed- 
wards, H. 1752. 2 Vezey 243. 

If a portion is given over on marriage without conſent, de- 
ſendant may demur to diſcovery of the marriage only, tho” diſ- 
corery of the conſent is not prayed, and altho' a plaintiff is inti- 
tied to a diſcovery of a marriage in the cafe of an eſtate during 
widowhood, with remainder over; for the firſt is a forfciture, 
the laſt is only a conditional limitation. Chancey v. Fenhoulet, 
P. 1751. 2 Vezey 265.] 

[Defendant may plead to diſcovery of an act which would 
cauſe a forfeiture, but not to diſcovery of what eſtate he hath, as 


whether tenant for life or not, tho' on that the forfeiture de- 


pends, Weaver v. E. Meath, M. 1750. 2 Vezey 108.] 

Whether he conceals cuſtoms, or exciſe. Dub. Hard. 137, 
146, 201. 

If the attorney-general exhibits an information to diſcover 
waſte, Fc. he muſt waive forfeitures. Waters v. Vincent, H. 
1742. Bunb. 192. ] 

On a bill to ſtay waſte, plaintiff cannot have a diſcovery un- 
jeſs he waives the double penalty. Boller v. Allington, H. 1746. 
2 Athyns 453+] 

(If A. gives bond to B. to pay 800/. per aun. whilſt he or any 
body in truſt for him holds a certain office, B. ſues on the bond, 
A. brings bill for injunction, B. croſs- bill to diſcover whether C. 
foes not hald the office in truſt; 4, who is a member of parlia- 
ment is not obliged to diſcover, for it would vacate his ſeat ; this 
he muſt inſiſt on by anſwer, for demurring would have been 
admitting the facts, Honey tun v. Selwin, MH. 1744. 3 A. 
tyns 276.] 

90 a bill does not lie, for a diſcovery of receipts and acquit- 
tances given, or payments made for goods after a recovery for 
the goods in an action at law. 1 Ver. 176. 3 Ch. R. 17. 

Nor, fer a diſcovery of things not examinable or rehlievable in 
equity; as the ill uſage of a huſband to his wife. R. upon a 
Demurrer, 1 Ver. 204. 

Nor, for a diſcovery of the tenant of the freehold, in order 
to bring a formedon. R. I Yer. 212, 273. 

Nor, for diſcovery of the profits of a truſt eſtate (if the truſt 
is denied) till the truſt is proved; for it is ſufficient that the 
party ſhall afterwards be examined upon interrogatories. R. 

; . R. 4+ ; 
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Nor, againſt the clerk of the company of Skinners for a diſcs. 
very of accounts and books in his cuſtody, which he is ſworn 
not to ſhew without the conſent of the company. R. upon , 
Plea, Ch. R. 24. 

[The court will not compel a diſcovery to create evidence for 
a future cauſe. Finch v. Finch, T. 1752, 2 Vezey 491.] 

Nor, for a diſcovery of aſſets againſt an executor or admini. 
ſtrator, till aſſets are denied by a plea at law. 

Nor, for diſcovery of affets, upon a decree to pay out of 
the aſſets, till the decree is ſigned, inrolled, and ſerved, C3, 
RR. 34-- | 

4 for the diſcovery of the conſideration of a bond (not ob- 
tained by fraud, as it ſeems) after an aſſignment thereof to the 
king. R. Hard. 200. | 

[The court will not admit a bill of diſcovery in aid of the ju. 
riſdiction of the eccleſiaſtical court, for they can come at diſco. 
very themſelves, Dun v. Coates, MH. 1738. 1 Athyns 288.) 
Ils a bill for diſcovery, and perpetuating teſtimony, in pray 
ing proceſs prays, that defendant may abide the order and decree 
of the court, it makes it a bill for relief, and ought to be dif. 
mifſed. Roſe v. Gannel, H. 1746. 3 Atkyns 439. 

[Bill for diſcovery does not lie againſt one for what he may 
be examined to, as one who is merely a witneſs claiming no in- 
tereſt, but he muſt plead thereto, and ſupport it by anſwer, diſ- 
claiming intereſt, and a demurrer is bad. Plummer v. May, H. 


1749. 1 Fezey 426. ] 


(3 C.) Diſmes. 
When Tithes ſhall be decreed in Chancery. 


FideDifmes, C O chancery will compel the payment of tithes, 2 Ca. Ch, 237. 
(M.12,&e.) O 1 Ca. Ch. 233. 
* 1 This court never diſmiſſes a bill for tithes, unleſs there is a 
good legal or equitable ar. Douglas v. Vane, H. 19 G. 2. 
Will. 128.] 

A parſon or impropriator, or his leffee, may exhibit a bill 
againſt the pariſhioners for diſcovery and payment of the ſingle 
value of their tithes. Vide 1 Ver. Go. 

[The owner and leſſee of a rectory may bring a bill for tithe 
in kind, and fo eſtabliſh a cuſtom of ſetting out in ſtooks, tho' 
there is a derivative leaſe in being. Archbiſbap of York v. Sta- 
pleton, H. 1740. 2 Atkyns 136.] 

So, the executor of a parſon, &c. may exhibit a bill for ar- 
rears in the time of his teſtator, without offering to take the 
ſingle value; for he is not intitled to the penalty of the /. 2 & 3 
Ed. 6. 13. R. upon Demurrer, 1 Ver. Go. | 

But the parſon himſelf ought to make an offer to take the ſin- 
gle value. Semb. 1 Ver. 60. Vide Diſines, (M. 13) 

But chancery will not by a decree eſtabliſh a modus, and that 

a the land ſhall be diſcharged of tithes in ſpecie, tho” there is a = 
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4a ſor the modus, Ca. Ch. 187. R. upen Demurrer, x Ch. 


27. | 
z cif a bill is brought to eſtabliſh a modus againſt the leſſee of 
the impropriator, the impropriator muſt be a party alſo, Glan- 
will v. Trelawney, in ſc. H. 1720. Bunb. 70.] 

[If a bill is brought to eſtabliſh a ,t, and on an iſſue di- 
rected there is a verdict in favour of the madus, the court will 
eſtabliſh it, and direct coſts at law, but not in equity, to be paid 
to plaintiff. Clifton v. Orchard, H. 1737. 1 Atkyns 610.] 

[If the modus is too rank (as 48 J/. per annum, for the tithes of 
2 manor, the whole demſne lands of which were worth but 48 /. 
in Q. Elizabeth's time) the court will decree tithes in kind. Elin 
v. Pigat, H. 1745. 3 Athyns 298.] 

*Three ſhillings for a lamb is fo rank a modus that the 
court will determine againſt it, without ſending it to a jury, 
2 Brown 163.* a . 

Tho' a modus may appear ſomething too rank, yet if there is 
no other objection to it in law, nor any evidence of tithes being 
paid in kind, this court will not direct payment in kind without 
an iſſue. Chapman v. Smith, T. 1754. 2 Vezey 506. Ekins 
v. Dormer, T 1747. 3 Athyns 534.] 

The court will not grant an injunction to ſtay proceedings in 
the eccleſiaſtical court, on a ſuggeſtion that there is a mus. 
Ritherham v. Fanſhaw, H. 1747. 3 Atkyns 628. | 

[Of late the court does not require the time of payment of 'a 
nudus to be particularly laid, ſuch a time or thereabouts is ſuſſi- 
cient, Carte v. Ball, P. 1747. 3 Attyns 496. 1 Vezey 3. 
Richards v. Evans, 1 Vezey 39.} 


But a cuſtom muſt be ſubſtantially laid, therefore it muſt be 


alledged by avhom a modus is to be paid. Hid.] 
[Setting up a modus does not preclude defendant from objeQ- 


ing to plaintiff's title to tithes. 17d. 


[If the vicar be endowed de omniv.” minut. decim' inf. paroch, 


he ſhall have a decree for tithes, after verdict found, on iſlue di- 
rected, that none had ever been paid to him, nor to a third per- 
ſon, out of A. Fox v. Rutty, in fe. M. 1721. Bunb. 87.] 

[A grant from Q. Mary, with the general words decimas Bla- 
di um et frni, et omnes alias decimas, are not ſuthcient to bar a 
rector of his common right of tithes, unleſs it is expreſsly ſtated 
what was the right of the crown. Elius v. Dormer, 7. 1747. 
3 Athyns 534] 

So, if a bill is filed in chancery for the tithes and bounds of a 
pariſh, and the plaintiff, after anſwer, exhibits a bill in the ex- 
chequer, and there proceeds to the examination of witneſſes, and 
then replies in chancery z the proceedings and examination in the 
exchequer, may be pleaded againſt an examination for the ſame 
matter in chancery. R. Ca. Ch. 233. 

So, if the defendant has a verdict and judgment upon the fe. 
2& 3 Ed. 6. 13. for not ſetting out tithes 1 ſpecie, it may be 
pleaded to a bill brought for a madus. K. Ch. R. 13, 

[ Chis 
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(3 D. 2.) 
Who ſhall 
be excluded 
from a ſhare 
upon a diſ- 
tribution, 


CHANCERY. 


[This court has juriſdiction to inquire, whether the lord 
mayor of Londen has done right in refuſing to grant a warrant tg 
levy a miniſter's dues, under /. 22 & 23 C. 2. c. 15. and if he 
has done wrong, to iſſue a warrant for levying the ſum aſſeſſed. 
Ax parte Croxall, P. 1748. 3 Athyns 639.] 

Uf the county in general is concerned in a tithe cauſe, (as 
Kent, in a Maus in Romney marſh) the court will order trial in 
another, (as London or Middl:ſex.) Chapman v. Smith, T. 1754, 
2 Vezey 505+] : 

[In chancery an account of tithes ſhall be carried down to the 
time of the maſter's report, in the exchequer to the time of filing 


the bill only, Bell Vs Reed, AH. 1747. 3 Atkyns 590. ] . 


(3 D.) Diſtribution of Jnteſtates Eftates. 
(3 D. 1.) By the S“. 22 & 23 Car. 2. 
Ca ANCERY will inforce a diſtribution upon the . 22 


& 23 Car. 2. 10. concerning the eſtates of inteſtates. 
2 Vent. 362. 1 Ver. 134. Vide in Adminiſtration, (H) 

'Tho' the defendant pleads a juriſdiction reſerved by the ſame 
flat. to the eccleſiaſtical court to make a diſtribution, R. 2 Cu, 
Ch. 95. 

[An eſtate pur auter wie is diſtributable in equity, tho" not in 
the ſpiritual court, Witter v. Witter, H. 1730. 3 P. V. q.] 

So, if an infant ſues for a diſtribution in the eccleſiaſtical 
court, and afterwards ſues here, the ſuit depending there, is ng 
plea to the bill, for the ſame cauſe, in chancery, Pide pf, 

T. 3.) 

. Aunts and nephews are in equal degree of relation, and ſhall 
take per capita, and not per flirpes, Durant v. Preſtwwd, T. 1738. 
1 Atkyns 454-] 

[If an inteſtate leaves only an aunt, a ſon of a brother, Md a 
daughter of a ſiſter, they take equally, Lind v. Tench, H. No 
2 Vezey 213.] | 

[If A. and his wife B. have two ſons, C. and D. who both 
marry in their father's life, A. dies, B. ſurvives, C. dies leaving 
children, D. dies inteſtate, leaving E. his widow. E. ſhall have 
two-fourths, B. one-tourth, and the children of C. one-fourth 
among them. Stanley v. Stanley, P. 1739. 1 Athyns 455. 


But if an huſband covenants, &c, that his wife at his death 
ſhall be worth 600 J. and her ſhare under the ſtat. of diſtribution 
exceed that ſum ; it goes in ſatisfaction of the agreement, and the 
ſhall not have the 600 J. and then her ſhare by the ſtat, R. 
2 Ver. Jog. 

[If by articles before marriage the terms therein are declared 
to be to the wife, en an infant, in ſatisfaction of all claim of 
dower, or any claim by common law, cuitom of the city, cr any 
other uſage, law or cuſtom ; the wife has her election at 5 

; death 
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death of the huſband, and if ſhe actepts the terms in the articles, 
ſhe cannot have a diſtributory ſhare on her huſband's dying in- 
teſtate, for that would be a claim under a law, viz. the ſtatute of 
diſtributions. Glover v. Bates, T. 1739. 1 Athyns 439.] 

[If a man by articles previous to matriage covenants by will, or 
ood aſſurance in law, to grant to his wife, or her mother in truſt 
for her, 1000 /. to be paid after his death, if ſhe ſurvives; and if 
he ſhall not ſo aſſure, then his executors or adminiſtrators thall 

ay it ; and he dies without making ſuch deed or will, ſhe is not 

;ntitled to her diſtributory ſhare. Lee v. Cox, H. 1746. 3 At- 
In 419. 1 Vexey 1.] 
If a man covenants to leave his eldeſt ſon by his firſt wiſe 
5001, in caſe he marries a ſecond wife, and he does marry a ſe- 
cond wife, and dies inteſtate ; the eldeſt ſon ſhall bring his 500 /. 
into hotchpot, if he comes for a ſhare of the perſonal eſtate. &. 
2 Ver. 639. 2 P. V. 437. 

So, if he covenants to leave to his wife 1500 J. ir full of 
dower, thirds, cuſtom of London, or otherwiſe, out of his real or 
perſonal gſtate; ſhe ſhall not have diſtribution upon the ſtat. R. 
2 Fer. 725. 

[The * of an inteſtate, leaving a brother and a grandfather, 
ſhall go wholly to the brother, the grandfather has no right 
to ſhare, Evelyn v. Evelyn, H. 1754. 3 Atkyns 762.] 


(3 D. 3.) By cuſtom. 


So a man may inforce a diſtribution of the goods of an inteſtate, 
purſuant to a cuſtom in the province of York, 1 Ch. R. 79. 

[If a man dies inteſtate in the province of York, leaving his ſon 
B. who dies ſoon after, and his wife C. enſeint of D. D. is in- 
titled to her ſharc, as if born before inteſtate's death, and his 
eſtate ſhall be divided into nine parts, four of them C.'s, four of 
them D.'s, and the other ninth to be equally divided between 
them. Wallis v. Hodſon, H. 1740. 2 Athyns 115. J] 

Or, upon the cuſtom of London. 1 Ch. R. 84. 1 Ver. 61. 
Vide in Gardian, (G. 2.) | 

And if a freeman of London dies inteſtate, his perſonal eſtate 
ſhall be diſtributed, a moiety, or two-thirds according to the 
cuſtom, the reſidue according to the ff, 22 C 23 Car. 2 
1 Fer. 134.—80, in York, R. 1 Ver. 305, 314, 432, 465. 

And a bill, for diſtribution to the wife of her ſhare, ſhall be 
allowed, tho' the huſband had left London before his marriage, 
and refided in the country for twenty years, and ſettled a join- 
ture upon his wife. R. upon a plea of ſuch matter. 1 Ver. 180. 
2 Ver. 110, 

If all the children are advanced by the father in his life time, 
the diſtribution of the whole ſhall be according to the ff, 22 & 
23 Car. 2. 1 Per. 200. R. 2 Ver. 274. 

If the wife is barred of her ſhare by a ſpecial agreement, it 
ſhall be diſtributed amongſt the children. Dub. 2 Ver. 263. 

If a man deviſes a moiety of his eſtate to his wife, ſhe ſhall 
* a moiety by the cuſtom, and alſo a moiety of the reſidue. 
2 Yer. III. 


Ver. II. H h So, 
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CHANCERY, 


So, if a fraudulent gift, Sc. is made to prevent the cuſton, ; 
bill may be brought to avoid it. Ch. R. 16. 2 Lev. 130, 
As, if a man by deed diſpoſes of his goods in his life-time, by; 


keeps the goods, or the deed in his cuſtody. 2 Ver. 277, 


But it he abfolutety gives away the goods, bord fide, in his life. 
time to his children, or otherwiſe, it will be no fraud. Bid. 


(3 E.) Dower, 
(3 E. 1.) Wife favoured by Equity. 


F a woman 1s intitled to dower by law, chancery does not ba- 
her; as if A. for fecuring 100 J. makes a bargain and fale tg 
B and his heirs, to the intent that he ſhould redemiſe to 4. fo; 


life, and upon condition that the bargain and ſale ſhall be voie 


on repayment z B. redemiſes, and afterwards A. repays the mo- 
ney; the wife of B. being dowable by law, ſhall not be reſtraine] 
by chancery ; for it was the folly of A. that he did not make the 
bargain and ſale to two perſons, as is uſual. g. Abr. 21;, 


9. Car. 190. Vide paſt, (3 E. 2.) 


If a father purchaſes in the name of his ſon and gives him poſ- 
ſeſſion, who afterwards executes a declaration of truſt to the f. 
ther, but continues in poſſeſhon, his wife ſhall be endowed ; for 
the declaration of truſt is fraudulent to creditors and purchaſers, 
R. Eq. Abr. 218. 

If a man deviſcs an eſtate for payment of debts, and after. 
wards to his fon in tail; the wife of the fon ſhall be endow; 
for the deviſe for payment of debts is but a chattel intereſt ;/but 
ſhe ſhall not have poſſeihoa until the debts are paid. Eg. 46, . 

So, if the lands of the huſband are ſcqueſtred before maffiage, 
his wife ſhall be endowed, id. 

If a woman recovers dower againſt an heir being an infant, 
when there. was a term to protect the inheritance, which by 
neglect of the guardian was not pleaded ; the term ſhall not be 
ſet up againſt her in equity. Eꝗ. Abr. 219. 

So.a woman ſhall be aided in equity for her dower againſt a 
term for years, which attends theinheritance, if it is not in the calc 
of a purchaſer. R. 2 P. I”. 639, 646. 

So, ſhe ſhall be entitled to the equity of redemption againſt a 
mortgagee, paying a third of the principal, or a third of the in- 
tereſt. 2 P. V. 632. 

So, if the eſtate is in truſt for B. and his heirs, who directs 
the truſtees to convey to his fon in tail, at the age of twenty-0n: 
vears 3 and after twenty-one, the ſon marries and dies; his wilt 
ſhall have dower of the truſt eſtate in equity, Per Jelyll, 2. 
V. 641, 647. 

So, of a truit eſtate in fee, made by the anceſtor of the huſband. 
Semb. per Jekyll, 2 P. I. 641, 650.*. 

if A. buys cuſtomary freehold lands, which are conveved to 
him and B. and. the heirs of A. and A. deviſes them to his ſon G. 
in tail, and dies; and C. dies, living B.; C.'s widow can 


have theſe lands as her free bench, nor as cuſtomary dower, 5 " 
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is out of the truſt of a freehold eſtate, the legal eſtate ſtanding 
out in B. Godwin v. Winſmore, H. 1742. 2 Atkyns 525+] 

But a woman {hall not be endowed in equity of an eſtate limited 
to truſtees in truſt for the huſband and his heirs. Eg. Abr. 217. 
If it was done by the huſband himſelf, or for the benefit of 
a mortgagee, or other purchaſer. 2 P. V. 640. 

*Nor, of an equity of redemption on a mortgage in fee, 
1 Br:won 326.“ 

[The wife of a ce//uigue triſi of a rent- charge is not to be en- 
dowed of it. Chaplin v. Chaplin, H. 1733. 3 P. V. 229.] 

Nor of a truſt term, aſſigned for the ſecurity of a purchaſer. 
2 P. N. 639. 

So a woman ſhall not be endowed, where her huſband deviſes 
und to her in ſatisfaction of dower, if the does not waive the de- 
viſe; for the ſhall not have both, Yide Hg. Abr. 218. 

*But, by electing the dower, ſhe gives up the deviſe : as, 
where 1000 J. a year was given to the wife by will in lieu of 
dower, but if ſhe married again 100 J. a year, in lieu of all other 
benefits, if ſhe marry and clect her dower ſhe ſhall not have the 
100 I. a year. 1 Brown 445.“ 

But a deviſe ſhall not be intended to be in bar of dower, if it 
is not expreſſed : and therefore, tho' the huſband deviſes a per- 
{onal eſtate and land to his wife for life, and the refidue of all his 
eſtate to A. the wife ſhall have dower allo, R. Eg. Abr. 218. 
Vide paſt, (3 E. 2.] | 

80, the deviſe of a rent charge is not a bar of dower, unleſs 
it be ſo expreſled, or the eſtate be ſo ſmall as to ſhew, that it 
muſt have been ſo intended. 1 Brown 292.* 

[If a woman marries without ſettlement, and by act of her 
hniband is barred of her own fortune, and he by will devites her 
lis perſonal eſtate at his ſeat, and a remainder for life of his real 
eſiate, in default of iſſue male and female by himſelf, this does 
not bar her of dower out of that very cſtate. Qncledon ve North- 
cate, H. 1746. 3 Atkyns 430. 

[If a man by will, taking no notice of his wife's claim to 
dower, deviſcs her the reſidue of his perſona! eſtate, it is no bar 
to her dower. Ayres v. Willis, P. 1749. 1 Ney 230.] 

[If a widow intitled to dower comes to account for the profits 
of the eſtate of which ſhe is in poſſeſſion as truitee for her fon, the 
ſhall be allowed for the profits of her dower, future, as well as 
paſt, and ſhall not be drove to her writ of dower. Graham v. 
Graham, T. 1749. 1 Vezey 262.] | 

[If a widow ſuffers an annuity granted to her by ſettlement, 
and the intereſt of money left her by her huſband's will, to run 


in arrear for eight years during her ſon's life, the ſhall have 
8 5 , 


remainder over; for it ſhall neither be preſumed that ſhe is ſatis- 

hed, nor that it was fraudulently intended in prejudice to the re- 

mainder. Aſton v. Aſton, T. 1749. 1 Vexcy 264. 

The court will not oblige a jointreſs to bring her jointure-deed 

mto court, or before a maſter, unleſs the party requiring it will 
TH con- 
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confirm it; but will order her to deliver in a ſchedule of deeds, 
to order what ſhall be produced. Petre v. Petre, P, 1747. 


3 Athyns 511. 
(3 E. 2.) Dower, when aided, and when not, 


If a woman has recovered dower, chancery will aſcertain her 
third part by a commiſſion. 1 Ch. R. 38. 

[If lands deſcend to two in coparcenary, and one, before re. 
ccipt of rent or partition made, dies, his widow ſuggeſting that 
the other has the title-deeds, ſhall have relief in equity for that 
reaſon, and becauſe ſhe muſt come there for a partition. May v. 
Black, T. 9 G. 2. C. T. T. 126.) | 

If the ſheriff by colluſion aſſigns a third for dower more 


valuable than cither of the other third parts of the eſtate the . 
court will direct a new aſſignment. 1 Ver. 218. 2 Ca. Ch. 160. . 
Eg. Abr. 220. l 
So, tho' there is not any colluſion in the ſheriff, when the af. 
ſignment is not equal. 2 Ca. Ch. 160. | 


So, if the huſband covenants that the jointure ſhall be of ſuch 
a value, the wife may bring a bill in equity for diſcovery of aſſets 
and ſatisfaction, tho' equity does not decree damages; but the ' 
maſter upon ſuch a bill ſhall report the deficiency, and the court | 
will decree a ſatisfaction, or a trial. Eg. Abr. 18. 

If A. makes a fraudulent conveyance and afterwards marries, 
his wife ſhall have relief againſt it. Eg. Abr. 220, 

So a woman ſhall be allowed her dower, tho' land is deviſed to 
her for life, and all the real eſtate to another, if it be not in ſatis- 
faction of dower. Cont. per Lord Somers, Acc. per Wright, 

„E. ace. in 2 Ver, 365.* Vide ante, (3 E. 1.) 
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3 So the wife of one, who had the truſt of a copyhold, where « 
218, 219. the cuſtom allows to the wife her free-bench, if the truſtees refuſe : 
to ſurrender to the huſband, ſhall be allowed her free-bench in l 
equity. R. 2 Jer. 585. ä 

So a woman ſhall not be reſtrained from having her dower, 
where the huſband makes a ſettlement upon her in conſideration 

of the marriage portion, if it is not ezpreſſed to be in bar of 
dower, and it does not appear to be expreſsly intended. K. Eg. f 

d part of Ca. 15 2. * 

2 Mod. (a. [A general proviſion for a wife is not a bar of dower, unleſ* , 
expreſſed fo to be; neither a general deviſe of lands, nor a bond 
for money; but if it is expreſſed to be for her livelihood and ; 
maintenance, it is a bar. Tinney v. Tinney,- M. 1743. 3 4* p 

| kyns 8.] | 

| 5 [But a jointure made with approbation of parents and guardians e 
4 on an infant ſhall not be ſet aſide becauſe it is inad-quate to th* } 
k dower, unleſs it appears to be a mere eluſory jointure. Harry) , 
. v. Aſbley, P. 1748. 3 Atkyns 607. J ; 
j And if a jointure is made after marriage, and the widow, ſtil 

x3 : an infant, without doing any act to determine her election di- R 
®; mp 
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ring her infancy marries again, and the ſecond huſband enters on 
the jointure- eſtate, that entry binds them during coverture. Bid. 

If the wife joins in a fine to a mortgagee, for barring her 
dower, upon an agreement by the huſband, that ſhe ſhall have 
the equity of redemption in lieu of dower, and afterwards the 
huſband makes two other mortgages; the agreement for the re- 
demption will be fraudulent as to the ſubſequent mortgages, but 
the wife ſhall have her dower in equity, notwithſtanding the ſine. 
R. 1 Ver. 294. Eg. Abr. 219. 

If a perſonal eſtate is veſted in truſtees upon truſt to pay 100 J. 

aun. to the wife in lieu of dower; tho' ſhe accepts it for 
many years, if the perſonal eſtate afterwards proves deficient, 
he ſhall be ſupplied out of the real eſtate. R. Ch. R. 134. 

If A. deviſes land for payment of his debts and legacies, and 
afterwards to his ſon in fee; the wife of the fon ſhall have 
dower, from the time the debts and legacies are paid, tho” her 
huſband dies before that time. R. 2 Fer. 404. Eg. Abr. 218. 

But a woman tenant in dower ſhall not have the benefit 
of a term to attend the inheritance. R. 1 Yer. 357. Ct. Parl. 69. 
Vide pet, (4 G. 5.—4 W. 19, 22.) 

(If A. purchaſes of B. a real eſtate in mortgage for a term, 
2nd it is agreed to pay off the mortgage out of the purchaſe- mo- 
ney, and to aſſign the term to attend the inheritance, which 
is done, B.'s widow ſhall not have dower. Hill v. Adams, 
T. 1741. 2 Atiyns 208.] 

So a woman, intitled to dower of a manor, ſhall not have a 
third part of the improved values of copyholds, which her huſband 
enfranchiſed after marriage. Ca. Ch. 246, 7. 

[If huſband dies intitled to copyhold eftates in a manor 
whereof he is lord, and the ſheriff eſtimates them upon the writ 
of inquiry for aſcertaining the dower, this court will ſet aſide tlie 
alignment of dower; and of ſuch eſtates as the huſband became 
intitled to by copy of court- roll, and granted out again by copy of 
court-roll, the wife {hall not have dower ; and as to lands whereon 
kaſes for lives or years were renewed by the hutband, of thoſe 
which were not actually expired at the renewal, the ſhall not have 
dower for the inſtantaneous ſeifin, but of thoſe which were ex- 
pired, ſhe ſhall, Sneyd v. Sneyd, T. 1738. 1 Athyns 442.] 

So a woman ſhall not have relief for dower of an eſtate, which 
was in truſt for her huſband, 1 Ch. R. 254. Hg. Ar. 217. 

90, if the huſband purchaſes land of A. who has only an eſtate 
for life, but covenants that he in the reverſion ſhall convey, and 
he conveys to the heir of the huſband ; the wife ſhall not have re- 
lief in equity for her dower; for her huſband was not ſciſed, but 
only for the life of 4. R. Ch. R. 369. 

So, if A. purchaſes Whiteacre of B. who makes him a leaſe of 
Blackacre for ſecuring the purchaſe, and dies, and his fon enters; 
the wife of the fon ſhall not have dower, other than ſubject to the 
term. Eg. r. 219. 

So, if a wife having a jointure of 400 J. per ann. joins in a 
fale thereof with her huſband, who afterwards ſettles 150 J. per 
H h 3 A/ilts 
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ann. on himſelf for liſe, and afterwards on his wife and the heirs 
of her body (without an agreement that other land ſhould he 
ſettled in recompence) and afterwards dies without iſſue, and the 
wife ſuffers a recovery, and deviſes for payment of her debts; he 
in the remainder ſhall be aided againſt the deviſee ; for it was x 
forfeiture within the ff. 11 H. 7. R. Eg. Abr. 220. 

So, if the huſband gives a bond to ſettle land upon his wife for 
life, and afterwards to the children; ſhe ſhall be barred of he: 
dower. Per King, 5 Geo. 2. 17. 

So, a wife ſhall not have a proviſion by her huſhand for her 
jointure, and alſo a diſtribution upon the ff, 22 & 23 Car, 2, 
Vide ante, (3 D. 2.) é 

[When the huſband dies ſeiſed, there ſhall be no meſne prof 
till demand; when he does not die ſciſed, there ſhall be no meſne 
profits z when the widow is in poſſeſſion ſhe may have remedy at 
law, if he have any right to meſne profits. Delver v. Hunter, in 
fee H. 1719. Bunb. 57.] 

*A biil was filed by a widow againſt the heir of her huſband for 
dower ; her right to dower being denied by the anſwer, the bill vas 

retained for a year, to try her title at law, and a writ of dower 
brought; before iſſue joined, the heir died; the widow cla. 
bliſhed her right againſt his deviſee : the widow dying, her repre- 
ſentative filed a bill of revivor and ſupplement againit the execu- 
tor and deviſee of the heir, for a third part of meſne profit 
during the life of the widow from the huſband's death which was 
decreed, and the decree aſſirmed on rehearing, by Arden AI. A. 
2 Brown 620.* 


(3F.) Cquity. 
(3 F. 1.) Relief, when allowed in Equity. 


A court of equity will give aid principally in caſes of fraud, ac- 

cident, and truſt. Vide ante, (C. 2.—Z. Poft (3 M. 1.— 
4. W. I.) 

And equity will give relief in ſuch caſes, tho' it is agreed, that 
no relief ſnall be prayed in equity. 1 Ma. 305. 

So equity will relicve, tho' the party himſelf upon oath in a 
former anſwer, c. denicd his right to it. Vide psft, (4 W. 5:) 

Tho' the party has obtained a judgment at law. Vid 
Paſt, (3 W.). 

[On a bill againſt judgment, on an abſolute promiſſory note, 
ſuggeſting that the note was agreed to be conditional, plaintiſt was 
relieved, and was permitted to give paral evidence of the intent of 
a note in writing underhand. Snocuball v. Vicaris, T. 10 6. 
Bunb. 175.) 

On a bill againſt a judgment, on proof that two notes, which 
wo. d have been a defence at law, were miſlaid at the trial, and 
ſince found. Vernen v. Ainſtul, T. 1724. Bunk. 178] 0 
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On a bill againſt a judgment, by default on a S$7th-Sra con- 
tract, and iſſue directed to try whether the defendant was p. 
{Jed of the ſtock. N B. It appeared plaintiff had been guiity 
of ſubornation of perjury. Anflruther v. Chriſtie, T. 1724. 
Bunb. 178. ] 

[A. files a bill againſt B. his father, to recover {inter alia) 
20,000 J. on bond, conditioned to pay 10,000 J. and incereſt, B. 
demurs, for that plaintiff has remedy at law, demurrer allowed, 
A. brings action, and on folvit ad diem pleaded, obtains a ver- 
dt; then B. files bill, ſhewing the bond to be voluntary, in- 
tended to be of force only till ſome ſettlement made, that he had 
fince given him 10, ooo /. on marriage, covenanted to give him 
10,00 /, more, ſettled 1,000 J. per annum in land in poſſeſſion 
on him, transferred larger quantities of ſtock to him, the bond 
thirty years ſtanding and no demand; he ſhall have injunction, 
Humphreys v. Humphreys, M. 1735. 3 P. V. 395.) 

Tho? the contract be made originally by, or with the king him- 
ſell. Hard. 373. 

If plaintiff brings bill for diſcovery of coals wrought under his 
land, and for ſatisfaction againſt ſeveral defendants, ſome exe- 
cutors, ſome adminiſtrators, and it would be diiſicult for him to 
proceed at law, the court will retain the bill. Taylar v. Crompton, 
M. 1721. Bunb. g5.] 

[A bill may be brought for a preacher's penſion only. Ba#ley 
r. Carnes, M. 1724. Bunb. 183.] 

If an heir (of age) is impoſed upon, by a tradeſman's ſelling to 
him at exorbitant prices in many inſtances, the court will relieve, 
not if in one inſtance only. Bentley Freeman v. Eibe, P. 17459. 
2 Athyns 39. 

[The court will relieve an heir againſt fraud, whether the 
eſtate in expectaney is to come from his father, or from any other 
relation. Bid.] 

[If a mortgage is taken to ſecure ſuch price, the court will re- 
lieve as far as the unjuſt gain, but for what is found due on 
quantum mernit it ſhall ſtand good. Aid. 

[If 4. puts mortgages into the hands cf B. to receive the mo- 
ney, and he pawns them to C. for 100 J. for which he gives his 
note, and takes C. 's to reſtore them on payment, C. thall be do- 
creed to deliver them to A. and take his remedy at law againtt . 
on his note, Jackſon v. Butler, P. 1742. 2 Attyns 306.] 

[Where one party ſets up a title incongſtent with the title ſet 
up by another party, and fails in his own claim, yet he may ap- 
pear to have a right to ſomething under the other's claim, and 
the court will not deprive him of it. Bennet v. Lee, II. 17.42. 
2 Alkyns 529.] 

3 in waterworks (as the New River ) tho? a legal eftate 
and corporeal inheritance, arc properly ſued for in this court. 
Ld. Towonſbend v. Windham Afb. P. 1745. 3 Atkyns 336+] 

[If an eſtate has been ſold by A. to B. and the money paid, 
and it appears that the eſtate was Z,'s, the money ſhall be re- 
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funded with intereſt for bringing the bill, tho? there was no fraud. 
Bingham v. Bingham, M. 1748. 1 Vezey 126.] 
[If a deed is deſtroyed or concealed by defendant, plaintiff may 
have relief in equity. Whitfield v. Fanſſet, H. 1749. 1 }. 
87. 
Or if the deed is loſt, and plaintiff cannot recover at law with. 
out a profert, he ſhall have relief in equity. [bid.] 

[If a bill prays ſpecific performance, and alſo general relief, 
and the court will not decree the ſpecific performance, it will no 
relief on the general prayer, if inconſiſtent with the particular re. 
lief prayed. Legal v. Miller, T. 1751. 2 Vezey 299.] 


So equity will relieve where an act is againſt good conſcience, 


is done ma- tho? fraud is denied: as, where a man ſues at common law, for 


14 fide. 


a violent retaking of money won by play; an injunction ſhall be 
granted. 1 Ver. 489, 490. 

If A. unſeals and diſplaces writings delivered to his cuſtody, 
by which evidence may be ſuppreſſed ; his demands ſhall be 
difallowed, tho' he ſwears that all the papers are produced. 
1 Ver. 452. 

If a truſtee purchaſes the eſtate for life of the huſband at an un- 
der- value, when he abſconds from his creditors, chancery will di- 
rect a re- conveyance, for the benefit of creditors, upon repay- 
ment of principal and intereſt. 1 Yer. 465. 

If a leaſe is made of an eſtate belonging to a church, by a de- 
ceit on the court by the rector, who takes a fine, tho* not men- 
tioned in the propoſal laid before the maſter, his executor ſhall re- 
fund the fine, to be laid out in purchaſe for benefit of ſucceſſors; 
but the leaſe ſhall ſtand good, if the leſſee was not privy. 
Galley v. Baker, T. 9 G. 2. C. T. T.199.] * 

If a man advances ſums of money to young perſons, and takes 
Joint ſecurities of them for large ſums, each of them ſhall have his 
ſecurity delivered up to him, upon payment of the money ad- 
vanced to himſelf. 1 Ver. 467. 

[If a father intruſts his heir (an infant) to a ſervant, the ſon 
comes of age, and gives bond for 1090 l. to the ſervant, unknown 
to the father, and not having wherewith to pay it, equity will ſet 
aſide the bond, as obtained by fraud and a breach of truſt. Of- 
mond v. Fitzroy, M. 1731. 3 P. V. 129.] 

[But equity will not ſet aſide a bond, if there is no fraud or 
breach of truſt, merely becauſe the obligor is a weak man. Bid.) 
If A. ſells an annuity for his own life to B. with a clauſe of 
redemption in three years, and eleven years after A. applies to B. 
to redeem, which he refuſes ; the court will order a redemption, 
on payment of the annuity to the time of the application to re- 
deem, and the principal ſum advanced, without intereſt from that 
time. The annuity was purchaſed at ſeven and an half years 
purchaſe, which ſeems a fair price. Stanhope v. Cope, M. 1741. 
2 Athyns 231.] | 

[If A. intitled to an annuity on perſonal ſecurity of 200 /. per 


annum, being a priſoner, ſells to B. 150 J. per aun. part of it, = 
. 10504 
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loro l. with proviſo that if A. deſires at any time to purchaſe 
back ſaid 1050/1, on fix months notice, B. on payment of ſaid 
10504. (all arrears of annuity being paid) ſhall reſign; and there 
iz an indorſement, that if A. ſhould repurchaſe or redeem, he /ball 
pay 75 J. more; this 1s unreaſonable, vitiates the whole, and the 

cement ſhall be ſet aſide. B. ſhall reconvey, on payment of 
principal, intereſt at 5 J. per cent, and what money has been 
actually paid for inſurance; and if he is overpaid by receipt 
of the annuity, he ſhall refund. Latuley v. Horper, AM. 1745. 
3 Athyns 278 1] : | 

80, if A. ſells an office in the army to B. and afterwards 

ures him to be turned out. 2 Ca. Ch. 2, 3. 

If a barriſter at law undertakes the recovery of an eſtate to 
which B. hath a right, and obtains of B. a bond to ſurrender to 
him a moiety of the eſtate, when it ſhall be recovered ; he hall 
be decreed to deliver up the bond, and re- transfer the eſtate, upon 
payment of the whole by him expended, with an allowance for 
his care. R. Ch. R. 477. 

So, if a truſtee for H. takes a ſecurity for 600 J. with his 
privity, of B. and afterwards for 600 J. alligns it to C who re- 
lies upon the word of the truſtee; A. ſhall be relieved againſt C. 
tho both are defrauded ; for C. put the greater confidence in the 
truſtee, 2 Ca. Ch. 77. 

(If an attorney for the ſeller on the ſale of an eſtate does not 
diſcloſe to the buyer an incumbrance, he is liable to make ſatis- 
faction. Arnzt v. Biſcoe, T. 1748. 1 Vezey g5.] 

If an adminiſtrator during the minority of an infant ſells, as 
his own, the ſtock of the infant, in the Zaft-India Company, 
to B. who by entries in the books of the company hath notice that 
it was the ſtock of the infant; the infant ſhall be relieved againſt 
B. R. Ch. R. 298. 

[If it is alledged that a promiſſory note for a large ſum 
was given to induce a man to withdraw a fuit, and deliver up a 
note of a third perſon, (and this not with intention of paying the 
money, but as a ſecurity of procuring a living for him,) and the 
note itſelf and the conſideration denied, the court will (without 
ſending the queſtion of forgery to trial) order the note to be left 
with the regiſter, and if not ſued in reaſonable time, to be de- 


livered up. Biſhop of Wincheſter ( Hoadly ) v. Fournier, T. 1752. 
2 aq 445-] 
(3 F. 3-) When not. 


But a man, who will not do equity, ſhall not have relief in 
equity; as, if a jointreſs hath a leaſe, which the confeſſes was 
to attend the inheritance ; on a bill brought by the heir for deeds 
in her poſſeſſion, on a confirmation of her jointure, ſhe ſhall not 
have her jointure confirmed, without delivering up the leaſe. 
I Her. 480. 

If A. ſues B. who purchaſed in truſt for him, and paid the 
money for making the conveyance ; on repayment, A. ought alſo 
to pay all other monics due from him to B. 2 Ca. Ch. 87. 
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(3 F. 4.) 
If his ac- 
tions are 
wrongful. 


(3 F. 5) 
Tho' a 
man's ex 
pectatiou is 
ruſtcatd. 


er. 


[If A. has a judgment againſt B. and alſo a mortgage on ls 
eſtate, without notice that C. has a judgment ſubſequent to 47; 
judgment, but prior to the mortgage; equity will not direct 2 
fale of B. 's eſtate on a ſuit of C. and conſent of B. unleſs C. will 
pay off the ſubſequent mortgage as well as the prior judgment, 
Smithſin v. Thompſon, MH. 1739. 1 Atkyns'520,] 

[Chis rule does not extend to all caſes, ſo as to tack together 
things independent in their nature, but the court will lay hold of 
any circumſtance for it, as danger from abſconding or living 
abroad. So, if A. is decreed to account to B. who ought tg 
convey an eſtate to A. who has often abſconded, A. ſhall ac. 
count before B. ſhall convey. SY v. Fofler, H. 1747. 1 Ve 
zey 88,] 

If an heir comes to redeem a mortgage made by his father, 
he ought alſo to diſcharge the bond of his father, in which the 
heir is bound, or other mortgage, defective, made by his an- 
ceſtor, before a redemption ſhall be allowed him. Vide ft, 
(4A 3} - | 

[If tenant in tail pays off a mortgage without taking an aſſign- 
ment of it, the remainder-man ſhall pay it to his repreſentative, 
or he ſhall not have an aſſignment from the mortgagee. Kirk. 
ham v. Smith, T. 1749. 1 Vegey 258.] 

If a man ſues truſtees for the portion of his wife, he ought 
to make a ſuitable ſettlement. Yide pt, (3 Z. 5, 6.) 

If a man deviſes lands in tail to one ſon, and in fee to an- 
other; the ſon, who claims the land in fee under the will, 
ought to releaic his intereſt to the land intailed, to the other; 
& e contrd. 2 Ver. 582. 

But if a corporation, truſtees for a charity, make a leaſe and 
covenant, in conlideration of 1004. to be expended by the leſſee 
for repairs, to renew, and the leſſee covenants to pay an addi- 
tional rent; the rent ihall be paid, tho' the corporation is not 
compelled to renew. K. 2 Vr. 412. | 


So, if an obligor prays relief from the penalty of a bond given 
to maintain a baitard, and for payment of 50. to the woman; 
if it appears that he was a ſuitor to the woman, and abuſed her, 
he ſhall not have relief, tho' he brings the 50 J. into court, 
Rc 2 Gs. Ch, is. | 

So, if a man, by practice, obtains a bond of 1600 J. upon the 
loan of 99/. he ſhall not have relief out of the truſt eſtate of the 
obligor, for any part of the debt, tho' go/. was bona fide duc. 
R. Ca. Ch. 202, | 

If a woman, who elopes, and is divorced a menja & bart, 
ſues for a ſettlement made by her huſband for alimony, ſhe {hail 
not be aided. 1 Per. 53. Semb. 

If there is a covenant that tin ſhall be delivered cuſtom-tre? 
to B. and the tia is afterwards ſeized for the cuſtoms ; B. ſhall 
20t be relieved. Ca. Ch. 256. 


So equity will not give relief againſt a contract by A. tho his 
expectation is fruſtrated, where no default was on the other fide: 
as, 


1 
| 
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x5, if a bond be to give 100/. to B. if he ſurrenders his office, i 
arhich is with an intent that the obligor ſhould obtain it; if he 4 
does not obtain it, if B. ſurrendered, he ſhall not be relieved. 1 
21 Per. 98, 9. 4 
If A. agrees with B. for a number of tickets at a ſtated price, 1 


and all profit to be A.'s, but he loſes by them; the court will 
not relieve, even if it was a hard bargain, unleſs there is fraud 
or undue means. Willis v. Fernegan, H. 1741. 2 Alkyns 25 J.] 
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So equity does not take away a reaſonable benefit, which ac- (3 f. 6.) 
crues to another by ſtrict rules of law; as, if a marriage ſettle- Nor when a 
8 l . reatonable 
ment is made to A. for life, and afterwards to his firit, ſecond beneßt has 
and other ſons in tail male, and if no fon living at the death of accrued ts 
A. to the uſe of his daughters, till ſuch portions paid; A. dies _— by 
having daughters, but no ſon living, his wife privement enſein& = 
with a fon, afterwards born; equity will not take away the por- 
tions veſted by accident in the daughters, tho' contrary to the 
intent of the parties, if it is a rcaſonable proviſion. Semb, 
2 Ver. 579» 
[If A. mother of B. wife of C. is ſciſcd in tail ex proviſions 
tiri of lands, reverſion in fee to her huſband, and B. and C. 
create a mortgage- term on theſe lands, and A. joins in levying 
fine to the uſe of the mortgagee, remainder to ſuch utes as C. 
ſhall appoint, or in default to him and his heirs; and before this 
C. has fold an eſtate to D. and covenanted for quiet enjoyment, 
and afterwards makes an appointment to truſtecs of B's eſtate; 
D. is evicted, C. dies, . dies; if it docs not appear that the 
breach of C.'s covenant by the eviction of D. happened before 
the appointment made by C. the court will not grant relief. 
White v. Sanſem, H. 1746. 3 Athkyns 410. ] 
The court will not relieve againſt a maſter's right to his ap- 
prentice's earnings, who quits his ſervice before his time, (tho 
he goes to fea and takes a great prize, but in that caſe recom- 
mends them to compound, and favourably for the apprentice.) 
Merit v. Hornſby, MH. 1747. 1 Vezey 48. Hill v. Allen, H. 
1747. 1 Vezey 83. J 


— 


1 


So equity will never give relief againſt a proviſion by act of (3 F. 7.) 
parliament : as, if a leaſe by a biſhop, Oc. is void; tho' the Nor againth 
leſſee has equity againſt the biſhop, he ſhall not be relieved LK 
againſt his ſucceſſor; for the ſtat. which makes the leaſe void, 
does not ſave any equitable right. Ca. Ch. 227. 

So, when the effect of the relief would be ultimately to defeat 
the ſtatute, tho' not contrary to the words of it; as, in the caſc 
of a leaſe from a corporation, the court will not enforce a re- 
newal on particular terms, for that would be equivalent to 
an alienation which is againſt the ſtatutes of morimaine 
I Brown 61.* 

(If a truſtee, in breach of truſt, preſents a man to a living; 
ater ſix months plenarty this court will not give relief, for it is 

| againſt 
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againſt fat. N gſiminſter ad. Boteler v. Allington, H. 1; 46. 
3 Athyns 453+] 

So, if a court erected by act of parliament determines a thing, 
within their juriſdiction, there ſhall be no relief in equity. K. 
Ch. R. 320. 

[But if new act of parliament is made to alter the law, and the 
judges are formal in adhering to rules of law, and will not con- 
ſtrue according to the words and intentions of the act, (tho it is 
their buſineſs to mould their practice ſo as to render it con. 
formable to the legiſtature,) there equity will take it up, and give 
remedy. Baſſet v. Baſſet, M. 1744. 3 Allyns 203.] 


(3F.8.) Nor contrary to an expreſs maxim of the common law, unleſ; 
at law. in caſe of fraud, &c. as if an obligee releaſes to one obligor only, 
he ſhall not have aid againſt the other, tho' he did not intend to 

releaſe the other. R. 1 Rol. 374. I. 21. 

280 where articles of agreement for the leaſe of a houſe had 
been entered into between defendant the landlord, and plaintiff 
who apeared to act as a ſingle woman, but afterwards it appeared 
to be doubtful whether her huſband was alive at the time of en- 
tering into the agreement, the court ſeemed to think they could 
not decree a ſpecific performance againſt the landlord, if he in- 
ſiſted on the ſtrict rule of law by which the agreement was void, 
but recommended his granting the leaſe on her finding a proyer 
ſecurity for the rent, which was conſented to. Newton v. Lin- 
ton, Eaft. 1790. in the Exchequer,* 

If a deed or will is not duly executed, equity will not relieve. 
2 Ver. 475. 

If one executor receives and releaſes the whole debt, the other 
ſhall not be relieved. Mo. 020. ] | 

Or one jointenant ; tho? there was a bill againſt the debtor, or 
an agreement to divide the debts. 

So there ſhall be no relief againſt a deſcent accord- 
ing to the rules of law, though the eſtate is in truſt. 2 P. 
W. 668, 9. 

[If a man has loſt his right by a legal bar, he can 
have no remedy. Brereton v. Gamul, H. 1741. 2 4 
tnt 240.] N 

But upon circumſtances, chancery will direct contrary to a rule 
in law. As, upon a bill, it will change the venue to another coun- 
ty, by reaſon of the great power of the defendant in the prope: 


county. 1 Ver. 439. 


(3F.9.) So if the plaintiff has equal relief and benefit by the law; as 
— 2 upon a bill by the executors of the huſband, to be relieved 
Has the ſame againſt a contract of the wife, becauſe ſhe had eloped, 
relief by law. and had a ſeparate maintenance, and that it was known to 


the defendant ; for this is a good defence to an action at law. 
1 Ver. 71. 
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*Nor againſt ſeveral tenants of a manor for quit-rents, 
for there is a clear legal remedy by diſtreſs and replevin. 

200.“ oh 
3 where the premiſſes are uncertajn, and the remedy 
thereby embarraſſed. Id. Vid. 

280 a bill will not lie by the pariſhioners of one pariſh, againſt 
thoſe of another, to aſcertain the boundaries of the two pariſhes. 

40.5 | 
if a bill be againſt an executor for debt, tho? the debt is 
proved in equity, the plaintiff ſhall not be relieved till a recovery 
in an action at law; and then he ſhall have an account whether 
there are aſſets. R. 2 Per. 192. 

[But if a bill be brought to diſcover aſſets and payment of a 
bond, and there is no diſpute as to the bond or affets, equity will 
provide for the payment of the debt. Feath v. Perci- 
vol, M. 7 G. Str. 403. Biſbep v. Church, H. 1750. 2 Ve- 
zer 100. 

[Where the executor or adminiſtrator confeſſes a liqui- 
dated debt, there diſcovery draws on relief, otherwiſe not. P. 
Gilbert chief baron. Alpet v. Thompſon, in Sc. P. 1726. 
Bunb. 29.] 

[If on coming in of anſwer to a bill for diſcovery of aſſets and 
relief, plaintiff makes his election to proceed at law, yet he may 
afterwards, on agreeing to drop that part of the bill which prays 
relief, have the order of election diſcharged, Fitzgerald v. Su- 
comb, M. 1740. 2 Athyns 85.] 

[If the repreſentative of an inteſtate is ſeeking to give preference 
by confeſſing judgments, the court will let plaintiff proceed at law 
to get judgment with ſtay of execution, and in this court for diſ- 
covery of aſſets, at the ſame time, Barker v. Dumareſque, H. 1740. 
2 Athyns 119.] 

If there is a judgment obtained for a partnerſhip debt againſt 
A. ſurviving partner, and one of the executors of B. and A. gives 
a mortgage on the ſeparate eſtate of B. equity will order fatisfac- 
tion out of the mortgage, without ſending them to law. Facemb 
v. Harwood, P. 1751. 2 Vexey 265.) 

If an executor pleads to three actions, no afſets ultra 
100/, where he hath only 100. aſſets in rato; he ſhall not be re- 
7 2 in equity; for it was his own fault to plead negligently. 
Ver. 119. 

80 Sis 7 does not aid, if the defendant by the miſtake of his 
attorney pleads an improper plea. R. 2 Per. 325. 

{If a bill is brought to diſcover aſſets and for relief, the court 
will grant relief if the defendant joins iſſue, not if he demurs. 
Depuis v. D. of Kingſen, T. 1718. Thomas v. Williams, in Sc. 
M. 1718. Bunb. 29.] 

So equity does not give the ſame relief, which the plaintiff may 
have by an action at law. 

(If a bill is brought for treaſure-trove, plaintiff ſhall have no 
rclief; for he might have brought action of trover, and bill 

diſmiſſed 
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diſmiſſed with coſts. Shane v. Heathfield, in Sc. M. 191%, 

Bunb. 18.] 

A bill for ſeveral tolls, where the decree would bind on! 
the defendants, diſmiſſed, Diſney v. Robertſon, in Sc. B. 7g 
Harding v. Ainge, T. 1719. Bond and the city of Exeter, 
Bunb. 41.] ; 

[But if a fee- farm rent is reſerved, it gives the court of exche. 
quer juriſdiction. Per Montague B. cet. diſſent. Alttorney-general 
v. Eyre, in Sc. M. 1720. Bunb. 68.] 

[Bill for a toll due to a town does not lie, though a fec- farm 
rent is payable by the town. Nettingham v. II vod, M. 1733. 
Bunb. 330.] 

[Bill for beaconage diſmiſſed. Mayer of Baton v. Fackſn, 
H. 1721. Bunb. 101.] F 

[So for ſuit of court. Thornhagh v. Hartſhorn.] 

| So for fee-farm rent, or law-day ſilver. Pynſent v. Stullings, 
T. 1727. Bunb. 237.] 

[A bill to have the enjoyment of a watercourſe, and damages 
for ſtopping it, does not he. Reignolds v. Hind, P. 172). 

 Bunb. 264.] | 

IIf 4. gives voluntary deed to pay B. 60 J. per aun. with power 

to diſtrain on lands, or to pay B. 1000 J. with intereſt, and B. 
brings bill, ſetting forth, that the lands are incumbered, aud to 

be paid one or the other, and 4. brings croſs-bill, and at the 
hearing B. does not prove that the lands were ſo incumbered that 
ſhe knew not where to diſtrain, the court will retain the bill till 

B. has tried her remedy at law. Thurktettle v. Howorth, M. 1727. 
Bunb. 241.] 

[If a bill is brought for wharfage, &c. and defendant admits 
plaintiff's right, but fets up an exemption for a particular 
place, the court will not diſmiſs the bill, but wi'l give leave to 
bring an action at law. Town of Poole v. Bennet, T. 1729. 
Bunb. 272. ] 

[Bill for diſcovery and relicf againſt defendants, who broke into 
inteſtate's room, and took away money, bonds, &c, does not lic, 
if defendants ' deny the equity. Kerflake v. Pannel, T. 1730. 
Bunb. 287.] | 

[A ſingle copyholder is not relievable in equity againſt an cx- 
ceſſive fine ; but ſeveral copyholders are againit a general fine. 
Cooper v. Clark, M. 1732. 3 P. V. 155. 

[Diſputes between maſters and apprentices are no foundation 
for coming into equity. Argles v. Heaſeman, M. 1739. 1 4t- 
kyns 518.] 

[This court cannot ſet aſide a will for fraud, but only direct an 
iſſue deviſavit vel non; for a will of perſonal eſtate may be ſet aide 
in the eccleſiaſtical court for fraud, and of real eſtate at lau. 
Powis v. Andrews, H. 1723. Beimnet v. Vade, T. 1742. 2 4t- 
kyns 324. | 

IA perſon claiming lands under marriage articles and fettc- 
ment, which he has in his cuſtody, and where no terms are ſtand- 
ing out, mult eſtabl:th his title at law before he can come into tlu, 
| Court 
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court for deeds and writings. Warrick v. Warrick, H. 1745. 
3 Athyns 291 ] : x 

[if plaintiff comes properly into this court, (as for diſcovery of 
decds, and to have them produced, or for an account of rents 
and profits,) it will determine a matter of law. Ld. Townſhend v. 
Windham Afb, P. 1745. 3 Atiyns 336.] 

A bill for an account and ſhare of prize-money does not lie 
againſt the repreſentative of an admiral ;z the remedy is at law 
azainſt the ageats for captures. Ogle v. Repreſentatives of Had- 
dt, M. 1748. I Vezey 161.) 

If A. loſes B. a banker's note, payable to him or bearer, and 
B. offers to pay the money, on the uſual ſecurity to indemnify ; 
4, dies without doing it, and his repreſentative, ſeven years after, 
brings bill for payment, but there is no affidavit of the 
loſs, nor offer of indemnity ; this court will not relieve, but 
eue him to action at law. Whaimſley v. Child, M. 1749. 1 Fe- 
e 341.) 

If there is a liſt of bank - notes in a teſtator's writing, ſome 
marked paid, others unpaid, and theſe have not appeared in ma- 
ny vears, and are ſuppoſed to be loſt, and the executor ſwears he 
believes teſtator had loſt them, and ofters to give ſecu- 
rity, yet the court will not order payment; for the teſ- 
tator's hand is no evidence here more than at law, therefore the 
ſame remedy at law. Glynn v. Bark of England, M. 1750. 2 H- 
20 33. ] 

[A creditor by elegit executed may have relief againſt a frandu- 
lent conveyance, tho' he might have relief at law. Bennet v. Mia 
grave, M. 1750. 2 Vezey 51.] 

[If the precedent conveyance is only voluntary, without other 
fraud, ſubſequent purchaſer for valuable conſideration ſhall be leſt 
to his remedy at law. 16:7, ] 

[If A. treats with B. for the loan of money, A. dies abroad, 
which B, not knowing pays it to C. his agent, who remits it in 
bullion, A. 's executors receive it, and remit it back to England to 
the executors of A. s father ; B. cannot have relief againtt them, 
but muſt try it at law againft C. or the executors of A. abroad. 
re v. Eyre, M. 1750. 2 Vezey 86.] 

Nor will it give relief in execution of a ſentence cf 
an eccleſiaſtical judge; as for the quicting of the poſſeiſion 
of a pew in the church, after a decree for it by the ordinary. 
2 Hr. 226. 

[If oliation or ſuppreſſion of a will is clear, the court will give 
relief without making the plaintiff cite the defendant in the ſpiri- 
tual court, or directing an iſſue at law, Tucker v. Phipps, T. 1746. 
3 Athyns 359. 

Nor againſt churchwardens, to enforce the ſigning of a rate to 
reimburſe what the party had expended by order of veſtry, after 
they are out of their office. 2 Ver. 262. 

[The court will not receive a ſuit relating to churc' rates, for 
th: ecclefiaſtical courts have juriſdiction ; unleſs preicription is 
alledged, Anon. T. 1752. 2 Fezey 451+] K 
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But where a man has privilege in the court, he 


ſue there for a matter for which he has an action at hw. 


As a ſolicitor may have a bill for fees in a ſuit in chancery 
1 Ver. 203. 


[Vet to ſuch a bill a plea, good at law ſhall be allowed; 25 


that he did not deliver a bill ſigned purſuant to the „i. 3 Yar, 6. 
1 Fer. 312.] 


(3 G.) Executo. 
(3 G. 1.) Stands in the place of the Teſtator. 


C7 ANCERY will decree an intereſt veſted in the teſtator 

to his executor, tho' he is not named; as if a legacy is given 
to A. and if he dies under age, to B. and C. or the ſurvivor; }, 
and C. die, and then A. dies under age; the legacy ſhall be de- 
creed to the executor of the ſurvivor. R. 2 Vent. 347. 

If a bond is upon condition to pay money to A. apon ſuch a 
day, and he dies before the day ; it ſhall be paid to his executor 
or adminiſtrator, 3 Lec. 212. | 

If an executor makes a leaſe, rendring rent, his adminiſtra 
tor ſhall have the rent, and not the adminiſtrator de bonis, C.. 
1 Per. 94. 

If a bond is given to pay a ſum of money, for owelty of parti 
tion, to the other parcener; the executor or adminiſtrator of the 
obligee ſhall have it, and not the heir. 1 Per. 133. 

It money is paid to the remembrancer in the excheguer, who 
embezzles it, a bill lies for relief, by his ſucceſſor againſt his ex- 
ecutor. Ca. Ch. 300. | 

If goods are deviſed to be ſold for the purchaſe of lands for 4, 
who dies without iſſue before the purchaſe made; the executor of 
A. ſhall have them. 1 Ch. R. 204. 

If a term is veſted in truſtees for payment of a 1000 J. to 4 
his eldeſt fon, and every other child not married or pro- 
vided for; A. was then married and had 40 J. per ann. for 
the life of his father, but no other proviſion, and died before 
his father; the executor of A. ſhall have the 1000 J. 1 Ch, 
K. 258. 

But if upon an aſſignment of a ſtatute to the conuſor by the 
adminiſtrator de bonis non of the conuſee, the conuſor covenants 
to pay the money to him, his executors or adminiſtrators, and 
the adminiſtrator dies; the money ſhall be decreed to the execu- 
tor of the adminiſtrator, and not to a new adminiſtrator de bon: 
non, Ec. no derts of the ſirſt inteſtate appearing to be due. 
2 Sent. 302. | 

So if a man is bound to pay money to ſuch perſon as A. by will 
ſhall nominate, who does not nominate, but makes B. his cxe- 
cutor; B. ſhall not have the money; for it ought to be an aſſignee 
in fact that ſhall take. R. Hab. g. 


2 (3 C. 2. 


CHANCER 1 


6 G. 2.) What Things he is compellable to do in 
Equity. 


An executot is compellable in chancery to pay legacies. Vide 
6% (3 I. 3.) P. V. 575. : 

And if an executor promiſed his teſtator to pay certain lega- 
cies, and for that .reaſon they were not inſerted in the will, he 
ſhall be compelled to pay them out of aſſets. Ambler. 

{If A. puts his will in his nephew B. 's hands, his executor and 
reiduary legatee, with intention to reconſider it, which he does 
before a witneſs 3 his nephew C. reminds him of 100 J. he in- 
tends to leave him, A. allows it, deſires B. to pay it, who pro- 
miſes it, and offers his bond or note for it, and again after A.'s 
death, promiſes to pay it; B. ſhall be decreed to pay it, not per- 
ſonally, but out of aſſets, and a debt due from A. to C. ſhall be 
deducted, being deemed ſatisfied by implication. Reech v. Ken- 
wgal, M. 1748. 1 Fezey 123. 1 Will. 227.) 

[If an executor pays all legacies but one, and never 
exhibits an inventory, his repreſentative, admitting aſſets of 
him, ſhall pay that legacy, Orr v. Kaines, H. 1750. 2 Ve- 
2 193.4 
i 5 is guilty of a devaſiavit, his executor or admi- 
niſtrator ſhall be liable (if he has aſſets) to the debts of 
the firſt teſtator, to the quantum of the goods waſted. Ca. 
Ch. 257. : 

If any one adminiſters without authority, the executor ſhall be 
compelled to allow all payments, to which he himſelf would have 
been liable. R. Ca. Ch. 33. 

A fortiori ſuch payments thall be allowed to an executor de /in 
tort, Ca. Ch. 33. 

If money is to remain in the hands of an executor, till payment 
to infants, when of full age; chancery will compel him to give 
ſecurity for it. 


And to pay. intereſt, 2 Ca. Ch. 152. Vide poll, 


(3 8. 4, 5.) 
[If a term for years and perſonal eſtate is deviſed to 4. an in- 


fant, and if he dies, and his mother has no children, to B. and 
4. dies; tho' the mother is living, and may have a child, yet the 
court will direct an account and diſcovery of the eſtate, to ſecure 
it to B. in caſe the contingency happens. Studholme v. Hedg on, 
7. 1734. 3 P. V. 300.] 
lf one charges the reſidue of his perſonal eſtate with an annu- 
ty to his wife, payable quarterly, the court will order the execu- 
tor to bring ſecurities before the maſter, to be ſet apart to an- 
ſrer it, though uſually when the will does not require ſecu- 
- neither does the court. S/arning v. Styles, M. 1734. 3 P. 

* 334+] 

[The court will not take the aſſets out of the hands of an ex- 
*ator by appointing a receiver, beeauſe the executor is poor, if 

Vor. II. Ii no 
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no appearance of fraud. Hathornthwaite v. Rufſel, H. 114%, 
2 Atkyns 126.] | 

[But if the executrix is a feme covert, whoſe huſband was in 
England at the making of the will, but at teſtator's death 
in the Weſt-Indies, and in bad circumſtances, the court 
will appoint a receiver. Taylor v. Allen, M. 1741. 2 4. 
kyns 213.7 

[If there has been a verdict at common law againſt a will, on 
account of the teſtator's inſanity, and the executor inſiſts, that 
ſuch verdict affecting the real eſtate only, he may ſtill ſupport the 
will in the eccleſiaſtical court, and gather teſtator's aſſets; this 
court will order the executor to pay in what he has received to 
the bank, to the account of the accomptant-general, and will ap. 
point a receiver to pay into the bank with accomptant-general' 
privity, whilſt the validity of the will is conteſting in 
the commons. Montgomery v. Clark, M. 1742. 2 4: 
byns 378.] 

IIf A. is intitled by covenant of B. to 20001, after the death of 
B. s widow and executrix, who has an intereſt for life in the 
fund out of which it is to come, ſhe ſhail be obliged to ſet apan 
the fund in her life-time. Fohnſon v. Mills, T. 749. 1 V. 

282, 

[On 1 bil by heir at law to contravert a will of real eſtate, the 
court will not appoint a receiver, becauſe there is a diſpute in 
the eccleſiaſtical court concerning the probate, Knight v. Dupl:. 
fis, IH. 1749. 1 Fezey 324. | 

So if he receives money put out upon mortgage; he 
ſhall be compelled to place it out at intereſt, 2 Ce, 
Ch. 21. 

So if he compels payment, and places the money out 2 
intereſt ; he ſhall account for the intereit, though he takes the 
ſecurity at his peril, R. cont, 2 Ca. Ch. 21. K. acc. 2 Ca, 
Ch. 15 2. 

Otherwiſe, where he is compelled to receive it. 2 Cu, 
Ch. 21. | 

[If an executor admits aſſets, the decree ſhall be perſonal 
azainſt him; if the fund has been out at intereſt, for intereſt alſo; 
and if he has miſbehaved (as if he has obtained a releaſe without 
a conſideration) for coſts alſo. Horley v. Chaloner, M. 1750. 
2 Vezey 83.] 

[Unleſs he makes a caſe to the contrary z as that a banker, in 
whoſe hands the money was, broke. 16:4.) 

So if a tertenant ſuffers a rent-charge to be in arrear, his eve- 
cutor ſhall be compelled to the payment of the arrears if he his 
aſſets; for though the perſon of the teſtator was not liable 
for a rent, which was recoverable only by diſtreſs, yet 1» 
perſonal eſtate was augmented by the non-payment, K. C. 
Ch. 121. 

If an executor is indebted to the teſtator, tho' the debt is te- 
leaſed by law, equity will inforce payment by the executor, for 


the diſcharge of debts, or legacies, 
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so it will inforce payment to the reſiduary legatee. R. Ca, 

292. 

„. will inforce payment of debts on ſimple contract, if the 
executor has aſſets, tho' the executor is not liable by common law. 
R. Mo. 5 56. 

If A. gives bond to B. for payment of money at her death in 
nature of a legatary diſpoſition, and dies, and B. obtains judg- 
ment againſt A. 's executor C. who pleaded non ef factum; C. 
hall pay principal and intereſt, whether he had aſſets or not, as 
if he had confeſſed judgment, or let it go by default, Ramſden 
v. Jackſon, H. 1937: 1 Athyns 292, ] 

[A voluntary bond ſhall be poſtponed in equity to fimple con- 
tract debts. 16.) | 

[If à bond is claimed in conſideration of money lent, and the 
obligee fails in proving the conſideration, he ſhall not afterwards 
ſet it up as a voluntary bond, 1bid.] 

[An executor is not compellable in equity nor law to take ad- 
rantage of the ſtatute of limitations againſt an otherwiſe juſt de- 
mand, Norton v. Frecter, H. 1737. 1 Athyns 524.] 

If there has been no demand for the arrears of an annuity left 
by will for twenty-two years after the annuitant's death, the court 
will not compel the executor to pay them; the ſtatute of limita- 
tions holds as to an annuity, tho' not as to a legacy. Smallman 
v. Hamilton, M. 1740. 2 Atkyns 71.] 

[If a creditor brings bill, obtains a final decree, maſter's report 
confirmed, and then another creditor does the ſame, the executor 
ought to have paid ſirſt him who uſed the firſt diligence, as at law 
the creditor who obtains the firſt judgment ſhall be preferred ; 
but as to legacies it is otherwiſe, ſor they ſhall be paid pari paſſu ; 
for there is no priority in them. Afeley v. Pecict, M. 1744. 2 A.- 

208, ] 

8 of intereſt on a legacy, from time to time, ſhall be 
evidence of aſſets; thus if a man leaves 500 J. the intereſt to be 
paid to five perſons for twenty-one years, if they ſo long live, and 
then to a charity, and the executors pay the intereſt, and the huſ- 
band of one of them pays her proportion of it after her death, 
and they exhibit no inventory, the huſband and the other exe- 
cutor ſhall pay the 500 J. Corporation of Clergymen's Sons v. 
Swainſon, H. 1747. I Vezey 75.] 

90 if an executor joins in the probate of a will, and afterwards 
the other executor only acts; he ſhall be aided in equity againſt 
a ſentence in the eccleſiaſtical court, which charges both for the 
payment of a legacy. Semb. Ca. Ch. 200, 


(But a joint executor and reſiduary legatee ſhall make good a 
legacy out of his moiety of the ſurplus, tho' he had left the mo-. 


ney in the hands of the other executor and reſiduary legatee from 
whom the legatee had received intereſt before his bankruptcy, and 


a diridend out of his eſtate afterwards. Spendl/ove v. Aldrich, M. 


IG.2, Ld. Raym. 1320. 


An executor who is a bond-creditor is not obliged to diſcharge 


lis bond piecemeal as aſſets come in, and he may diſcharge all 
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on it from his death. Williamſon v. Codrington, T. 1750. 1 Ft 
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other demands on teſtator before his own ; therefore he ſhall he 
allowed intereſt, till it appears he had ſufficient in hi 
hands to diſcharge his bond entirely, over and above al 
other demands. Robinſon ve Cumming, T. 1742. 2 4t. 
kyns 409. ] 

[If executors have obtained probate of will, by conſent of the 
next of kin by impoſing on him, and the will is found 
forged by verdict, this court will order the executors to ſtand 23 
truſtees for him. Barngfley v. Powel, T. 1749. 1 Ve 
zey 284. ] 

But if there appears a prior will, the court will order the ex. 
ecutor to conſent to a revocation of the probate, that then the 
other may be propounded, and if that is not done, they 
ſhall conſent to adminiſtration being granted to next of kin, 
Ibid.] 

[And in the mean time, will order an account of the perſom 
eſtate, and that it be paid into the bank, for the benefit of thoſe 
intitled. Bid.) | 

[Tf A. ſettles a plantation in America to truſtees, to the uſe of 
two Mulattes, his natural children, their heirs, &. they paying 
to another Mulatto 500 J. with a clauſe obliging himſelf, his heirs, 
executors, &c. to warrant ſaid plantation, and the ſtock thereon; 
and afterwards ejectment is brought againſt him for the plantati- 
on, which he defends, but is evicted, and then brings eject ment 
in his own name, but compromiſes, and conveys for 1000/,. 
which he receives, and continues to manage the whole as his 
own; and after his death bill is brought againſt his executor for 
ſatisfaction out of aſſets, not following the ſubject itſelf, plaintif 
ſhall have ſatisfaction for the value of the plantation as it ſtood a: 
the time of ſale, and the ſtock as it ſtood at the death of A. ac- 
cording to the value at the time of eviction, and Engliſh intereſt 
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(3 G. 3.) How he ſhall pay Legacies. 


An. executor nced not pay a legatee, without ſecurity to te- 
fund, if the aſſets fail. Ca. Ch. 257, 137. 

And he ſhall reſund to creditors and alſo to other legatees; for 
if the aflets fail, the legacies ſhall be paid in proportion, 
2 Vent. 358, 360. 1 Ver. 94. 1 Ch. R. 134. 2 Ver. 205. 
2 Ch. R. 137. 

And if the ſpiritual court decrees payment, without ſecurity 
for refunding, a prohibition ſhall go. 2 Pent. 358. C. Ch. 238. 
1 Ver. OJ» — 

So it by a deeree of chancery, a legatee is paid, and after- 
wards debts are diſcovered, he ſhall be compelled to refund. 
2 Vent. 358. R. Ca. Ch. 136. 2 Ver. 205. Vide 2 C 
R. 37. 5 

So if the executor of an executor, who has made a d-vg/arit 


pays a legacy of his teſtator, and then, upon an account, the firlt 
3 cxccutot 
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executor appears to have waſted the goods of the firſt teſtator ; 
the legatee ſhall be compelled to refund to a creditor of the firit 
teſtator, upon a bill againſt the executor of the executor (who 
was inſolvent) and the legatee. R. 2 Vent. 360. 1 Ver. 162. 

Otherwiſe, if the bill was brought by the creditor and the ex- 
ecutor of the executor againſt the legatee; for the executor ſhall 
not reverſe his own aſſent. R. 2 Vent. 360. 

But if an executor aſſents to a legacy, without requiring ſecu- 
rity to refund, if debts are afterwards diſcovered, and the aſſets 
fail, he ſhall not compel the legatee to refund. R. 1 Ver. ga, 
453, 460. 2 Vent. 358, 360. R. cont. Ca. Ch. 257, 136. 

So, if he pays a debt due by ſimple contract, before a debt by 
ſpecialtyz the creditor ſhall not be compelled to refund. 


2 Vent. 360. 
So, if an executor aſſents to a deviſe of a term for years, and 


the deviſee ſells it bond ſide; the creditors cannot compel the ven- 
dee to refund, R. Ca. Ch. 257. , 

So, if an executor pays a legacy, and afterwards aſlets fall 
ſhort for the other legatees; the firſt legatee ſhall not be com- 
pelled to refund. Semb. Ca. Ch. 136. 2 Ver. 205. 

If an executor pays a legacy voluntarily, he is preſumed to 
have ſufficient to pay all, and ſhall not oblige the legatee to re- 
fund; but if executor proves inſolvent, the other legatees may 
compel f one paid to refund. Orr v. Kaines, H. 1750. 2 Ve- 
207 193. 

Renduary legatee paid by executor without fraud, ſhall not 
be obliged to refund to legatees who were to be paid at a future 
time. Moore v. Moore, T. 1755. 2 Vezey 66] 

A ſpecific legacy, or ſum, actually paid, ſhall be refunded as 
well as another. Ca. Ch. 257. 

So, if a deviſe is that the executor do aſſign land of 100/. 
value to A. and gives legacies out of lands fold to others; and 
land of above 100 J. value is aſſigned to A. by rcafon of which 
the aſſets fall ſhort for the other legatees; A. muſt refund. R. 
2 Ca. Ch. 25. | 

When legatees abate. Vide poſt, (3 V. 18, 19.) 


[If teſtator leaves large ſums in legacies, and directs his corpſe 
to be buried at a diſtance, the court will not adhere to the law 
rule of allowing but 10/. for funeral charges. Stag v. Punte , 


7. 1744. 3 Atkyns 11. 9.] 


Neither reſiduary nor ſpeciſie legatees have any intereſt witn- 
out the aſſent of the executor, till then he has the intereſt in 
him, and not a bare authority only. Acad v. E. Orrery, T. 
1745. 3 Atykns 235] 

(If a term is deviſed to J. for life, remainder to B. and the 
executor aſſents to the deviſe to A. it is an aflent to the deviſe 
over. Adams v. Pierce, T. 1724. 3 P. V. II.] 

If che executor demiſes a term in truſt ſor a legatee, this ſhall 
be a ſuflicient aſſent. R. 2 _ 358. 1 Ver. 94, 453. * 
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of the court. 


If an executor refuſes to aſſent, he ſhall be compelled thereto 
in equity. 1 Ver. 94. 


(40. c.) If an executor is reſiduary legatee, and dies before election 

When be made to take as legatee, yet the reſidue ſhall be diſtributed as his 

op Borg * own eſtate z for the court will make the election for him, R, 
Ca. Ch. 310. 

But if a man deviſes his perſonal eſtate to his wife, and makes 
her executrix, ſhe ſhall take as executrix. R. 2 Ver. 302, zog. 

If the teſtator appoint his executor alſo truſtee, that ſhall not 
bar his taking an undiſpoſed reſidue. 2 Brown 31.* 

But where the teſtatrix by will made truſtees, and gave them 
legacies, and by codicil, appointed them executors, and ordered 
them to be paid for journies and expences, this was held to ſhew 
an intention to make them executors in truſt only, 2 Brun 
634.* 

280 having an annuity for collecting rents, turns the execu- 
tor into a truſtee, 1d. 156.“ 

But where there are ſeveral executors, /ome of them having 
legacies does not turn them into truſtees. Jd. 220.“ 


Vide pot, (3 G. 7.) 
30.6.) The moſt ſafe way for payment of legacies, by an executor, 


What An is to take the direction of the court of chancery. 

be ſafe, If an executor pays a legacy without the direction of the court, 
By direction and afterwards aſſets are evicted ; he ſhall not be relieved againſt 
the legatee, nor compel him to refund. R. 2 Ca. Ch. 9. Vid 
ante, (3 G. 1.) 

So, if aſſets afterwards fail to anſwer all the other legacies 
fully, he ſhall anſwer out of his own money, ſo much as the 
firſt legatee is paid beyond his proportion. R. 2 Ca. Ch. 132. 

Tho' that legatee was to be paid in the firſt place. Sent, 
2 Ca. Ch. 132. 

So an executor may exhibit a bill againſt all the creditors, to 
ſettle their debts, and which of them are to be preferred. K. 
upon Demurrer, 2 Ver. 37. 

But payment to the father of an infant, where the legacy is 
not of value to ſupport the charge of a decree, ſhall be good, 
tho' the father afterwards fails. Ca. Ch. 245. 

A foritori, if he takes ſecurity from the father to pay the in- 
fant. Did. 

Otherwiſe, if he takes ſecurity for his indemnity; for then 
he pays at his peril. bid. 

{If an executor pays a conſiderable legacy (as 100 J.) into the 
hands of an infant, he ſhall not be allowed it; if it is a ver 
ſmall one, he may. Philips v. Paget, M. 1740. 2 Athyns 81.) 

*So, if an executor do not well appropriate a legacy, he 
make good any deficiency that may happen; as where a legacy 

was left to A. on marrying with conſent, and till marriage, in- 
tereit to be paid at 3 J. per cent. the executrix lays it out = " 
5 
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funds, and conveys to truſtees in truſt to pay the legacy, with 
/. per cent, intereſt. and to pay the ſurplus intereſt to her; 
this is not a good appropriation, for the executrix had no right 
to the ſurplus, intereſt, and the ſtock having ſunk in value, the 
eltate of the executrix ſhall make good the deficiency. 2 Brown 
231.“ 

80 payment of a legacy, where each legatee ought to be paid 
out of a proper fund, is good; tho? the fund of others afterwards 
fails; for each ſhall ſuſtain the loſs, which happens to his parti- 
cular fund. 2 Ca. Ch. 132. 


If a man makes his executor, and ſays nothing as to the reſi- 
due of his perſonal eſtate; it goes to his executor. R. 2 Ver. 
104. R. Eq. Ca. 28.* Admitted 1 P. V. 5 54. 

So, if a man gives a legacy to his executor, wichout mention 
that another ſhall have the reſidue ; his executor ſhall have it. R. 
2 Ver. 677, 8. R. 2 Ver. 737.—Cont. 2 Ver. 361, 425. X. 
Eg. Ca. 12.“ Cont. Pr. Ch. 170. 

{If teſtator makes his wife ſole heireſs and executrix of all his 
real and perſonal eſtate, to ſell and diſpoſe thereof at her-plea- 
fure, and to pay his debts and legacies, and gives his heir at law 
5. the wife has the reſidue to her own uſe, and there is no re- 
ſulting truſt to the heir. Rogers v. Rogers, T. 1733. 3 P. 
V. 193. C. T. T. 268.) 

[If A. gives legacies to her children, and then directs 10001. 
of her partnerſhip ſtock to be ſtrictly ſettled on her ſon, and 
gives the reſidue of partnerſhip ſtock to truſtees, for the ſeparate 


157 
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uſe of B. a feme-covert, and makes her executrix, but makes no 


diſpoſition of the ſurplus, B. ſhall have it. Newftead v. Fohnſton, 
T. 1740. 2 Athyns 45.] 

[Tho' executors have legacies one 200 J. the other 100 J. yet if 
it is proved that teſtator always declared that he would not leave 
any thing to next of kin, the executors ſhall have the reſidue. 
Braforidge v. M oadroſe, H. 1740. 2 Atiyns 68.] 

[A legacy to an executor for mourning for himſelf, wife, and 
children, does not exclude him ſrom the reſidue, efpecially if 
there are two. Buffar v. Bradford, M. 1741. 2 Athyns 220.] 

[If A. by will gives B. and C. infants, particular ſpecific le- 

gacies by name, and makes them joint and fole executors, they 


ſhall have the ſurplus ; for the ſpecific legacies might be intended 


for an inequality of diviſion among them, and alfo to give each 
a diſtinct intereſt, not liable to ſurvivorthip. Blinkhorn v. Feaſt, 
M. 1750. 2 Vezey 27. 1 Will. 285.] 

[If a man makes his wife and A. executors, gives his wife 
ſpecific legacies, and makes her reſiduary legatee, and to A.'s 
wife gives a real eſtate in fee, and teſtator's wife dies in his life- 
time, the reſidue goes to A. ſurviving co-executor. Wilſon v. 


vat, H. 1750. 2 Vezey 166.] 


[Wife executrix, tho' teſtator deviſes to her money and land, 
b * 


Jet on parol proof of his great affection to her, and his inten- 
114 tion, 
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tion, may have the reſidue, Lake v. Lake, M. 25 C. 2. 
1 Will. 313] 

Tho' he deviſes a legacy to his executor after all other legacie,, 
R. 2 Ca. Ch. 187. 

Tho? the executor is his wife, or other relation. 2 Fer, 649, 
678. 

ie a huſband is left ſole executor, he is intitled to the ſurplu. 
Partridge v. Paculet, H. 1736. 1 Atkyns 467.] 

But a legacy given to the executor for his care or trouble, ex. 
cludes the executor, unleſs he be expreſsly named reſiduary lega. 
tee, from the reſidue of the perſonal eſtate, after debts and other 
legacies paid; for in ſuch cafe the reſidue ſhall be diſtributed 
according to the /. 22 & 23 Car. 2. for the Diftribution © Ing 
rates eflates, R. 1 Ver. 473. K. 2 Fer. 674. Adm. 2 Ver, 67). 

22d Part of 2 Ver. 737. R. Eg. Ca. 10.“ R. 1 P. V. 9, 550. 1. 
2 Mod. Ca, Ca. 209. 

[If teſtator gives his executor 5 J. for his trouble, the ſurplus 
ſhall be diſtributed. Niſhdell v. Carneſſe T. 9 G. Str. 568. 

If teſtator gives executor a legacy for his trouble, and alſo an 
expreſs legacy to the next of kin, yet the ſurplus ſhall go accord. 
ing to ſtatute of diſtributions. Davers v. Dewes, T. 1730, 
3 P. V. 40.] 

[Where executors are made truſtees, they can take nothing 
for their own benefit, unleſs particularly given them ; and having 
no ownerſhip, cannot alter the intereſt of the cui que truſts, 
Reed v. Snell, T. 1743. 2 Athyne 642.] 

[If a man gives an annuity to his executor, the firſt payment 
to be made the firſt quarter-day after teſtator's death, whether 
that will exclude him from the ſurplus? Dub. Southcet v, 
Watſon, T. 1745. 3 Athyns 226.] 

[But if he gives him an annuity, and then all his houſhould 
goods and furniture (three pictures excepted) and all his plate, 
linen, watches, jewels, and clothes whatſoever, this excludes 
him from the reſidue. Dub. Southcat v. Watſon, T. 1745, 
3 Athyns 226.] 

Where a neceflary implication, or violent preſumption ap- 
pears, that teſtator by naming executor meant only to give the 
ofhce of executor, and not the beneficial intereſt or property, he 
{hall be conſidered as a truſtee, and a reſulting truſt for the 
next of kin to the teſtator. Biſhop Cloyne v. Young, M. 1750. 
2 Vezey 91.] 

[50 if A. makes B. and C. his executors, and as to his perſonal 
eſtate, &c, gives B. a mortgage on B.'s eſtate, to be divided 
among his children, and gives C. a bond due from B. and then 
gives the reſidue to „ the next of kin ſhall have it. Did. 

[If a man gives 15. a-piece to his brother and ſiſter, and 50/. 
a-piece to his executors ; this deviſe of 1 s. ſhall not prevent their 
having the reſidue as next of kin. Andrew v. Clark, H. 1750. 
2 Vezey 162.] 

50, if a man deviſes the reſt of his goods and chattels to his 

: exccutor, aud gives him 1000. for his care, and then favs, % 
re 
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my perſonal late to J. A. ſhall be the reſiduary legatee of 
rf e as well as of the other perſonal eſtate. X. 1 Ver. 30. 


So, if the executor ſubmits to account for the reſidue, having - 


his legacy, tho' it was by ſurprize. 1 P. I, 298, zoo. 
The general rule of law is that where there is no reſiduary 
tee, nor any thing appearing on the face of the will to ſhew 
that the teſtator meant to exclude the executor from the reſi- 
due the executor takes all, Bowhker v. Hunter, 1 Brown Rep. 
Ch. 328.* 

out a legacy given to him as executor, or by expreſs words 
for his care and trouble, or in any other way which ſhews the 
teſtator meant he ſhould have no more, excludes him from the 
ſurplus. Ill. Did. * 

*But if there be two executors and one of them has a legacy 
and the other not, this does not exclude either, for it ſhews that 
he who has the legacy, had it not as executor in ſatisfactian 
for his trouble. Id. 1b:id.* 

*So, alſo, on the ſame principle, where unequal legacies are 
given to executors, by their own names, they ſhall nevertheleſs 
take the reſidue, Id. Bid. Vide etiam. 2 Brown 31, 634, 
156, 220.* 

If a man deviſes 800/, to his executor upon truſt to pay ſeve- 
ral annuities, the reſidue of his perſonal eſtate to A.; the ſur- 
plus of the 800/, after the annuities ſatisfied, thall go to A. 
i Ver. 425, 6. 

If a man deviſes 20 J. to his executor, and defires him to take 
the trouble of his will, and gives all that he has in legacies, but 
afterwards acquires a larger perſonal eſtate ; the ſurplus ſhall be 
in truſt for the legatees in proportion. R. 2 Her. 149. 

If a man deviſes his plate to his wife for life, and afterwards 
to his ſon, and makes his wite executrix, but ſays nothing of the 
reſidue 3 it ſhall be diſtributed. R. 2 Ver. 650. K. 2 Ver. 674. 
R. cant, 2 Ver. 677. Jide infra. 

If teſtator aſter ſeveral legacies deviſes tlie reſidue to his wiſe 
for life, and ſhe deviſes to A. the reſidue of the huſband's per- 
ſonal eſtate ſhall be diſtributed. %u v. Brewett, T. 1722. 
Bunb. 112] 

So an abſolute legacy, if it lapſes by the death of the legatce, 
ſhall not go to the ex legatec, but ſhall be diſtributed. 
2 Ver. 3295, Or it goes to the executor, where the benefit of 
the whole was given to him for his life. Temp. 5 G. 2. 12. 

(If a man by a French will inſtitutes for his univerſal heirefſes 
his ſiſter A. for one third, his ſiſter B. for one third, and as to 
the other third, the profits to A. for life, and then to the chil- 
dren of his brother C. and makes D. executor; A. dies in teſ- 
tator's life, her third does not go to the executor, but ſhall be 
divided in thirds between B. and F. teſtator's fitters, and the fon 
of C Androvin v. Pailblanc, H. 1745. 3 Atkyns 299. ] 

If a man gives a legacy to A. and another to his executor, and 
dies before he deviſes over; the reſidue of the perſonal eſtate 


ſhall be diſtributed. R. Jg. Ga. 184, 
Ir 
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If A. deviſes her wordly ſubſtance to B. to be paid at twenty. 
one or marriage, if ſhe marries with conſent, or if ſhe dies he. | 
fore, then to——, and makes C. executor, heartily requeſin, 
him to be ſo kind as to take the execution, and B. dies under 
age and unmarried, the next of kin ſhall have it. Lord North v. 
Purdon, T. 1752. 2 Vezey 495] 

The reſiduary legatee may demand an account againſt the ex. 
ecutor. 2 Ca. Ch. 35. IN 

So, againſt every one to whom money of the teſtator is py. 
able. 2 Ca. Ch. 57. Vide ante, (2 A. 1.) 

And the executor ſhall account for all intereſt received by hin, 
as well as the principal, to the reſiduary legatee. R. cont. 2 C.. 
Ch. 35. 

If an exccutor compounds a debt or mortgage, the advantze 
tends to the benefit of the reſiduary legatee, and not of himſcl. 
R. 1 Sal. 15 5. 

If a legacy is given to A. upon the contingency of his retum- 
ing from France, &c. and he dies before; it will go to the re. 
duary legatce, the condition precedent, upon which it is given, 
not being performed. R. 2. Ver. 394. 

If a man deviſes the uſe of his plate to his wife for life ant 
makes her executrix; ſhe ſhall have the reſidue. Cont. per Cr 
per, but reverſed in the Houſe of Lords, 1 P. N. 115. 2 Fer. 64, 
675. 1 P. V. 55 2. Vide ſupra, 

[If a man makes his will in French, of all his eſtate, and 
fays, my daughter M. is very ill; if the dies, I leave my wif 

e the revenue; if ſhe lives, her dower only; I give my daughter 
« N. the reſidue ;” then, if ſhe dies without ht gives pecu« 
niary legacies; and concludes, © to my brother ce que ſe trouvera;” 
and M. furvives teſtator, but 'dies of that illneſs, (a cancer, 

without iflue ; enfarns ſignifies children, and not iſſue, therefore 

the wife has the v/ufrufuary mtereſt for life, and ce gue ſe trim 

vera 18 a ſuſhcient reſiduary bequeſt to the brother. Duan v, 

Ardovin, H. 1750. 2 Vezey 162.] | 


* "FI" 
— 8 5 * 8 a ** 
f 5 N * . — p x 
das . 5 7 n 4 n 3 
r > EW * — 3 
* , K Re þ . 422 . 


" i 8 . Is WP 


_— 


7 

# 

a 
7 4 4 

4 

1 
is 
[8 
N 

$ 
| 
I 
g 5 
. 4 
. 
ox, 
X 
& T% 
14 * 
1 


1 
_—_ br lire we 5 


4? 
3 
bY 
. 


(3 G. 8.) What relief an executor ſhall have in Equity, 


Fi ini. An executor ſhall be relieved in equity. 
wiftrator, To a bill brought by an adminiſtrator, it may be pleaded, 


(2B-1,2.)— wa: the deceaſed made a will and the defendant his executor. I Fe, 
Devijegarte, . 
(34.1, Ec.) T hat the defendant is executor by a nuncupative will made beyond 


_ the ſea, and no aſſets here, tho? the nancupative will is not prove 
here, for there 1s no need of it, when made in a foreign country, 
of an eſtate there. R. 1 Per. 397. 

That the plaintiff is not adminiſirator. 1 Jer. 473. 
So, if A. being ſued as executor, pleads ne wiques evecuts, 
and there is a verdict againſt him, becauſe ſome minute thing 13 


2d. or other ſmall ſum was paid to him, and a ſmall part of de 
£604 
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of the teſtator delivered to him ; he ſhall be relieved in 
equity. R. 2 Ver. 147, he a 

So, if a verdict be againſt him upon pleue adminiſtravit, upon a 
confeſſion by him, that he had a mortgage for 300 J. when that 
mortgage was of no value, there being two prior mortgages. X. 

Per. 147. | 
: So, ian executor pay money purſuant to a decree, and aſter- 
wards is charged with that money as aſſets at law, he ſhall 
be aided in equity; for the decree was not pleadable at law. 

Cb. R. 3. 

If an WS or adminiſtrator with his own money pays 
judgments beyond the perſonal aſſets, it ſhall be allowed him out 
of the real aſſets, before other creditors ; but if he pays bond- 
debts, beyond perſonal aſſets, he muſt come in pro rata 
with other bond creditors for ſatisfaction out of the rcal aſſets. 
Robinſon v. Tonge, M. 1735. 3 P. V. 398.] 

So, if A. covenants, upon the ſale of land to B. that he ſhall 
enjoy, or the money paid ſhall be refunded, and B. is afterwards 
evicted by C. and afterwards B. makes C. his executor; C. ſhall 
be aided in equity to recover the money, tho' he himſelf has the 
eſtate; for he has it en auter droit. R. 1 Yer, 284. 

If A. covenants, within four months to ſettle 100 J. per ann. 
or, if he does not do it, that his executor ſhall pay 2000 /. and 
dies within four months, his executor ſhall have his elcEtion t 
ſettle the land, or pay the money. R. 2 P. lH”. 617. 

A. dies inteſtate, and his wife poſſeſſes herſelf of all his 
perſonal eſtate, and the ſon acquieſces for many years, and ac- 
cepts a legacy under the mother's will, he ſhall not afterwards 
bring a bill againſt her executor for an account of the father's 
perſonal eſtate. Hut v. Fletcher, M. 1739. 1 Atkyns 467.] 

[If one executor is indebted to the teſtator on mortgage, the 
co-executors cannot bring a bill to forecloſe, but for fale of the 
eſtate, Lucas v. Seale, T. 1740. 2 Athyns 56.] 

[If an executor, for the benefit of teſtator's eſtate, inveſts mo- 
ney in the funds, or transfers from one ſtock to another, he is not 
guilty of a devaſtavitz this is not a converſion or appropriation, 
and you may ſtill follow the money as if it continued in its firſt 


: plight. Waite v. Whorwood, P. 1741. 2 Ane 159.] 


[If a will is controverted in the commons, and both the next 
of kin and the executor bring bills, and there is an order for a re- 
ceiver, m purſuance of which the executor has paid in notes, and 
the next of kin has poſſeſſed himſelf forcibly of houſes ; he ſhall 
deliver up the poſſeſhon to the receiver, on the executor's ſtaying 


proceedings on an indictment for the forcible entry. Wills v. 
Kich, H. 1741. 2 Atkyns 285.] | 
If an executor, adminiſtrator, or truſtee, decreed to account 

for aſſets, delivers goods to his ſolicitor, who is robbed ; ſuch 


executor, c. {hall not be charged, for he was only to keep them 


as his own. Jones v. Lewis, H. 1750. 2 PVezey 240.] 


(3 GC. 


\ 
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(3 G. 9.) What not. 


But if an executor or adminiſtrator pays debts on ſpecialties to 
the value of the aſſets, before notice of a decree ; he {hall pay 
the whole due by the decree, and ſhall not be aided in equity, 
2 Ver. 37. 

[If — pay ſimple contract debts preferable to a bond 
with notice, he ſhall pay colts de bonzs propriis in equity as at lay, 
Fefferies v. Harriſon, H. 1736. 1 Athyns 468.] 

f he proves the will in the ſpiritual court, and a legacy is in- 
terlined and forged, he ſhall not be aided in equity; for it might 
have been reſerved in the eccleſiaſtical court, which has the pro- 
bate of wills, guoad the perſoyal eſtate. P. V. 388. 

Where an executor does not bring an action in due time tg 
recover money due to his teſtator on bond, he ſhall ſatisfy it from 
his own property. 2 Brown 156.* 

*And if he put the next of kin to prove their relationſhip, he 
ſhall pay the coſts ariſing from that, if they ſucceed. Id. Vid.“ 

*Where executors join in a draft for the property of the 
teſtator, and ſuffer the money to be in the hand of a tradeſman, 
they are both liable to make good any loſs on that account, tho 
one of them may have done no other act in execution of the will, 
Id. 114. 


(3 H.) Exchange. 


| ha a man inclofes glebe amongſt other lands improved out of a 
waſte, and allots other land to the parſon, as good in quantity 
and quality, and it is ſo found upon a commiſſion; it ſhall be 
eſtabliſhed by a decree. 1 Ch. R. 41. 


(31.) Fait. 
(3 I. 1.) When a Diſcovery ſhall be inforced. 


CHANCERT will compel the diſcovery of deeds, or other 
writings, Vide ante, (3 B. 1, 2.) 

And that, at the ſuit of every one, who has a right to a deed 
in the defendant's cuſtody ; as, if there is a deviſe to a wife 
or daughter, &c. the heir may pray a diſcovery of a deed of in- 
tail, which defeats the deviſe. 2 Ca. Ch. 4. 

If a deed is diſcovered to be in the hands of A. who ſuppreſles 
it ; there ſhall be a decree for enjoyment according to the deed. 
2 Ver. 380. 

Thoꝰ the defendant denies the deed to be in his cuſtody, if he 
has confeſſed it in a former anſwer. 2 Ver. 380. 

If the defendant ſays, that in a paſſion, he burnt the deed, but 
it is proved that he produced it, after the time alledged for the 
burning 
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burning of it; he ſhall ſtand committed till he either produces it, 
or admits it to be to the effect in the bill. R. 2 Per. 561. 

But a purchaſer for a valuable conſideration without notice, 
ſhall not be compelled to diſcover a deed for the impeachment of 
his title, but may plead that he is a purchaſer without notice. 


Vide ante, (I. 1.) IS ä 
Nor a woman, who has a jointure, if the jointure is not con- 


med, 

_ there ſhall not be a bill for the diſcovery of a deed, without 
an afidavit that it is. loſt; where the court has not juriſdiction, 
without the deed. Vide ante, (E. 1.) 

O, if the plaintiff, beſides the diſcovery, prays relief. Eg. 
Ar. 13. 

But She the bill is for a diſcovery only, or to have a deed 
produced at a trial, an affidavit is not neceſſary. Semb. Eg. 
Ar. 13. 

Or, if the bill is for the diſcovery of a leaſe, without which the 
ylaintiff cannot fix his damages at law, tho? he prays general re- 
lief; for that does not import relief in equity, but ſhall be con- 
fined to ſuch relief as was ſought by the diſcovery, to the intent 
to have relief at law. Fg. Abr. 14. 

o 


(31. 2.) When a Deed ſhall be aided, or avoided. 


When a deed ſhall be aided, or avoided. Vade Conveyance, 
ente, (2 T. 1, Sc. —Obligation, pot, 4 D. 1, Cc. 

If a man, upon a diſpleaſure at his fon, makes a greater ſettle- 
ment upon his wife, but afterwards cancels the deed; yet the 
wife, if the finds the deed, ſhall have advantage of it. 2 Yer. 476. 

If A. in conſideration of love to her niece B. grants her per- 
ſonal eſtate to truſtees, to permit A. to enjoy during life, then 
after debts and funerals paid, to the ſeparate uſe of B. or as the 
ſhall appoint, and B. dies before A.; yet it goes to the repre- 
ſentative of B. not to the executor and reſiduary legatee of 4. 
Peck. v. Parrot, P. 1749. 1 Fezey 236. 

{If a deed is diſcharged, by payment, Sc. the court will com- 
pe] the delivery of it to the party. Vide Obligation, (4 D. 1.)] 

50 of 2 deed with a power of revocation ; if it is revoked pur- 
ſuant to the power; for the deed of revocation may be loſt. 
Eq. K. 1. 

[If 4. on coming of age executes a deed to B. his agent of a 
reverſion of lands for 180 J. which was not paid or intended to 
be paid, it being merely a bounty, and there are covenants 
proper for a vendor to a vendee, but improper in a grant of 
2 bounty, and there is no fraud, the deed thall not be reſcinded, 
but B. ſhall execute a releaſe of the covenants. Cray v. Man- 


feld, H. 1749. 1 Vezey 379-] 


(3 1. 
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(3 1. 3.) When a Deed ſhall be produced. 


If the defendant by his anſwer offers to produce a deed, known 
to be in his cuſtody, as the court ſhall direct ; it ſhall not be pro- 
duced till the hearing of the cauſe. 

If he pleads, that he himſelf is a purchaſer for a valuable con- 
ſideration, as by a deed ready to be produced appears, he thall not he 
obliged to produce it to the plaintiff. Eg. Abr. 36. 

But where the plaintiff is co-heir with the defendant, who 
having the ſettlement of the eſtate in his hands, pretends 3 
deviſe to him, he ſhall produce the ſettlement, before the tin 
of the will; for a trial will be vain, without producing the ſettle. 
ment, which belongs to the plaintiff as well as to the defendant, 

924 Part of R. Eg. Ca. 99.* 


(3 K.) Fines. 


I F a man has a tenant-right eſtate ; a reaſonable fine ſhall be 
eſtabliſhed by a decree z as, the value of one year, upon 
a moderate eſtimate, 1 Ch. R. 34, 96. 

*In a beneficial leaſe the tenant for life renewing, the fine 
ſhall be apportioned between him and the remainder man in 
proportion to their reſpective intereſts. 1 Brown 240,* 

*Unleſs a fund be provided, out of which the fines for 
renewal are to be paid; as, where a man gave his real, leaſchold 
and perſonal property (the leaſehold conſiſting of biſhops leaſes re. 
newable) as a general fund, charged with annuities to truſtees, to 
pay rents and profits to B. for life, with remainder to C. and di- 
rected the leaſes to be renewed, the fines for renewal are to be 
paid out of the whole fund, not apportioned between the tenaut 
for life and the remainder man. 2 Brown 243.* 

Fide Fine and Recovery, poft, (3 N. 1, 2.) 


— 
Ne - q e 
g — 2 — Sana — 2 2 1 2 1 — — > * ” = 
* * . r x g 1 * — 8 —— 
- 4 I  _— þ „ 8 as -» tz y — 4 . * — 0 . * 3 
© — 2 - - A 2 4 22 1 —— — ns * - A x ö : — "4 —_ . — 
* a x " „ 9 * „ n — 2 
— * xt. * 2 — = _ n a . a n 8 yy »s = * „ 
n $ + met; An n * 2 . r — 1 
— 1 : RY — . 3 i 9 - a — 9 * s nk _ — . 4 *. d A a * : * 
. = þ - . F . 8 
Y , 8 * * - 4 — We — 


8 


> 
o * - 

— 2 "22 — —— n 

2 - — — — 2 — ä RE * P 


- — * my 494. + I» 
1 me Ste = 1” 
* en 
— IJ 


(3 L.) Foxfeiture. 
When it ſhall be aided, and when not. 


»HANCERY will relieve againſt a forfeiture by waſte upon 
C a copyhold, if ſatisfaction is made for the waſte, and there 
does not appear an intent to commit the waſte, R. Ca. Ch. 96. 
Vide Copyhold, (M. 3.) | 

So, againſt a forfeiture of a leaſe for years, &c, for non-pay- 
ment of rent. 

And by ft. 4 Geo. 2. 28. a leſſee being relieved, ſhall enjoy ac- 
cording to the leaſe, without a new leaſe. 

So, if tenant for life, as ce//uy gue truſt, levies a fine of the 
truſt-eſtate, it ſhall not be a ſorſeiture of his truſt for the beneht 
of him in the remainder, or reverſion. 2 P. V. 147. 
lt A. deviſes his eſtates to truſtees, to his daughter B. for 
life, to truſtees to preſerve, Cc. to her firſt ſou in tail-male, 3 

— con 
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cond and others in tail-general, to the daughters of P. and C. in 
tail, to D. for life, his ſons in tail, and to E.; and B. conveys 
the reverſion in fce, expectant on the remainders in the will, to 
nuſtees for certain uſes, and covenants to levy a fine ſur conceſſit 
to the uſes, and both deed and fine recite the limitations; it is 
not a ſorfeiture, but only a ſine of the reverſion. Lethieullier v. 
Tracy, M. 1750. 3 Athyns 728. 

If tenant for life of a truſt eſtate with truſtees to preſerve con- 
tingent remainders, levies a fine fur conceſſit of his eſtate for life, it 
is not 2 forfeiture, but would only operate in equity as a grant of 
fuch intereſt as he had pqwer to grant. Bid. 

If a fine ſur cencgſſit is levied by tenant for life, reverſioner in 
fee expectant on ſeveral limitations, equity will not conftrue it to 
work a wrong. id.] 

But by the . 4 Geo. 2. 28. leſſee, or any claiming right to 2 
leaſe, preferring a bill for relief in fix calendar months after judg- 
ment in ejectment, and execution thereon executed, ſhall not be 
reſtored to poſſeſſion, unleſs he pay to the leſſor what the profits, 
which he received, or might, without wilful neglect, have re- 
ceired, fall ſhort of the reſerved rent. 

So, if a copyholder commits a ſorfeiture, he ſhall not be aided. 

As, if he makes a leaſe not warranted by the cuſtom. 2 . 
FW. 147. 
| $0, i an eſtate is ſettled in truſtees in truſt for A. for life, af. 
terwards to his wite for life, afterwards to their firſt and other 
ſons; and J. and his wife make a mortgage thereof to B. and 
lery a fine to him; B. ſhall have it during the lives of A. and his 
wife. 2 P. V. 147. 

A man granted two annuities of 100 J. and 200 J. to his ſon, 
afterwards by will he gave him another annuity of 600 /. on 
condition that he ſhould releaſe all demands on his eſtate ariſing 
from accounts relative to money tranſactions between them; the 
releaſe tendered included the former annuities; the refuſal to 
execute this was held to be no forfeiture of the annuity by the 
will; but a releaſe being propoſed by a maſter going only to the 
account, a refuſal to execute this was held to be a forfeiture 
of the latter aunuity. 1 Brown 168.“ 


(3 M) Fraud. 
(3 M. 1.) When it ſhall avoid a Bargain. 


in conſcience. 1 Rol. 374. J. 10. 4 1%. 84. Vide ante, 
(2) -P, (4 W. 1.) 

And therefore, if a man is decoyed by fraud or circumvention 
to make a diſadvantageous bargain, he thall be relieved in equity. 
Vide ante, (2 C. 8. 9. 12.—2 T. 11.) P/, (4 L. 1.—4 W. 
28, 29.) 

As, if he is drawn in by art or covin to give 500 J. for goods 
of but half that value. 

It 


F RAUD, accident, and breach of truſt are proper for relief 
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If he gives a bill of exchange for value received, where no- 
thing was paid and no conſideration given. R. 2 Ver. 123. 

Or judgments for great ſums, when a ſmall ſum waz paid, 
3 Ch. R. 10. 

If he is drawn in to execute a releaſe, by ſuppreſſion of the 
truth, or by a ſuggeſtion of a falſhood. P. V. 240. 

So if a young gentleman is inveigled to give 500 J. for goods, 
which he ſells only for 200 J. Ca. Ch. 276. 

If an heir apparent gives ſecurity to pay 1200 l. after the death 
of his father, for goods of 400 /. value, and if he dies before his 
father, then to pay nothing. 2 Ca. Ch. 137. 

*Inadequacy of price in the purchaſe of an annuity, is not of 
itſelf ſuch a preſumption of fraud as to ſet aſide the tranſaction; 
but if accompanied with other circumſtances it may, as if it he 
fo great as to ſhew that the perſon did not underitand the har. 

ain he made, or was fo oppreſſed that he was glad to make 
it knowing its inadequacy, it will ſhew a command over hin 
which amounts to a fraud. 2 Brown 175.“ 

So, if he ſells the reverſion of land, after the death of his fa 
ther, for a ſmall ſum, and an annuity for the life of his father, 
tho' the ſale would be void, if he were to die before his father, 
2 Ca. Ch. 120. 1 Ver. 167. 2 Per. 27, 77. 

If upon a loan of 2000 J. he gives judgment to pay 50001, 
after the death of his father, or if he marries before. R, 
9 Ver. 15. P. V. 312. 

So, if he engages in ſecurities with others, upon payment of 
the whole money, which he reccived, he ſhall be aided, R. 
2 Per. 77. h | 

So, if A. in the remainder after the death of his uncle, without 
iſſue, takes up money by loan, upon an agreement to pay 1000 /, 
for every 100 J. if his uncle dies before him without ifſue, and a- 
terwards, upon a bill in equity to redeem or to forecloſe, ſubmits 
to be forecloſed, aud acknowledges by his anſwer, that the bar- 
gain was fairly made, he thall be relieved upon payment of prin- 
cipal and intereſt, without coſts. 2 Fer. 122. 

If A. offers a mortgage for 1000 J. if a ſcrivener can find him 
a gentleman, who will advance it; and the ſerivener contrives 
with B. who, as agent for another perſon, advances 300 J. only, 
and ſupplies wine to the value of 200 J. for 400 J. more, and 
diſcounts 300 J. debt with the ſcrivener, and takes ſecurity of 4. 
and the ſcrivener: A. ſhall be relieved, upon repayment of all 
that he received, viz. 300 J. and intereſt, R. 2 Ver. 347. 

So, if a ſon, in remainder in tail after the death of his father, 
ſells 150 J. per ann. for 1050 J. having iſſue born. R. 1 P. 
V. 312. ' | 

| * if A. procures a policy of inſurance to be ſubſcribed by | 
fraud; a verdict thereupon ſhall be avoided in equity, with coſts. 
2 Ver. 206, 

If 4. a deviſee by a will not executed according to the | 

. 29 Car. 2. procures a releaſe from the heir and a conveyance | 


i for a ſmall ſum. P. W. 229. 85 6 
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80, if A. ſells ſhares of a bubble of no value, he ſhall refund 
the money. 2 P. W. 154. 

And a purchaſer ſhall be aided in equity for the fraud, tho' he 
has an action at law for the money received to his uſe. 2 P. 


V. 156, 220. 
| (3 M. 2.) Or Conveyance, 


So, if by fraud, or circumvention a perſon is engaged in the 
execution of a deed, or conveyance. Vide ante, (2 C. 12.— 
2 T. 11.) Poſt, (4D. 3.—4 L. 1—4O. 1.) | 

If a ſon, upon his marriage, gives a bond to refund part of 
the portion, without the privity of his father, he ſhall be relieved 
againſt the bond, as fraudulent, 1 Sal. 156. 

If by an agreement of the father, before marriage, his eſtate 
was to be ſettled upon his daughter, and her huſband and their 
iſue, and A. undertakes that a conveyance ſhall be made accord- 
ingly, but procures a conveyance to be made to himſelf in fee, in 
conſideration of a debt due to him; it ſhall be cancelled, as 
fraudulent. R. Ch. R. 449. 

If the daughter and heir of B. who was c que truſt in fee 
of an eſtate in A. marries C. who procures the ſurviving truſtee 
to convey to him; and then the hutband and wife levy a fine, to 
the uſe of the huſband in fee; it ſhall be ſet aſide as fraudulent, 
though five years, and non-claim have paſſed ; and the huſband 
and wife ſhall be decreed to reconvey to the heir of B, R. Ch. 
R. 449. | 

If 1 a year after coming of age grants his guardian or truſ- 
tee an annuity, and at the fame time a general releaſe and two 
written diſcharges, on his delivering up ſome papers, it 
ſhall be ſet aſide on principles of general utility; and more 
eſpecially, if it appears the guardian would not deliver the eſtate 
till he had the grant. Hyiten v. Hylton, T. 1754. 2 Ve- 
20 547+] | 

[Yet a ward or cefluique truſt may, when of age and 
= 5 poſſeſlion, et ſui juris and at liberty, grant a reward, 
Bid. | 
[Vide Cray v. Manfield, ante 3 I. 2. Oldham v. Hand, 

ante 2 A. 4. Oldin v. Samborn, ante 2 T. 11. 
Prof v. Hines, pot, 4 D. 3. Walmſley v. Buth, pal, 
4 D. 12.) 

[If there is a conveyance for a fictitious conſideration, it ſhall 
not be afterwards ſet up as a gift. Bridgman v. Green, T. 1755. 
2 Vezey 627.] 

[And this, tho' the fictitious conſideration was inſerted by the 
grantor z and tho it has been found a gift by a jury, yet cquity 
will relieve. Bid. | 

[If A. heir in tail expectant (on the death of his father, aged 
leventy-two and infirm, and tenant in tail, with remainder to 
himſelf in ſez) of an eſtate worth 3000 J. and in neceſſitous cir- 
cumſtances, by articles, in conſideration of 1500 /, to be paid by 
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B. in a year, and a houſe worth 200 J. to be conveyed to him, 
covenants to convey ſaid eſtate in fee to B. ſubject to his father; 
life, ſoon deſires to be off, but B. refuſes; then by leaſe and re. 
leaſe prepared by B. (an attorney,) and executed at his houſe, 
only him, his ſon, and another preſent, and A. covenants, that 
he is ſeiſed in fee, and a clauſe of warranty againſt his father and 
his heirs, and a fine levied by A. declared to be to the uſe of B. 
in fee, and B. conveys the houſe to A. but without covenant or 
warranty, and the father ſoon dies, and A. writes letters acqui. 
eſcing in the tranſaction, then files bill charging fraud and pray. 
ing relief, and B. anſwers, denying fraud; B. intimidates 4, 
who ſtays proceedings, and executes a deed reciting the proceed. 
ings that the purchaſe was fair, and confirms and releaſes the 
eſtate to B.; afterwards they, with a common friend, ſettle ac. 
counts; two years after bill is diſmiſſed, and three years after 
that A. dies; yet the whole ſhall be ſet aſide, on A. s ſon paying 
principal, intereſt, and laſting repairs. Baugh v. Price, in Sc. Il. 
25 G. 2. 1 Will. 320.] 


(3 M. 3.) Tho! the Bargain or Settlement was to take Effect upon 
a Contingency. 


So tho? the fraudulent contract is to take effect upon a contin- 
gency; as if A. by practice draws in B. for 300 J. to grant him 
300 J. per ann. in fee; with a proviſo that it ſhould be void if 4. 
had iſſue male who ſhould attain the age of twenty-one, though 
there was an improbability that he ever ſhould have any iſſue. R, 
1 Fer. 238. 

So if A. upon a loan of 2000 J. gives a judgment for 
5000 J. aſter the death of his father; and if he died before his 
father, to pay nothing; for the money would have been 
loſt, without mentioning of it, if A. died before his father. R. 
2 Ver. 15. 

[An heir of twenty-ſeven, an officer in the guards, borrows 
500 J. to pay 1000 J. if he ſurvives his father and father- in- lu, 
otherwiſe the lender to loſe his money; if he ſurvives h ſhall be 
relieved, even tho' he has paid the money thro' fear. Curuyn v. 
Milner, T. 1731. 3 P. V. 292.] | 

[An heir borrows 1000 J. and 1000 J. to pay 2, 500 J. for each 
if he ſurvives his father, otherwiſe loſt, grants two judgments 
for 5000 J. each, defeaſanced for 2500 J.; relief granted as to the 
penalties only, per Nottingham C. H. 33 C. 2. and he paid 539004. 
On rehearing, plaintiff ordered to repay all above the 2000 J. lent, 
and __ Per Feffereys C. H. 2 J. 2. Berney v. Pitt, 3 P. 
. 293. | 

If a ſailor ſells his prize-money to a phyſician greatly under 
value, he aſſigns it, bill is brought to ſet ſale aſide, new agree- 
ment to diſmiſs bill with coſts, and confirming the fale for further 
conſideration, and the agent gives a note to pay it out of the ſe- 


cond dividend ; both agreements ſhall be ſet aſide. Taylaur v. 


Rechfert, P. 175 1. 2 Fezey 281. 
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[If a failor's prize- money is purchaſed at a great under: value, 
and then aſſigned to another, both ſhall be ſet aſide, but ſhall ſtand 
as a ſecurity for the money really advanced to the ſailor, How v. 
Edwards, T. 1754. 2 Vezey 516. Baldwin v. Rochford, M. 


22 G. 2. 1 Will. 229.] 
J. has 500 J. leſt him if he ſurvives teſtator's wife; he ſells it 


for 100 J. to be paid by 5 J. per ann. to him and his executors, &c, 
but if the wife dics in A.'s life, what is then unpaid ſhall be paid 
in a year; the wife dies, the executors controvert the payment to 
the purchaſer, 4. hears their anſwer read, blames them, and ex- 
ecutes a deed of confirmation; this bargain ſhall not be ſet aſide 
on a bill brought by A. Cale v. Gibbons, T. 1734. Per King C. 


affirmed per Talbot C. 3 P. W. 290.] 
[A man caught in bed with another man's wife, by the huſband 


with a ſword in his hand, who is about to kill him, gives a note 
for 100 J.; when payable, gives a bond for it, the court will not 
relieve againſt the bond, tho' it would againſt the note. Per Cu- 


fer GW} Anon. 3 2. V. 294+] 


(3 M. 4.) Or was tranſacted by an Agent. 


So if the fraudulent practice be managed by an agent, to which 
the party who gives the ſmall conſideration does not appear to 


have been privy. 1 Ver. 240. 


{3 M. 5.) So a voluntary Settlement will be fraudulent as to 
Creditors. 


[A ſettlement is not fraudulent for being voluntary, but it is 
an evidence of fraud, and there is ſcarcely a caſe where the per- 
ſon conveying was indebted at the time, that it has not been deem- 
ed fraudulent z where not indebted at the time, ſubſequent debts 
do not ſhake the ſettlement. Hayward v. Hammond, M. 1738. 
1 Athyns 13.] 

[So if a voluntary ſettlement is made of lands, it will be fraudu- 


lent as to creditors. R. 1 Ch. R. 132.] 
And as to articles for a purchaſe upon a valuable conſideration. 


1 Ch, R. 146. Vide Covin. 
So a bill of ſale from a man to A. who cohabits with him as 


his wife. 2 Fer. 490. 
50 a ſettlement with a power of revocation will be fraudulent 


as to creditors. Vide Eg. Abr. 148. 

Though made after marriage for the jointure of a wife, if it is 
not made purſuant to an agreement precedent, Did. Vid. 
2 Brown go, 148.* | 

(If money is left to a huſband who ſettles it in truſ- 
tees to the uſe of himſelf for life, his wife for life, and then 
his children, it is void as againſt his creditors, either be- 
fore or after his marriage. Taylor v. Janes, T. 1743. 2 At- 
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[If on marriage of A. and B. A. and his father promiſe to {{. 
tle an eſtate on her, in conſideration of the marriage and her far. 
tune, but ſhe refuſing to let the father have it, he ſays ſhe ſhall 


have none of his lands, and conveys them to A. and A. afterward; 


being indebted ſettles the lands on B. for jointure, and in ftric 
ſettlement and dies; this is voluntary and void againſt creditors, 
Beaumont v. Thorp, T. 1747. 1 Vezey 27.] 

But il a man having a ſon A. contracts on a ſecond marriage 
to ſettle 400 J. on wife for lite, then to the iſſue of that marriage, 
together with A. and A. only ſurvives, he thall have the 400“ 
not ſubject to his father's creditors. Lell v. Beane, H. 1748, 


8 Vexey 215.1 


90 if 4, makes a ſettlement for the jointure of his wife after 


marriage, with a power of revocation, and afterwards, upon 


treaty of a marriage for his nephew, propoſes to ſettle lands of 
700 I. per ann. value in A. and B. on ſuch marriage, if a portion 
of 2500 J. is given; if the lands in A. and B. are not of the valu- 
of 700 J. per ann. the deficiency {hall not be ſupplied out of land; 
in D. ſettled many years before for the jointure of his wife, tho 
ſuch ſettlement was voluntary, and with a power of revocation, 
KR. Ch. R. 148. | 

So if A. makes a voluntary ſettlement for payment of creditors 
and for raiſing portions for his children, reſerving 50 J. per am. io 
himſelf for life, it will not be fraudulent againſt creditors by bond 
given twelve years afterwards, tho' the truſtees did not enter d- 
rectly but ſuffered A. to live in his houſe, Cent. per Hutchins, but 
two commiſſioners dub, 2 Ver. 261. 

(If A. upon the purchaſe of a term, direAs it to be aſſigned to 
B. in truſt for himſelf for life, and afterwards for a woman, with 
whom he cohabits as his wife, it will not be fraudulent; for 
the term never was in him, and upon a purchaſe, a man diſpoies 
of the eſtate as he pleaſes, and it will not be fraudulent, R. 
2 Fer. 490. 

[If a fon taking a benefit from his father's will pro- 
miſes to make it good, it may be a valuable conſideration (vr 
a bond or ſettlement. Blunt v. Doughty, P. 1747. 3 4, 
kyns 481. ] 


(3 M. 6.) But Fraud ſhall not be preſumed. 


But fraud ſhall not be preſumed in law or equity, without ma- 
nifeſt proof. 3 Ca. Ch. 85, 114. 

Nor ſhall it be determined in equity, after it has been found 
by a verdict at law. 2 Ver. 238. 


(3 M. 7.) A Party to the Fraud ſhall not be relieved. 


A party to the fraud ſhall not have relief; as if A. intruſted to 
receive intereſt for B. receives the principal, and then fails, and 


compounds for 9 5. in the pound, but B. will not accept ſuch 
compo- 


CHANCE RT 


compoſition, without a private agreement for 175 /. A. ſhall not 
be relieved againſt this agreement. R. 2 Ver. 602. 

[If J. on an intended marriage between his ſon B. and C. 
propoſing to give a bond for 100 J. per annum for their lives, and 
the ſurvivors, is perſuaded by C. to make it 150 J. that thereby 
her uncle may be induced to make a larger proviſion for her, 
promiſing to demand only 100 /. tho' there is no contract on the 
«rt of the uncle, and tho' C. 's mother is living, yet if A. treats 
with him, he ſhall be conſidered as iz {co parentis, and A. thall 
not be relieved againſt his bond. Pizcairne v. Ogbarerne, T. 1751. 
2 Vezey 375+] 

So if A. compounds with his creditors, but makes a private 
zercement with ſome of them, to induce an acceptance of the 
compoſition by others; he ſhall not be relieved on the agreement 
to compound, againſt the creditors who ſigned the agreement. 
R. 2 Ver. 71. 

But if a mortgagee upon her marriage ſettles the eſtate on her- 
{elf for life, and afterwards on her iſſue, and the mortgagor, upon 
a decree for redemption, pays the money to the mortgagee, who 
takes no notice of the ſettlement in her anſwer; and afterwards 
the fon of the mortgagee recovers in ejectment : the mort- 
gagor ſhall be relieved, for there was no default in him. R, 


2 Fer. I 42. 


(3 N.) Fine and Recovery. 


(ZN. 1.) Avoided for Fraud, &c. 
HANCERY will aid againſt a fine or recovery ſufered 


by fraud: As if a woman levies a fine and declares the 
uſe to A. and his heirs, where it was intended to him only for 
life, 

Or where there is proof that it was intended to A. only in truſt, 
and ſhe deviſes it to B. Eq. Ar. 258. 

So if a deviſe is to truſtees, till debts are paid, and then to an 
infant and his heirs; B. enters, levies a fine, and five 
years paſs without claim, whereby the infant at full age 
is barred in ejectment; He ſhall be aided in equity; for he 
ſhall not ſuffer by the neglect of the truſtees in not entring. 
Did. 

But chancery does not vacate the fine or recovery for the fraud, 
but decrees a reconveyance z for if there be error in it, or if the 
ine is irregular, or razed, or obtained by practice, it may be va- 
cated by the court of C. B. R. Eq. Abr. 259. 

[Tenant for years, at will or at ſufferance, cannot by a fine 
develt an eſtate and turn it to a right. Brereton v. Gamul, H. 1741. 
2 Athyns 240.] 

[Conſeſſion of leaſe, entry and ouſter in an ejectment will not 
give a ſeiſin to defendant in ejectment, ſo as to enable him to levy 


a fine. Jbid.] 
K k 3 | [Though 
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CHANCER Y. 
Though more parcels of land are put into a fine than belong 


to the conuſor, yet a court of equity will reſtrain it to his land, 
Did. | 

[Suppoſing a fine to be good in law, yet if it is levied by a 
perſon who is in the nature of a truſtee, as an adminiſtrator and 
guardian, intitled to a ſum to pay debts, and diitribute to the 
infant, this court will not ſuffer it to bar the equitable intereſt of 
creditors and infant. E. Pomfret v. Ld. Windjer, T. 1752. 


2 Vezey 472.1 
(3 N. 2.) Aided, when defective. 


So equity will aid the defects in a fine, or recovery. Vid: F,, 
Ar. 258. ; 

[If huſband and wife mortgage, and covenant to levy a fine in 
Eaſter term next, but do not till Trinity three years after, and 
then ſell the equity of redemption, and covenant that the fine 
ſhall be to the uſes of this laſt deed, it is good. Fleetwwced v. Tem- 
Pleman, M. 1740. 2 Attyns 79.] 

But if tenant in tail covenants to levy a fine, and the caption 
is taken, and he dies before the fine is perfected, chance 
will not make the fine good. Semb, Eg. Abr. 258. Vide pal, 


(48. 2.) 


So if A. upon the marriage of his eldeſt ſon, levies a fine to the 
uſe of him in tail, and upon his death without iſſue, to the uſe of 
the younger ſon in tail, &c. The eldeſt has iſſue, who mortgages 
to B. and dies without iſſue; equity will not aid a defect in the 
date of the decd, which leads the uſes, upon a bill by the younger 
ſon; for the conſideration did not extend to him. K. Ez. 
Abr. 258. | 

If a fine is levied by a purchaſer having notice of a truſt, tho 
five years paſs without claim, the ce/uy que try? ſhall not be barred, 
Eg. Abr. 256, 7. 

If tenant for life makes a mortgage, and levies a fine to corro- 
borate it, and afterwards his ſon, who has the remainder in ſee, 
enters for the forfeiture, the mortgagee ſhall have it during the lie 
of the mortgagor. Fg. Ar. 257. | 

And during the life of his wife, if ſhe, having a truſt for her 
life, joins in the fine. R. 2 P. V. 147. 

But, if a purchaſer without notice levies a fine, and 
five years paſs, the truſt will be barred. Vide Eg. 
Abr. 256. 

But if A. in marriage ſettlement gives his wife a power to 
diſpoſe of 100 J. by will, to be paid to her a year after his death, 
and in default impowers B. to make a leaſe of lands to raiſe it; 
the wife makes an appointment, but never receives the 100/. 
while living; the heirs of A. mortgage the land to C. without no- 
tice; C. afterwards purchaſes the lands, the heirs of 4. 
levy fine, and convey the equity of redemption to C. 
who has then notice of the power; though five years elapſe, — 


3 
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the appointee ſhall have the 100 J. and intereſt from one year 


after the wife's death. Willis v. Sherral, H. 1738. 


Vide Fine, (I. 2.] 
(3 0.) Guardian. 


(3 O. 1.) How he ſhall account. 

HEN, and how a guardian ſhall be aſſigned to an infant, — Cuar- 

Vide Guardian, (A.—F. 2.) 77 

If a parent receives a legacy given to his ſon, and is ſued ( A. 1.) 
for it, he ſhall not be allowed for the maintenance and educa- 


tion of the infant, out of the principal ſum. R. 33 Car. 2. 


[A father cannot apply a legacy left to a child by a rela- 
tion in its maintenance, nor putting it out apprentice, or ſetting 
it out in the world. Darley v. Darley, M. 1746. 

If a guardian compounds a debt, charged upon the eſtate of the 
infant, he ſhall not be allowed more of the infant, than was paid. 
R. 2 Ca. Ch. 245. | 

[If any perſon, father or ſtranger, enters on an infant's eſtate, 
and continues in poſſeſſion, he ſhall account as a guardian, unleſs 
the infant waives it when of age. Mirgan v. Morgan, H. 1737. 
1 Atkyns 489.] 

But a father ſhall diſcount the money for putting out the infant 
apprentice, out of a legacy given to his fon. 2 Vent. 353. 

50 money paid for a debt charged upon the eſtate of an infant. 
Ca. Ch. 157. 

And money laid out for education, where the intereſt is too 
little for that purpoſe. 

Let if a man leaves 100 J. to his ſon, not to be paid till twen- 
ty-one, and 5 J. per annum for his maintenance till then; the mo- 
ther executrix ſhall have no allowance for putting him apprentice, 
htting him out for the Eaff-Indies, or maintenance, but the 100 /. 
and intereſt from the ſon's death ſhall be paid to his legatee. Smee 


v. Martin, M. 1723. Bunb. 136.] 


R. G. io % 


(3 O. 2.) How he ſhall manage the Eſtate of the Infant. 


If a guardian has money of an infant in his hands, he ſhall em- 
ploy it in payment of debts charged upon the eſtate of the infant, 
and ſhall not pay them with his own proper money. R. Ca. 


A. ſeiſed of ſome lands in fee, and of others in tail, deviſes 


the lands in fee (except 30 J. per annum) to his daughter, and 
dies, leaving ſon and daughter infants; his widow takes the pro- 


its of both eſtates as guardian, and on bill brought for account 
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ſwears ſhe paid bond-debts out of the profits of the intaileq 
eſtate, and then dies inſolvent; the anſwer cannot be read againſt 
the daughter, and there is no other evidence; the court will 
intend ſhe paid the bond-debts out of the fee-fimple eſtate, 25 
ſhe ought to have done. Chaplin v. Chaplin, T. 1735. 3 P. 
. 365. 

If eſtate of an infant is mortgaged, it may be diſcharged 
out of the aſſets of his father; and if the infant dies, hereby the 
eſtate deſcends to a remote heir; the guardian ſhall not have the 
money repaid. 2 Ver. 193. | 

If 100/. is given to an infant at his age of twenty-one, and if 
he dies before, to B. the guardian ſhall be allowed 201. out of the 
100, for putting him out apprentice, tho he died before twenty. 
one. 2 Ver. 137. | 

So the guardian of an infant ought to pay the intereſt 
due upon a mortgage of his eſtate, out of the profits. 2 P. 

. 279. 

But if a guardian purchaſes for an infant lands, with the pro- 
fits raiſed out of the real eſtate of the infant, and declares that it 
ſhall be for him and his heirs, if he diſcharges the guardian of 
the purchaſe-money ; the infant dies under age; the heir of the 
infant ſhall not have the land, the purchaſe not being made by the 
direction of chancery, but his executor ſhall have the money. R. 
1 Her. 403, 435. 

If a guardian is directed by will to make purchaſes for the be- 
nefit of infant, he may on a life in a leaſe's dropping take a new 
leaſe for new lives, tho' thereby the eſtate which before would 
have deſcended parte materna, now deſcends parte paterna. Pier- 
ſen v. Shore, T. 1739. 1 Athyns 480. ] 

So if a guardian veſts the perſonal eſtate of an infant in the 
purchaſe of lands for the infant; the guardian ſhall take the pur- 
chaſe, and ſhall be anſwerable to the infant for the money. Vid 
i Fer, 436. 

[ Guardian cannot turn-infant's ancient paſture into arable, tho' 
on account of the diſtemper among cattle it is waſte, Clarke v. 
Thorpe, II. 1750. 2 Vezcy 232.) s 

[If truſtce has an infant's money to lay out in funds, and lays it 
out in trade, the infant has his option to take the profits of trade, 
or the intereſt, Anon, 7. 1755. 2 Vezey 629.] 

80 if A. dies indebted by bond or other ſpecialty, his heir un- 
der age; if the guardian pays off the bonds, and takes 
aſſignments, he ſhall have a diſcovery of aſſets againſt 
the heir of the infant; for he was not bound to pay the debts 
upon ſpecialty out of the real eſtate of the infant. R. 
2 Fer. 606. : 

[The court may make a liberal allowance out of the infant's 
eſtate to a mother, a guardian, who is in diſtreſſed circumſtances. 
Rauch v. Garvang N. 1748. 1 Vezey 157. 


(30. 3.) 


an 2 
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(3 O. 3.) How directed by the Court. 


If a guardian in ſoeage is not of ſufficiency, chancery will oblige 
him to give ſecurity. Decreed per North, 2 Med. 177. Ag. 
Ca. 137. Eq. Cu. 173. 

It he is ſuſpected to be inſufficient, the court will oblige him 
to account annually, R. Ch. R. 59. 

And the court can determine a right to a guardianſhip, without 
bill, upon a petition. 2 P. I. 118, 124. 

{There may be an application to the court in caſe of a guardi- 
anſhip of children, tho' there is no cauſe depending. Melliſb v. 
De Cola, M. 1727. 2 Athyns 14.] 

[if there is no bill filed, no father, mother, nor teſtamentary 
guardian, no ſocage lands, the court will, on petition, refer to 
the maſter to ſee who is the moſt proper perſon for guardian. Ex 
parte Watkins. T. 1752. 2 Vezey 470. ] 

[The court may do ſeveral things ex is for infants ; may give 
extrajudicial directions, may hear a ſtranger as amicus curie, may 
on his complaint of the guardian, and of abuſe of infant's eſtate, 
and undertaking to pay colts, direct the maſter to examine re- 
ceiver's accounts, &c. E. Pcmfiet v. Ld. Windſer, T. 1752. 
2 Vezey 472+] 

So if a guardian by teſtament endeavours to marry the in- 
fant to his diſparagement, chancery will oblige him to give ſecu- 
rity to the contrary. 2 Ca. Ch. 238. g. Ca. 137.“ 2 P. 
V. 110. 

So if a guardian commits waſte upon the eſtate of the infant, 
an injunction ſhall be granted. R. Hard. 96. 

So if the guardian to a baſtard is not a proper one, 
the court may remove him to the natural father, Eg. 
Ca. 116,* 

If an infant is about to marry when there is no cauſe in court, 
without the approbation of his teſtamentary guardians, and they 
file a bill, and preſent a petition, the court will order the infant 
to continue in their care and cuſtody, and that they do not 
permit him to marry, and the father of the lady not to per- 
mit his daughter to marry the infant without the conſent of the 
court, Caſe of Ld. Raymond {ond Miſs Chetwynd) M. 8 G. 2. 
C. T. T. 58. 

So if any perſon marries an infant without the conſent of the 
guardian allowed by the court, it will be a contempt. Eg. Ca. 177. 
2P.W. III. 

OS if it is not a guardian allowed by the court. 2 P. 

562. 

Marrying an infant, ward of the court, is a contempt, though 
the parties concerned did not know it. Herbert's Caſe, T. 1731. 
3P.IW, 116.] 

[Contra, to make perſons liable to the cenſure of the court, 


ticy muſt have had a hand in the contrivance of the marriage, 
and 
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and been apprized that the infant was a ward of the court, Ii 
v. More, P. 1741. 2 Atkyns 157.] | 

[The court will order a man not to marry a ward of the cour; 
and that all letters importing promiſe of marriage be produced be. 
fore the maſter, and if he is an infant, will order his guardian 
(his father) tho? not before the court, not to permit him to ma 
the ward. Smith v. Smith, H. 1745. 3 Atkyns 304. Beard y, 
Travers, M. 1749. 1 Vezey 313.] 

If the court appoints a guardian, he uſually gives a recognizance 
that the infant ſhall not marry, without the leave of the court, 
with his privity. P. W. 698. 2 P.W. 112. 

And if the clauſe (with his privity) is omitted, the court will 


not ſuffer the recognizance to be ſued, if done without his prixj. 


ty. P. V. 698. 

[If a mother appointed guardian to two daughters by the court, 
miſbehaves, and endeavours to marry one of them to A. an im. 
proper perſon, the court will order her to place them with a pro. 
per perſon, that the daughter ſhall not marry without leave of the 
court, nor A. ſee or write to her. Roach v. Garvan, M. 1748. 
1 Vezey 157] 

So the accomplices to a marriage may be committed, 2 P, 
. 112. | 

But if an uncle takes an infant out of the cuſtod 
of his guardian, for his advantageous education, and ſends him 
out of the realm; the infant ſhall be ſent for home. 2 Ce. 
Ch. 238. 

If a guardian recovers upon a bond made to an infant, he ſhall 


be obliged to acknowledge ſatisfaction for ſo much as he received. 


Mb. 85 2. | 
Yet a guardian in ſocage ſhall not be compelled to 


give ſecurity, till there is ſome default in him. 3 Ch, 


R. 60. 
[Infant went to Oxford, though his guardian would have him 


go to Cambridge; the court ſent a meſſenger to carry him from 


Oxford to Cambridge, and on his returning again, another, tam to 
carry him to Cambridge, quam to keep him there. Tremain's Caſe, 
P. 5 G. in Canc. Str. 168.] 

[The court will not indulge an infant in the choice 
of what ſchool ſhall go to, but will compel him to 
go where his guardian pleaſes. Hall v. Hall, T. 1749. 3 4. 
kyns 521.] 

If teſtamentary guardians differ as to the education of their 
ward, the court will receive parol proof of the father's in- 
323 Anon, (Ld. St. John's Caſe) M. 1750. 2 /e 

86. 
"The inclination of an infant of the age of puberty as to 
the place of reſidence is of weight, where there is no imputation 


on the perſon choſen, Miſs Nichols Cafe, T. 1751. 2 V. 
zey 374+] 
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(3 O. 4.) When he ſhall be removed. 


If a guardian at common law mitbehaves himſelf, the court, 
pon cauſe ſhewn, may remove him. Vide Eg. Ar. 261. 1 P. 

70g. 
1 F a guardian appointed by the court is in poor circum- 
ſtances. Eq. Ca. 116, 140.“ | 

So a guardian appointed by chancery, or by the eccleſiaſtical 
court, is removeable ad libitum. Eg. Ca. 140.“ 

So if guardians appointed by will miſbehave themſelves, the 
court may interpoſe. P. V. 703. 

Or ii there is only a ſuſpicion of their miſbehaviour. P. W. Jog. 

Or if the guardians are directed to adviſe with B. who 
is attainted, they ought to act by the advice of the court. H. 


IV. 706. 
(3 O. 5.) When not. 


But where a guardian is appointed by will, the court 
will not remove him. 2 Ca. Ch. 238. Without cauſe. Semb. 
1 Ver. 442. | 

If ſeveral are appointed guardians, the court will nominate the 
ſurvivor z for the intereſt ſurvives. Eg. Ca. 175. 

If a father, by will appoints his wife, and A. guardians 
to his ſon, and, if his wife marries, that they ſhall appoint 
mother; the wife marries, but ſhe and A. do not agree to name 
mother; chancery will appoint a guardian, R. P. W. 703. in 
Ng. 

If a guardian is appointed by the court for a lunatick, the court 
will not remove him, becauſe there is another perſon nearer in 
blood; for he has not the right of cuſtody by proximity of blood. 
R. 2 Ca. Ch. 239. 

So if a guardian is appointed to the intent to pay himſelf a debt, 
due from the father, he ſhall not be removed without payment of 
the debt, or abuſe of the truſt, 1 Yer. 442. 

Yet a teſtamentary guardian, as well as a guardian by nature or 
nurture, or in ſocage, may be removed by chazcery, upon reaſon- 
able cauſe. R. Eg. Ca. 141.“ P. V. 703. : 

[The court will not determine a guardianſhip, or diſcharge an 
order made for a guardian, becauſe of a marriage. Roach v. 


Garvan, M. 1748. 1 Vezey 157.) 


(3 O. 6.) When Payment to a Guardian is allowed, 


If guardians appointed by will to an orphan, account in the 
court of orphans, for money due to the orphan, and pay the ba- 
lance to B. named guardian, at the requeſt of the friends of the 
orphan, by the court, who has given ſecurity pro tanto to the court; 
tie payment ſhall be good, though B. afterwards fails, — 
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phan, at his full age, having allowed B. for his guardian, R. 
2 Ch. R. 12. 

But if A. named guardian to an orphan, and executor to hi; 
mother, pays to B. choſen by the friends of the orphan and ay. 
proved by the court for his guardian, money over and above the 
{um for which B. gives ſecurity ; that payment does not diſcharge 
A. tho' the orphan, after his full age, approves of B. for his 
guardian. R. 2 Ch. R. 12. | 

So payment of a legacy to the father of an infant, tho' there 
was a parol direction by the teſtator, that it ſhould be paid to 
him, and tho' the fon accounts with the father, and does not 
make a demand of the legacy for ſiſteen years after his full age, 
ſhall not be allowed, when the ſon afterwards becomes a bankrupt, 


R. P. M. 285. _ 


(3 O. 7.) The Power of a Guardian. 


A guardian ſhall be by common law, or by ſtatute. 

By common law there was a guardian in chivalry; but this 
was taken away by the ff. 12 Car. 2. 24. But guardians in ſo- 
cage, by nature, or for cauſe of nurture, continue. ide ante, 
(3 O. 1.) 

” By the /. 4 & 5 Ph. & M. 8. If any take a damſel 
under fixteen, out of the cuſtody of the perſon to whom 
the father by will, or act in his life-time appoints it, he ſhall 
— two years impriſonment, or pay ſuch fine as the court ſhall 
aſſeſs. 

By the /. 12 Car. 2. 24. / 8, 9. A father may by deed in lis 
life-time, or by will, diſpoſe of the cuſtody and tuition of his 
child or children, till their age of twenty- one or any leſſer time, 
and ſuch diſpoſition of the cuſtody to be good and effectual againſt 
all perſons claiming the cuſtody or tuition of ſuch child or 
children as guardians in ſocage, or otherwiſe z and the perſons, 
to whom ſuch cuſtody ſhall be diſpoſed, may maintain an action of 


raviſhment of ward, or treſpaſs againſt any perſons wrongfulh 
taking them away, and recover damages for the benefit of ſuch 


child or children. And the perſons to whom ſuch cuſtody ſhall 
be diſpoſed may take into their cuſtody to the uſe of ſuch child 
or children the profits of all their lands, and the cuſlo- 
dy and management of their perſonal eſtate, till their age of 
twenty-one, or any leſſer time according to ſuch diſpoſition, 
and may bring ſuch actions as by law a guardian in ſocage 
might do, 

And if three are appointed, and cone dies, the ſurvivors 
are guardians, though it is not ſaid, To the ſurvivors. R. 2 V. 
W. 107, 121. | 

Guardian in ſocage, or by the . 12 Car, 2. has an authority 
and truſt coupled with an intereſt. 2 P. V. 122. Vide Guar- 
dian, (B. I, S.. 2.) 

And 


Ml > © 
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And therefore, he may make leaſes, grant copyholds, avow 
in his own name, maintain raviſhment of ward, &c. 2 P. 
F. 122. | , 

But a guardian by the „. 4 & 5 Ph. & M. has only a bare au- 
thority. 2 P. WW. 122. 

It is clear in point of Jaw, that a teſtamentary guardian- 


ſhip is not aſſignable. Mell v. Da Ci M. 1737. 2 At- 
5 14.3 


(3 P.) Heir. 
(3 P. 1.) When ſubject to the Debts of the Anceſtor. 


I a man by ſpecialty binds his heirs, the heir ſhall be liable Yide Heir, 
to the payment of the debt, if he has aſſets by deſcent from 
his anceſtor. Vide Afets, (A). Pleader, (2 E. 2, &c.) Ante, 
2G. 1, Cc.) 
When he ſhall be bound by the covenant of the anceſtor. Vide 
in Cwenant, (C. 2.) 

And though the penalty of a bond is 407. inſtead of 
400/. it ſhall be aided againſt the heir. R. 2 Ca. 
Cb. 225. | 

And "WM ſhall be the ſame decree againſt the heir as upon a 
judgment at law. RX. 2 Ca. Ch. 225. 

If a man has land charged with an annuity of 250 J. for four 

rs, and receives the rent, but does not pay the annuity ; the 
land ſhall be charged in the hands of his heir, tho' the four years 
are expired, R. 2 Ver. 180. 

If a man ſettles land in truſtees for payment of debts; it ſhall 
be good againſt the heir, tho* no creditor is .a party, nor any par- 
ticular debt expreſſed, nor covenant for payment. N. Ca. 
Ch. 249. Vide paſt, (4 W. 14.) 

Tho' the conveyance would be otherwiſe void. Ca. Ch. 249. 

So, if land is ſettled to be fold for payment of debts; tho' the 
heir ſhall have advantage of the perſonal eſtate, to be applied in 
the firſt place for payment of debts: yet a purchaſer of the land 
ſhall be ſafe, tho' the perſonal eſtate was not ſufficient for the 
payment of debts, and the heir ſhall take Its remedy againſt the 
truſtee, R. 2 Ca. Ch. 115. 

So a purchaſer ſhall hold againſt the heir, tho' the truſtee em- 
bezils the money. Bid. 

So, if A. grants a watercourſe in his land to B. and covenants 
for himſelf and his heirs to cleanſe it, and that all fines and re- 
coveries of the land ſhall be for confirmation of the grant, and 
a recovery is afterwards ſuffered ; the heir {hall be obliged to 
cleanſe the watercourſe, for the covenant runs with the land. 
Eg. Abr. 27. 
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(3 P. 2.) When not. 


But the heir ſhall not be anſwerable to another for the debt ot 
his anceſtor, who bound himſelf and his heirs by ſpecialty, if he 
has not aſſets by deſcent. | 

So, in a writ of error againſt the heir on an erroneous judg. 
ment obtained by the anceſtor in a real action, the heir ſhall not 
render damages, if he has not aſſets by deſcent, Bro. Aſt . 

So a bill for diſcovery of aſſets, againſt the heir, to ſatisfy the 
bond of his anceſtor, ſhall not be allowed, if it does not appexr 
that the heir was bound by the bond. 1 Ver. 180. 

So, if there is a verdict againſt the heir, upon a falſe plea in 
debt upon the bond of his anceſtor, and he dies before the (ay 

in bank, a bill for relief againſt his deviſee ſhall be diſmiſſed. 
1 Ver. 400. 


(3 P. 3-) What Advantages an Heir ſhall have, and what not, 


When land is charged with the payment of debts, the perſo- 
nall eſtate ſhall be firlt applied in aid of the land. ide ant, 


(3 A. 3, Sc.) poſh, (3 Y. 2.) 
And the ſurplus ſhall be decreed to the heir. ide ant, 


A. 5.) 
2 - by ſettlement portions are charged upon land, to be 
paid at full age, if the infants die before, the benefit accrues u 
the heir. Vide poſt, (3 I. 2, 8, 15.) 

[If a man deviſes his real eſtate, and alſo his perſonal eſtar, 
to truſtees, to ſell both for payment of debts, and then to apply 
the money ariſing from the perſonal and alſo from the real eſtate 
among his five children, thus, to the eldeſt fon 200 J. which he 
gives him at twenty-one, and the reſidue thereof among the four 
others, ſhare and ſhare alike : and if any of the four younger die, 
his ſhare to go to the ſurvivor; if the eldeſt die before twenty- 
one, the 200/. ſhall go to the heir of the teſtator. Cruſe v. Bari, 
M. 1727. 3 P. l. 20.] 

[Whether a portion charged on land is given with or without 
intereſt, by deed or by will, if the perſon dies before the age at 
which it becomes payable, it ſhall ſink into the eſtate, Beycit 
v. Cotton, M. 1738. 1 Athkyns 552.] 

[But the intereſt accrued thereon before his death, if not paid, 
ſhall be paid to the perſon who maintained him. id.] 

So, if a deviſe is of the real eſtate, ſubject to debts and lega- 
cies, and that the creditors and legatees not paid may enter till 
ſatisfied ; the perſonal eſtates goes in the firſt place in aid of the 
real. R. 2 Ver. 121. 

So, a deviſe of lands for ſixteen years for payment of debts 
and legacies; the ſurplus ſhall be to the heir. 2 Ver. 645. 

Or, if it is for 500 years to pay debts and legacies, and four 
years afterwards to attend the inheritance ; the ſurplus ſhall be 
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immediately 70 the heir after debts and legacies paid. 2 Per. 
. Eg. Ca. 187. 

a. a L of lands to be ſold to pay debts and legacies, the 
ſurplus to his executor, and to be perſonal eſtate ſhall go to the 
heir. 2 Ver. 645. | 

But if a man deviſes land to be ſold for payment of debts and 
legacies, and the ſurplus to his heir, and deviſes his goods with 
his houſe, and the reſidue of his perſonal eſtate to his ſiſter, 
whom he makes executrix ; the perſonal eſtate ſhall not go in aid 
of the real. 2 Fer, 718. Eq. R. 72, 129. 

If A. ſeiſed in fee of lands, poſſeſſed of perſonal eſtate, gi 

all his worldly goods to his wife, and then deviſes the lands to 
her for life, then to K. his ſon, and his heirs, and gives M. his 
daughter 150 J. to be paid her in twelve months after R. ſhall 
come to enjoy the premiſſes; and if R. dies before his mother, 
then H. another ſon coming to the poſſeſhon thereof, and ſur- 
wiring his mother ſhall pay M. 2001.; this charges the real eſtate 
only, and ſhall be paid by the heir claiming under the devi- 
{ce and heir at law of teſtator. Miles v. Leigh, M. 1738. 
1 Athyns 573+] 

So, if the grandfather mortgages and dies; then the father 
dies; the perſonal eſtate of the father ſhall not be applied for the 
payment of the mortgage. Sal. 450. 

If a man purchaſes an equity of redemption, the mortgage 
ſhall not be paid out of his perſonal eſtate, 1 Yer. 37. 

So, if a mortgagor deviſes lands in mortgage to B. and other 
land for payment of debts; B. ſhall lake the lands in mortgage 
cum onere, R. 2 Ver. 183. 

[If A. deviſes lands to B. in tail, remainder over, &c. then in 
mortgage for 1300 J. and deviſes other lands ſubject to his debts, 
in caſe his perſonal eſtate and other eſtates deviſed for that pur- 
poſe are not ſufficient, to C.; the 1300/7. muſt be paid out of 
perſonal eſtate, or if deficient out of the real eſtate deviſed to C. 
Bartholomew v. May, H. 1737. 1 Athyns 487.] 

(If a man ſeiſed in fee of an eſtate, having borrowed moner, 
gives bond for it, and afterwards a mortgage on it, and after- 
wards by will deviſes the eſtate in ſee ſo mortgaged, and alſo an 
eſtate for lives to A. his wife, and makes her le executrix, and 
ater making his will purchaſes at two different times the rever- 
hon in fee of the life-hold eſtate, and dies without altering his 
will: the life-hold eſtate, and the reverſion of it, ſo purchaſed, 
ſhall deſcend to the heir at law, but it ſhall be liable as real aſſets 
to exonerate the mortgaged eſtate in fee deviſed to A. the wife. 
Caen v. Hancock, M. 1742. T. 1743. T. 1744. 2 Au ut 
424, 427, 430.] 

[lf A. and B. his wife, ſeiſed in right of B. of lands in D. 
held by leaſe for three lives, and ſeiſed of the inheritance in fee, 
expectant on the death of B.'s grandmother and mothcr, of a 
manor and lands in L. mortgage the lands in D. for 1000/7. and 
then the manor, Sr. in L. for 800/. and then on borrowing 
2001, more, ſubject both to payment of the three ſums, and be- 
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fore payment 4. dies, and B. becomes ſolely ſeiſed, and borrgyy 
240 /. 6 d. which with 1501. 19s. 6d. intereſt, makes 1 
2400 J. and by indorſement on the ſecond mortgage makes bot 


| ſubject thereto; and then agrees with C. that for 2260 J. 10, 
the will convey to him and his heirs the eſtate in IL. ſubjcR to 


the two lives, the money to be applied in diſcharge of the mon. 

age, and that the leaſe ſhould be renewed, and a third life (C.; 
ſon) added, and then C. to lend her 1600/. to pay the reſidye 
of the mortgage, the fine, and her debts, and C. pays 1001, ang 
the grandmother dying, C. agrees to pay 1461. more, and Pays 
ſeveral other ſums in part, and the leaſe is renewed and the fy. 
paid, and C. takes notes and a bond for the ſums advanced til 
the agreement ſhall be compleated, and before that B. dies inte. 
tate, On a bill brought by her adminiſtrator for himſelf and the 
creditors of C. admitting the facts, the agreement ſhall be ca- 
ried into execution againſt the heir at law. Lacon v. Mertin, 
M. 1743. 3 Athyns 1.] | | 

So, if in a mortgage there is no covenant for payment, and 
the mortgagor's perſonal eſtate is deviſed to his wife; it ſhall ng 
be applied to the mortgage. 2 Ver. 701. Eg. Ca. 129. 

So, if A. having power to charge 500/. for payment of debts, 
makes a mortgage for that purpoſe, and, upon an alignment of 
the mortgage, his ſon covenants to pay; the perſonal eſtate of 
the ſon ſhall not be applied. 2 P. W. 596. 

If a debt is recovered againſt the heir upon the bond of his an. 
ceſtor, when the executor has aſſets; the executor ſhall be com- 
pelled in equity to reimburſe the heir. Ca. Ch. 74. Per Hal, 
Hard. 5 12. 1 Ch. R. 156. 


If a man enters into an article for the purchaſe of land and 


dies, the money ſhall be decreed to the heir for the purchaſe. 


1 Sal, 154. 2 P. W. (632.) Vide Aﬀets, ante, (2 G. 1.) 

So a mortgagee ſhall be paid out of the perſonal eſtate, if there 
are aſſets for debts and legacies. Sal. 449. R. Ch. R. 401. 

So, if there is a reſiduary legatee, the heir ſhall be aided out 
of the perſonal eſtate. R. 2 Yer. 43. R. Eq. R. 72. 

Tho' he be the deviſee, after the dcath of the reſiduary legz- 
tee, and alſo heir. Dub. 2 Per. 470. 

But if a man is indebted by mortgage, ſtat, c. which charge 
the real eſtate, and there are perſonal aflets for other debts; it 
the mortgagee, &c. recover their debts out of the perſonal eſtate, 
the other creditors ſhall be relieved againſt the heir in cquity, 
for ſo much as was chargeable on the real eſtate. - Vide fa, 

Y. 6.) 

80 ſhall a legatee, where, by extent, &c. upon the perſonal 
eſtate, no aſſets remain for legacies. R. 2 Ca. Ch. 5. 

Or, if the perſonal aſſets are exhauſted by payment of debts 
for which the land was charged. N. 2 Ca. Ch. 117. 

If the caſe is dubious, the heir ſhall be preferred. D. Ca. 
Ch. 7. 2 Per. 571. | 

If a deviſe is to a daughter in fee, proviſo that the ſon and 


heir ſhall have the land, if he pays 501. at ſuch a day; yp he 
is ors 


perſon 
Vo, 
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ks not pay it at the day, and the daughter ſells, the heir ſhall 
e relieved, upon payment afterwards, againſt the vendee. R. 

"a. Ch. I. 

2 a deviſe is to A. and his heirs, in truſt to pay a third of the 

roſits to his wife in lieu of dower, till his fon is twenty-one 3 
1nd out of two thirds to raife portions for younger children, and 
iter the full age of his fon, to him in tail, &c, If the fon dies 
before the age of twenty-one, the profits after the death of the 
wiſe and the portions raiſed, go to the heir at law, his executor, 
ar adminiſtrator. K. 2 Ver. 139. 

If 2 man deviſe to three and their heirs, to the uſe, or in truſt 
for A. for life, and his iſſue ſeverally in tail male, without limit- 
ng any uſe or truſt of the fee; it ſhall be decreed to his heir at 
lu, and not to the truſtees. R. 2 Ver. 644. 

If a man ſettles an eſtate by deed or will, all that is not other- 
wiſe diſpoſed of goes to his heir; as, if he ſettles an eſtate in 
truſt, that if his daughter marries A. and has iſſue, it ſhall be- to 
4, and his wife for their lives, and after their death without 
iſue, to B. in tail, and for default of ſuch iſſue to C. which B. 
ind C. are his heirs at law; if the daughter has no Ifſue, where- 
by the condition precedent is not performed, and A. cannot take 
fir his life, C. ſhall have one raoiety of the profits, and B. the 
other, during the life of A. R. Ca. Parl. 87. 

[If one deviſes a rent-charge to be ſold to pay legacies 
mounting to 800 J. and if it ſells for 1000/. then to pay a fur- 
ther legacy of 2007.3 if it ſells for more than 800 J. and leſs 
than 1000/7. the ſurplus ſhall belong to the heir as a reſulting 
truit. Stonehouſe v. Evelyn, P. 1734. 3 P. V. 262] 

lt there is an executory deviſe of lands with a proviſo in the 
vill, that the profits (beyond an allowance) ſhall be laid up for 
the firſt perſon that ſhall be intitled to the lands when he attains 
twenty-one, and the teſtator dies, leaving no perſon in eſe to 
take under the limitations; until ſuch perſon be born, the pro- 
fits are to be looked upon as a reſidue undiſpoſed of, and deſcend 
to the heir at law. Hopkins v. Hopkins, M. 8 G. 2. C. T. T. 44. 
To this determination Mr. Pope alludes in his account of Vulture 
Hiphins,] 

[And if ſuch perſon comes in ef, and dies, the heir at law is 
ſtil intitled to the profits above the maintenance during this in- 
fant's life, and to all profits afterwards, till a perſon comes in 
ee, intitled to an eſtate for life in poſſeſſion. Haptius v. Hopkins, 
I. 1749: 1 Vezey 266.] 

(lf A. ſettles lands in H. to himſelf for life, to truſtees to pre- 
ere, Oc. to his firſt and other ſons in tail, to B. for life, to 
waitces to preſerve, c. and to his firſt and other ſons in tail, to 
the right heirs of A. with power of revocation on ſettling other 
lands in G, of equal value, and free from incumbrances to the 
lame uſes; and afterwards by will deviſes theſe lands to C. for 
lle, and all his other lands to truſtees, for the uſe of his only 
daughter and child, with remainders over, and directs all his 
perional eſtate to be laid out in lands to be ſettled to the fame 
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uſes; and afterwards by leaſe and releaſe intended as an execy. 
tion of the revocation in the firlt ſettlement, conveys lands in J. 
to the fame uſes as thoſe in H. but theſe lands are not of equal 
value, and are ſubject with others to a term to raiſe 10,000}. 
this is not a good execution of the power of revocation ; the ſe- 
cond deed is a revocation of the will as to the lands in F. thereby 
ſettled, and if B. chuſes to adhere to the lands in H. he is ; 
truſtee for the lands in Y. for teſtator's heir at law, and C. is not 
intitled to any equity againſt him. Burgoigne v. Fox, P. 1738, 
1 Atkyns 575. ] 

[If a man deviſes all his frechold lands in the occupation «f 
L. and all the reſt of his eſtate, conſiſting of ready money, jew. 
els, leaſes judgments, mortgages, &c. or in any other thing 
whatſoever, or wherefoever, to his wife, yet the reſt of real 
eſtate does not paſs. Timewell v. Perkins, M. 1740. 2 4. 
kyns 102.] 

[If a man deviſes to his ſon H. all his freehold and copyhold 
in C. (which copyhold I have ſurrendered to the uſe of my will) 
and dies, having ſurrendred part of a houſe, and not the other 
part which he had purchaſed after the ſurrender, only what wx 
furrendered ſhall paſs, and the cuſtomary heir ſhall not be dif. 
inherited of the reſt, Caſcaigue v. Barker, M. 1743. 3 4t- 
&yns 8, ] | 
: If a man by articles before marriage covenants to ſettle lands, 
or a rent- charge thereout, of 40 J. per annum on truſtees, to the 
uſe of him for hfe, wife for life, in bar of dower, remainder to 
the heirs of their bodics, and he has then no real eſtate, but 
purchaſes afterwards one of 91. in A. and then another of 40“ 
in B. ſubject to an eſtate for life to another in an undivided mo- 
iety, the lands in A. and the moiety in poſſeſſion of thoſe in 3, 
mall be conſidered as purchaſed in performance of the core- 
nant, and go towards the widow's jointure, the moiety not in 
poſſeſſion ſhall go to the heir at law. Deacon v. Smith, P. 1746. 
3 Atkyns 323+] | 

[1f A. by articles previous to his marriage with B. covenants to 
lay out 2000/. in land, and to ſettle on A. for life, B. for lit, 
then to truſtees to ſell and divide the money among the children 
of the marriage, to ſons at 21, daughters 21, or marriage, pte. 
vided no ſale be made till one of the ſhares become payable z a! 
lands are purchaſed, part before, part after A.'s death. C. tht 
only child attains 21 in B.'s life, but never applies for a fat, 
nor are the lands conveyed to her, but the lets leaſes of then, 
reſerving rent to her and her heirs; B. dies, C. dies inteſi2t, 
the lands ſhall go to the heir at law, and not be conſidered © 
perſonal eſtate. Crabtree v. Bramble, H. 1747. 3 All. 630. 


[If a woman under age gives a perſonal legacy to her daug- 


ter, and deviſes her real eitate to a ſtranger, the daughter! 


not obliged to make an election, but {all take the legacy under 
the will, and the real eſtate as heir at law, the will as to ta 
being void. Alerle v. Greenbant, P. 1740. 3 Atkyns O95 
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[If a man gives legacies to his executors, and a copyhold to 
4. he paying his executors 1000/7. and gives the reſidue of his 
efate to a charity, this 1000/7. is a charge on real eſtate, there- 
fare void by ſtatute of mortmain, and the deviſee cannot take 
without performing the condition, therefore the 1000/7. ſhall go 
to the heir. Arnd v. Chapman, T. 1748. 1 V, ezey 108, ] 

If a man ſettles an eſtate in truſt for ſuch uſes as he ſhall ap- 
point, and appoints that the truſtees convey to his daughters, 
generally; the daughters have only an eſtate for life, and the 
keir ſhall have the reverſion. R. 2 Ca. Ch. 125. 

Tho the truſt was, for want of an appointment, to his ſon 
and daughters and their heirs ; for he has made an appointment. 
K. 2 Ca. Ch. 125. 

So, if a leaſe for three lives is in truſt for B. who dies; the 
truſt ſhall be decreed to his heir. R. Ca. Ch. 311. 

If a deviſe is of land for fifteen ycars, in truſt for payment 
of debts ; aſter the debts are paid, the reſidue of the profits du- 
ing the years, ſhall be decreed to the heir. K. cont. but Qu. 
i: there made, Ca. Ch. 98. 1 Ch. R. 263. 

[Moncy agreed to be laid out in land ſhall be taken as land, 
and go to the heir, whether the money was in the hands of truſ- 
tees, or remained in the hands of the covenantor« Lechmere v. 
Z. Carliſle, M. 1733. 3 P. V. 211. C. T. T. 80] 

But if the covenantor after the covenant purchaſes lands in 
ſec-ſimple, (tho' without the conſent of truſtees as the agreement 
required) they ſhall go as a ſatisfaction pro lauto. Ibid.) 

If money is ſettled to be laid out in land, and afterwards all 
the parties intereſted agree, that if A. dies before it is ſo inveſt- 
ech then it ſhall go to them, and their executors and adminiſtra- 
tors, according to their reſpective intereſts, and one of the par- 
ties dies before A. it ſhall go to the heir, and not the executor, 
Oldham v. Hughes, M. 1742. 2 Atkyns 452+] 

[But where there is a truſt of money, clearly intended to be 
conſidered as money, tho' afterwards there is a power given to 
the truſtees to lay it out in land, yet, if it is not done, it ſhall 
not be conſidered as land, nor go to the heir Stamper v. Millar, 
H. 1744. 3 Athyns 212] 

So if a man by will directs his real eſtate to be fold, and the 
produce together with his perſonal to pay debts and legacies, 
and one of the legacies is void by law, or lapſes, it goes to the 
reiduary legatce, not to the heir at law. Durour v. Metteux, 
. 1745. I Vezey 320. ] 

(If a man by will gives all his worldly eſtate, all his real and 
perſonal eſtate to truſtees, to pay ſeveral annuities and other 
ſums out of perſonal, and if that is deficient, out of rents and 
profits of real; and as to the ref due of real and perſonal, to ſuch 
children as his daughter ſhouid kave, equally; if the dies with- 
out iſſue, to others, and directs, that, on the death of annui- 
tunts, their annuities {hall go back to the reſidue, and go to thoſe 
in remainder over, but dis provided his daughter dies witliout 
ue, otherwile to be divided among them EQUALLY 3 we ſurf es 
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rents and profits of the real eſtate accumulate, and do not go 
to the heir at law; but whether to the daughter's children, or to 
thoſe in remainder over 2, ? Gibſen v. Ld. Meontford, T. 1756, 
i Vezey 485.] 

If by articles the portion of the wife, and ſo much money of 
the huſband, are to be veſted in a purchaſe, for the uſe of the 
huſband and wife and the heirs of their bodies, without ſayin 
how the uſe ſhall be afterwards, and both die without iflue he. 
fore a purchaſe ; all the money ſhall go to the heir of the huf. 
band, and not to the executor of the wife, tho” ſhe ſurvived, 
KR. 2 Ver. 20. | 

If an heir purchaſes a prior mortgage or incumbrance to de. 
fend him from meſne incumbrances; on a bill by the meſne 
mortgageos, this prior mortgage does not aid the heir; for he 
{hall not be allowed more than the money bond fide paid for the 
purchaſe of it. R. 2 Vent. 353. 1 Ver. 335, 6. 464. 

If a man creates a term in truſtees for portions for his daugh. 
ters to be paid at marriage or age of twenty-one years, and after. 
wards in truſt for his heir, and by his will deviſes the like por- 
tions for his daughters, but ſays, that his daughters ſhall not 
have double portions, and one daughter dies under age and un- 
married; her portion ſinks for the benefit of the heir. R. 1 Vi. 
205, 324. K. 2 Ver. 93. Vide poſt, (3 J. 8.) 

So, if the term is for raiſing 6000/7. for the iſſue with which 
his wife is privement enſeint, if it be a daughter; a daughter ig 
born, but dies; the portion does not go to her adminiſtrator, 
but ſinks for the benefit of the heir. R. 2 Ver. 208. 

If A. covenants to pay 1000/7. to B. for building a new houſe 
upon his eſtate, and dies before the houſe is built; the heir, if 
there are perſonal aſſets, ſhall compel the executor, or admiri- 
ftrator, to build the houſe. R. 2 Fer. 322. 

[If a perſon incapable to manage his affairs, and who is after- 
wards found lunatic, at that time lays out part of his perſona] 
in the purchaſe of real eſtate with the approbation of his only 
ſon, the purchaſe ſhall ſtand. Sergeſon v. Sealey, M. 1742. 
2 Athyns 412. 

But if a portion is limited to be raiſed out of land for a daugh- 
ter, without limiting any time of payment; if the daughter, at 
her age of ſeventeen, diſpoſes of the ſum to be raiſed by her will, 
the portion ſhall be paid to the executor of the daughter. K. 
2 Per. 74, 352. 

So, if the portion is appointed to be paid at the age of eigh- 
teen, or marriage; the daughter, after eighteen, may diſpoſe of 
it by her will, tho' the dies before marriage. R. and Affirmed in 
Parliament. 2 Ver. 352, 354. | 

If a man deviſes lands to A. to pay 6co/, to be within fs 
months after his death, and :n default thereof to B. and his 
heirs: B. dies within three months; the lands ſhall go by the 
limitation to the heir, and not as a mortgage to the executor. 
R. 1 Ver. 402. Vg. Ar. 195, . 
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If 4. incumbent and patron of B. as to his worldly goods, 
after debts paid, diſpoſes thus; he deviſes the advowſon, glebe, 
rofits and appurtenances, to C. his mother-in-law, willing her 
to ſell it as ſoon as ſhe conveniently and lawfully may to Eaton 
Cellege, or if they dont agree, to Trinity, or if they don't agree, 
to any college, the beſt purchaſer; and gives C. her heirs, Sc. 
his freehold lands in O. and after ſome ſmall legacies, gives her 
the reſidue, and makes her executrix ; there is no reſulting truſt 
to the heirs at law of A. but a deviſe of the beneficial intereſt to 
C. with injunction to ſell to particular ſocieties. Hill v. Biſhop 
Lindon, H. 1738, and T. 1739. 1 Atkyns 618. ] 

[If A. patron and incumbent of S. by will deviſes the advow- 
ſon to B. on truſt, to preſent V. his ſon, and then to ſell it, 
and after payment of debts, to diſtribute the reſidue in thirds to 
his daughters, and if either die before twenty-one, or marriage, 
her third to the ſon if he confirms the will by deed, if not to the 
ſurviving daughters; V. is preſented and dies before the ſale, 
leaving an infant daughter; there is no reſulting truſt for the 
heir at law, and the ownerſhip in equity is veſted in the c 
que truſt of the ſurplus, who ſhall preſent. Hawkins v. Chappel, 
H. 1739. 1 Athyns 621,] 

[If a man ſeiſed in fee of A. directs that it ſhali be exchanged 
for B; and for that purpoſe deviſes it to truſtees to make the ex- 
change, and to permit his wife to enjoy A. till the exchange, 
and then to ſettle B. on his wife for life, with remainders to the 
{ame perſons to whom he had limited other manors by his will, 
whereby he has deviſed all his real eſtates to truſtees, and the 
exchange cannot be made; the heir at law of the teſtator, and of 
the ſurviving truſtce for A. ſhall not have A. but the perſon in- 
titled under the will to the other manors ſhall have it. ZE. G- 
de v. Coventry, 7. 1742. 2 Attyns 266. ] 

{Che court will not declare a will well proved, where the heir 
at law is not before the court, tho' he cannot be found; but it 
will decree a ſale. French v. Baron, H. 1740. 2 Attyns 120. 

(If an heir at law defendant admits the will ti.at diſinherits 
him, he is not intitled to inſpect the decds of the eſtate. Potter 
v. Potter, T. 1749. 3 Atkyns 719.-]- 

(If a man by will deviſes his land to his younger fon, and 
gives a contingent legacy to A. who becomes his heir at law, 
with expreſs condition not to difpute the will, which is not duly 
executed to convey lands, A. when of age ſhall make election 
of the legacy or the lands, Boughton v. Boughton, T. 1750. 
2 Vezey 12.) 

[If a man deviſes that till A. attains twenty-one, or marries, 
her mother B. ſhall receive the rents, and pay A. 300/. a year, 
and retain 900 J. per annum to herſelf, and to account with A. 
if the attains twenty-one, or marries; if A. dies before either, 
then to C. his niece and heir at law; the court will not appoint 
a receiver on the prayer of C. but (Semb.) will grant injunction 
to ſtay waſte, Knight v. Dupleſi, T. 1751. 2 Vea 360. 
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(3 Q.) Jdeot. 


HE power of juſtices of peace does not extend to lung. 

[ ticks, whoſe relations are in a condition to apply to chan. 
cery. Anon. T. 1740. 2 Atkyns 52.] 

If a commiſſion is. granted to A. chancery at diſcretion may af. 


- terwards commit the cuſtody to another. Semb. 1 Ver. 262, 


But will not change it, upon a petition by the next of kin, he. 
cauſe that the inheritance may deſcend to the committee, or that 
the maintenance is too large. 2 P. V. 263. 

[Notice of paſling accounts of Junatick's eſtate ſhould always he 
given to ſuch relations as would be intitled to a ſhare if he dicd in. 
teſtate; hut they are not allowed coſts of attendance unleſs for 


| ſpecial cauſe, Ex parte Wright, T. 1750. 2 Vexcy 25.] 


[If a lunatick has eitates both in England and Scotland, 2 pro. 
portion from each ſhould be allowed for his maintenance, I. 
Annandale v. Marchioneſs of Annandale, T. 1751. 2 V. ezey 181.] 

[The court will (on circumſtances) order the bond given 
by committee to. be delivered up, and leſs ſecurity taken, Fx 
parte Northeigh, T. 1755. 2 Vezey 673.] 

[So, will order it to be delivered up, on a greater ſecurity be- 
ing given; but ſuch applications are not encouraged, as the lu- 
natick might be without remedy for the time paſt, Ex parte . 
reira, T. 1755. 2 Vezey 674.) 

A committce cannot make an incumbrance upon the eſtate of 
an idcot, without an order of court, by mortgage or otherwiſe; 
for he has but an eſtate at will, 1 Ver. 262. 

Committee of a lunatick's real eſtate may cut down timber on 
it for repairs; and if they have bought timber, they ſhall make 
good the money to the perſonal eſtate. Ex parte Ludlow, T. 1742, 
2 Altyns 407. 

So, if A. before his lunacy makes a mortgage, the committe: 
cannot join in an aſſignment ſor a greater ſum, R. 1 Per. 262, 

So he cannot make leaſes. 1 Ver. 262. 

Nor demand an allowance for improvement of the eſtate 
by building upon it. 1 Fer. 263. 

If A. is found a lunatick from ſuch a day, without intervals, 
all alienations by him, after that day ſhall be avoided. 2 Ver. 678, 
Vide 2 Ver. 414. 

So, a purchaſe from him at an under-value, tho? confirmed by 
fine and recovery, upon repayment of ſo much as was duly ad- 
vanced with intereſt, 2 Fer. 678. 

['To keep a commiſſion of lunacy unexecuted for any long time 
is a contempt. Anon. T. 1740. 2 Athyns 52. 

Il there is a miſbehaviour in executing an inquiſition of Junacr, 
the court may quaſh it, and direct a new commiſſion; but a 0 
lius inquirendum is only grantabic on the part of the crown, who 
cannot traverſe as a ſubject can. Ex parte Roberts, M. 1743 


3 Atkyns 5+] 
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If the lunatick appears better on an inſpeCtion after the in- 
quilition taken, the court will grant a traverſe, and ſuſpend the 

cant of the cuſtody till further order. 1b1id.] 

Whether the party can have a traverſe without applying to this 
court? 2, Vide Cutt's Caſe, Ley 86. but without leave of this 
court the cuſtody cannot be ſuſpended, id.] 

[If che inquiſition be to inquire whether A. is a lunatick, 
or enjoys lucid intervals, ſo that he is not ſufficient for the go- 
ernment of himſelf and his affairs, and the return is, that A. is, 
from the weakneſs of his mind, incapable of governing himſelf, 
and his lands and tenement, it is an illegal and void return, and 
the inquiſition ſhall be quaſhed. Ex parte Barnefley, T. 1744. 
3 Atkyns 168, ] 

[The above return is Food in ſubſtance, tho' informal; and if 
alecond inquiſition is returned that he is of unſound mind, fo that 
be is not tuthcient to the government, Ec. it is good, and after 
thoſe two the court will not grant a traverſe. Ex parte Berneſicy, 
7. 1744. 3 Athyns 184.] 

Not only the lunatick, but the heir of the lunatick is bound 
upon the traverſe of the inquifition, A parte Roberts, H. 1745. 
2 Athyns 308.] | 

e chancellor will on application make a proviſional order, as 
to the effects of a ſuppoſed lunatick, till the lunacy is fully de- 
termined, Ex parte Heli, P. 1748. 3 Athyns 635.) 

[The court will direct one found nn compos before a foreign 
juriſdiction (as the ſenate of Hamburgh) heir to a mortgagee, to 
convey, under 4 C. 2. c. 10. Ex farte Otto Lewis, T. 1749. 
1 Vezey 292.] 

[If the ſuppoſed lunatick is abroad, the commiſon may be di- 
rected to the county in England where his manſion-houſe and 
eſtate hes. Ex parte Southcet, T. 1751. 2 Vezey 401.] 

[The common form is not of necellity to he obſerved, 15d. ] 

[The commiſſioners and jury have a right to inſpect the per— 
lon, but they are not obliged ſo to do. Bid.) 

[Not being able to anſwer the moſt common queſtion touching 
figures, is not ground for a commillion, if the party gives ra- 
tional anſwers to other queſtions. Ld. Donegat”s Caſe, V. 175 2» 
: Fezey 407. 

[A man's appearing not lunatick at one time dovs not prevent 
application afterwards ; but if there has been a perſonal examina- 
on on the firſt, the chancellor will not procecd without new in- 
ſpection. Bid. 

[If a man is found an ideot for ſo many years paſt, it is good 
for finding him an idect implics from his birth, the reſt is ſur- 
pluſage, Ibid.) 

[Tho' a man is very weak, and a petition for commiſſion is 
preſented in the name of infants, whoſe remainder may be thereby 
defeated, the court will not grant commiſſion, and the court wil! 
grant relief againſt deeds or will obtained from a man againſt 
whom it will grant a commiſſion. Did. 
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A petition to ſuperſede a commiſſion, muſt be in the name ot 
the perſon who had recovered found mind. Ex parte Stanley, T, 


1750. 2 Vezey 25.] 


— (3 R.) Inkant. 
(3 R. 1.) How he ſhall ſue. 


es. A N infant ſhall have the ſame relief in chancery as another 
perſon, | 

And may ſue by prochien amy, or guardian. Vide Practical 
Regiſter in Chancery 194. 

Or in perſon. Vide Practical Regiſter in Chancery 194, 

So a bill may be exhibited by any one, as prochien amy to an in- 
fant en ventre ſa mere, and he ſhall thereupon have an injunction 
to ſtay waſte, Eg. Abr. 71. 2 Ver. 711. 

50 a bill for an infant by a prochien amy, without the conſent of 
the infant, ſhall be allowed ; for it is at his peril. Mich, 1713, 
Eg. Abr. 72. | 

{ Prochien amy need not be a relation, but then he muſt be a 
perſon of ſubſtance, becauſe liable to colts, Anon, H. 1737. 
1 Atkyns 570,] | 

So a ſtranger may demand an account for an infant, againſt hi; 
guardian, during his minority, tho' the infant himſelf cannot 
have an account againſt him, till his full age. 2 P. I. 119, 

[If a man leave a perſonal eſtate between his wife, whom he 
makes executrix, and two infant children, and a relation, as 
prochien amy, files a bill againſt the wife for an account; on 
aihdavit of other relations, that the ſuit is not for infants beneiit, 
the court will refer it to a maſter, and on his repor: to that 
effect, ſtay proceedings. Da Cola v. Da Cofla, .?. 1732. 
3 P. CV. 140.] | 

If there be a miſtake by the offer of an infant in his bill; 
the court will take care of him, and direct an amendment of the 
bill. 2 P. V. 386, 7. 

[On extraordinary circumſtances, the court will give an infant 
plaintiff a day to ſhew cauſe. Bennet v. Lee, H. 1742. 2 A. 
kyns 529-] 

But when an infant ſues, he ſhall have no other privilege, than 
a man of full age; for he ſhall pay coſts; and if he claims by 
a will, there is no need of proof as to himſelf. 2 P. V. 519. 

[On a bill filed by prochien amy, an infant pays no colts, 
Turner v. Turner, T. 12 G. Str. 708.] 


N. B. The contrary was ordered at firſt, whereupon plaintiff ob- 
tained a re-hearing as to the point of coſts, when it was or- 
dered as here reported. This is probably the reaſon why this 
gale is wrong reported in 2 P. . Select Cafes in C. &c.] 
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(3 R. 2.) How he ſhall be ſued, 


If an infant is ſued, the court will appoint a guardian to defend 
him. Vide Practical Regiſter in Chancery 194, 5. 

Or he may anſwer in perſon. Vide Practical Rrgifter in Chan- 

194+ 
Id infant when he comes of age is intitled to put in a 
new anſwer, and make a better defence if he can. Bennet v. 
Lee, H. 1742. 2 Athyns 529. ] 

[An infant may alſo apply to put in a better anſwer during his 
infancy, where he might not be able to come at the ſame evidence 
when he ſhall be of age; as if the neceſſary witneſſes are old. 
Id. 

2. may be compelled to the performance of a decree. Vide 
Practical Regiſter in Chancery 195. 

And ſhall be committed, if he diſobey it. Bid. 

If he ſues by prechien amy, and after his full age he does not 
proceed, whereby his bill is diſmiſſed; he ſhall pay coſts, and 
take his remedy againſt his prochien amy. 2 P. V. 297. *Vide 
ſupra, (3 R. 14)* 


(3 R. z.) What Things he ſhall be decreed to do, during his 
Infancy. 


If land is conveyed by truſtees to an infant, he ſhall be com- 
pelled to perform the truſt, during his minority, Semb, 
1 Ver. 343. 

80, if land is given to him for payment of an annuity to 
_—_ he ſhall be compelled to pay it, and the arrecrages. 

a, 171. . 

So, if there be a bond for the money of A. in the name o 
2 infant; upon payment to A. the infant ſhall be ſtayed from 
uing. 

So, by the /. 7 Ann. 19. an infant truſtee may, on petition 
_ reference to a maſter, be ordered by the court to align his 

*Tho' the truſt eſtate be abroad; for the order is merely per- 
ſonal on the truſtee, and the words of the act are general, 
2 Brown 325,* 

By. /. 4G. 3. c. 16. the powers of 7 Ann. c. 19. are granted 
to the courts in the counties palatine and ales, with reſpect to 
lands in them ſeverally.] 

The ff, 7 Ann. c. 19. extends only to plain and expreſs truſts, 
not to ſuch as are implied or conſtructive only. Goodwin v. 
Lifer, M. 1735. 3 P. . 387.] 

Therefore if A. covenants to convey, dies, and the pre- 
miiſes deſcend to B. C. and D. an infant; B. and C. ſhall con- 
vey immediately, and a day be given to D. to thew cauſe within 


ux months after he is of age, id.) 


521 


Vide Plead- 
er, (2 C- 2.) 


(z R. 3.) 
To perform 
a truſt, 
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(3 R. 4.) 
To do his 
duty. 


CHANCERY. 


[Or if lands in fee are deviſed to infant, charged with gy, 
and legacies, the infant ſhall not be decreed to join in ſale of * 
much and ſuch part as ſhall be ſufhcient and fit to be fold to pay 
but the maſter ſhall report, and the infant convey when of age, 
unleſs he ſhew cauſe in fix months. Anon. T. 1735, 3 p. 
W. zgg.] 

An infant truſtee ſhall not be decreed to convey, if there i; 
doubt whether he has an intereſt of his own in the eſtate, unles; 
on proper ſuit, Hawkins v. Obeen, T. 1754. 2 Vezey 550.1] 

And to levy a fine, if it be neceſſary for an effectual aſſign. 
ment; as, if the be a feme covert, (Vide Comyns's Reports Org.) 

[The court will order an infant who is a feme-covert, and heir 
of a mortgagee in fee, to convey by fine, the huſband conſenting 
by council, for athdavit of ſervice on him is not ſufficient, Er 
parte Maire, P. 1747. 3 Athyns 479. 

[The court will order an infant truſtee to convey by common 
recovery; for the act is general, that he ſhall convey as the cout 
ſhall direct. Ex parte Fobnſten, T. 1747. 3 Athyns 5 59.] 

On application for an infant truſtee to join in ſuffering a common 
recovery, the court will order all parties to concur in all necefary 
acts for the infant's ſuſfering it, as it is doubtful whether he can 
do it without a privy ſeal. Ex parte Bowes, T. 1744. 3 4. 
Anf 164. ] 

But this ought to be done, where the truſt is manifeſt ; for if 
the truſt is not in writing, there thall be a decree upon a 
bill. 2 P. W. 549. X 

So a decree for the ſale of an eſtate for payment of debts, 
binds infants. I Yer. 298. 

So an infant ſhall be forecloſed, if he does not redeem a mon- 
gage during his infancy, 2 Vent. 351. 

But if the title is dubious, he thall not be forecloſed, till his 
full age; for no money can be expected on the aſſignment, H. 

And it he be forecloſed, he ſhall have a day allowed him, after 
his full age. 1 Ver. 295. 

So, if he be decreed to join in a fale, he ſhall have a day 
to ſhew cauſe to the contrary, after his full age. 2 Per. 429. 

So, if it be decreed that any one ſhall hold and cujoy land 
againſt him. 2 Ver. 479. 

A decree for the confirming or avoiding of a will, where an 
infant is heir or deviſee, ſhall be final and binds the infant. R. 
Eg. Ca. 128.* 

*An infant is bound by an order made by the court by conſent, 
tho there was no reference to the maſter to enquire whether 
it would be for his benefit. 1 Brown 484.“ 

[The - inheritance of an infant is never bound by any difcrc- 
tionary act of the court, tho' as to perſonal things it has beer 
done, Tayler v. Philips, T. 1750. 2 Vezey 23.] 


So an infant ſhall be compelled to give a diſcharge for money 
paid to him, 


do 


— 


CHANCERY. 


$ an infant executor ſhall be compelled to the payment of 
debts. ; 

If A. gives a lottery ticket upon condition, that the donee ſhall 
divide all above 20 5. with B. the donce ſhall be decreed to di- 
ride, tho he is an infant. X. 2 Ver. 560, 


$23 


80 an infant ſhall be compelled to the performance of his (3 R. 5.) 
agreement, if he had an advantage by the means of ſuch —— 


cement; as, if the eldeſt fon promiſe to his father to give vantage. 


100 J. to the younger ſon, if the father will deſiſt from mak- 
ing a ſettlement, which he intended on the younger ſon, by 
which means, the father does deſiſt from the ſettlement ; tho? 
the eldeſt fon was an infant, he ſhall be compelled to pay 
the 100 /. 

So equity uſually regards that intereſt, which is moſt beneficial 
for the infant. 1 Ver. 252. 

*The marriage ſettlement of a female infant is binding on 
her, and no act done by her and her huſbaad can avoid it. 
1 Brown 106.* 

But it muſt be fair and reaſonable, not tending to deprive her 
of every thing; therefore, a covenant that whatever ſhould come 
to the wife, or to the huſband in her right from the mother or 
aherwiſe, ſhould be bound by the ſettlement, was confined to 
what came from the mother, and not extended to property com- 
ing from other quarters. Id. 152.* 

If an eſtate is conveyed in truſt, to be foil to pay incum- 
brances then affecting it, &c. the reſidue in truit for grantor and 
his heir, and bill be brought by a ſubſequent bond-creditor to 
hare the eſtate ſold, prior incumbrances paid, and then his debt; 
and the heir by anſwer inſitts, that being an infant the parol 
ought to demur, tho' it is to the infant's prejudice, and his 
counſel would waive it, yet as it has been mentioned the court 
cannot avoid ordering it. Scarth v. Citten, T. 9 G. 2. C. T. 
7. 198.] 

[But if 4. before marriage covenants with truſtces to pay 
them a ſum to be laid out in lands for B. his wife's jointure, and 
he afterwards ſettles certain lands for her jointure, and by will 
confirms it, and directs them after her death to be fold, and the 
money divided between C. an infant his heir at law and five 
others, and B. brings bill refuſing the lands fo ſettled, and inſiſt- 
ing on the performance ot ti covenant efore marriage, and that 
theſe lands {all be ſold tor that purpoſe, and it is for the infant's 
benefit that the lands ſhould be now fo'd; the court will decree 
it, as there is a truſt to be performed, but does not mean 
to break in on the rule of the p domurring. Uredale v. Ur- 
dale, T. 1744. 3 Athyns 117] 

If an infant by his anſwer offers other lands for ſecurity of 
portions to his younger brothers, to prevent a ſale of the lands 
charged, and docs no: immediately upon his coming of age re- 
Sract his offer, he ſhall be bound thereby. 2 Per. 224, 5. 

: So 
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So building - leaſes, for the advantage of an infant, are decrees. 
2 Ver. 225. 

So an exchange made during the minority of an infant, if le 
continues in poſſeſſion after his full age. Bid. 

But, generally, an infant ſhall not be compelled to make good 
his agreement. 

If one on coming of age gives a note for liquors, &c. which 
he ad before of age, and whilſt at ſchool, no account bein 
produced ; the court will order the note to be delivered up, 
but wil not injoin the donee from ſuing at law as for neceſlarie,, 
Brote v. Gally, P. 1740. 2 Atkyns 34.] 

So he ſhall not be compelled to pay a debt out of real aflets, du- 


ring his minority. Dub. 1 Ver. 428. 


But a decree againſt him during his infancy, ſhall not be avoid. 
ed, if it was not obtained by colluſion, tho* not equal, P. 
M. 734. 


(3 R. 6.) Maintenance of Inſants. 


If an eſtate is deviſed, or ſettled, for the beneſit of children, 
who are infants the court may allow how much thall be applic 
for their maintenance. Vide 2 Ver. 236. 

If the parent be of ability to maintain his children, he ſhall rot 
have an allowance, for that purpoſe out of the intereſt of a for- 
tune coming aliunde, tho' it was ordered hy the will to be applict 
to maintenance. 1 Brown 387.* 

*The maintenance ordered by the court never can be from 
a paſt time: it is the duty of a father to maintain his child, an! 
the allowance cannot be ſo ordered as to pay him for main in 
the infant for a paſt time. The maſter, if he ſee the pre 
the parents circumſtances, may conſider it, in the rate of He 
lowance, but cannot make allowance for the time paſt, & Br... 
231. 1 Brown 381.* 

*But the mother having married again, the ſecond huſband 1: 
not bound to maintain the children of the former marriage, but 
ſhall have an allowance out of their fortunes. 1 Brown 268.* 

[The court may appoint a guardian, and maintenance, on pe- 
tition, tho' no cauſe is depending. Ex parte Odel, T. 1731. Ex 
parte Peploe, T. 1734. Tenham v. Barret, M. 1723. and 
P. 1724. Ex parte Whitfield, T. 1742. 2 Athyns 315.] 

[The court will not confirm a teſtamentary guardian, nor retcr 
an infant's maintenance to a maſter on petition ; there muſt be a 
bill. 2, Ex parte Ricards, T. 1747. 3 Athyns 518.) 

[A receiver of an infant's eſtate is never appointed when n0 
bill is depending; but if it is only filed, there may be an appli- 
cation for one, on infant's behalf. Anon. P. 1738. 1 4 
kyns 489, 578. Ex parte Whitfield, T. 1742. 2 Athyns 315. 

[Allowance of maintenance to a guardian demanded afterward, 
mult be in regard to what the infant had, at the reſpective times 
for which ſuch maintenance is to be, Chaflin v. Chapin 
J. 1735+ 3 P. V. 365.] 


And 


CHANCERY, 


And maintenance ſhall be allowed, by conſent of the relations, 


to! there is no proviſion for it; for the court by natural equity 
has power to make an allowance, R. 2 Ver. 236. 

80, if there is an elder ſon an infant, and other younger chil- 
gren, who have no proviſion ; the court will allow a more ample 
maintenance to the guardian, by which the younger children may 
he maintained. 2 P. V. 22. | 

ere there is a numerous family of children, the court wil 
order a liberal allowance for an eldeſt ſon, to enable him as head 
of the family to maintain his brothers and ſiſters ; but if he is con- 
eyed clandeſtinely to a ſeminary abroad, they will allow nothing, 
but direct the rents and profits to be laid out for his benefit. 
Pure v. Petre, P. 1747. 3 Athyns 511%] 

So, if a ſum of money is bequeathed to an infant at ſuch an age, 
or to be paid at his full age; the intereſt thall be applied for his 
maintenance in the interim. R. 1 Ch. R. 265. 2 P. V. 22. 
ide poſt, Legacy (3 X. 9.) 

And if no intereſt is payable, the court will direct part of the 
principal to be paid, for which intereſt ſhall be deducted by him, 
who pays it, out of the reſidue on payment thereof. 2 P. V. 23. 

But if the eſtate be ſmall, the lower intereſt ſhall be paid. 
2P. V. 22. 

So, if a term is created to raiſe maintenance, and the eſtate is 
incumbred with a mortgage, which the rents cannot pay; a 
mortgage of the term ſhall be decreed. 1 P. V. 490. 

But this ſhall not be done without neceſſity, or if the parent is 
able to maintain the infant. 1 P. V. 493. [ Fackſon v. Fackſon, 
P. 1737. 1 Athyns 513.) 

But if a legacy is given to an infant, his guardian cannot diſ- 
burſe out of the principal ſum for his maintenance. Vide ante, 

30. 1, 2.) | 
| So, if 500 J. is deviſed to be paid out of land veſted in truſtees 
by deed, for the portion of a daughter at her full age, and if ſhe 
dies before, to another perſon ; tho' nothing is deviſed beſides 
that, and ſhe cannot have the intereſt, yet nothing ſhall be 
deducted out of the principal for her maintenance, in reſpect of 
the deviſe over. R. Ca. Ch. 249. | 

(If a freeman of London deviſes a ſixth part of his cuſtomary 
eſtate to his daughter, and directs it to remain in the mother's 
hands till twenty-one, or marriage, and deviſes the reſidue of his 
eſtate to his wife, deſiring her to take the trouble and experce of 
maintaining her till twenty-one, or marriage, her maintenance 
thall be paid out of the produce of the capital of her orphanage 
part, then out of the reſidue of the legatory part. Comes v. El. 
ung, H. 1747. 3 Athyns 667.] 

*Where a father provided by his will a maintenance for his ſe- 
cond ſoa, out of his real eſtate, and afterwards gave large legacies 
to his y2unger children, with maintenances out of the intereit, it 
was held that the ſecond ſon was entitiled to both maintenances. 
1 Brown 146,* 

*The 


\ 


525 


* —_ m 2 | — — ” 


- Ny T. 
* «< 
— nc 
ft 


— — 
2 = 


g r „ 


©, Hs; OY — ,], 
— 2 


6 . 
8 8 — * 2 — — — — 


———— « ag "Is 
— — — 7 
ow - * — - 


» 


— * 
„ 8 


— 
. SLE 


PF * Ry IN < ge 
2 — * 


— 
= 


” "7 —_— 
: * 


- — — 


EST. 


— 


· . — F. £1 2 — r m 
8 4 = 


"IF 
a pu 
P * 


526 
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The court will not give a ſpecial direction to the maſter in 
ſettling an infant's allowance, to conſider the birth of a poſt. 
humous child, Id. 179.* 


(3 S.) Intereſt ko Yoney. 


(3 8. 1.) At what Time it commences. 


1 F money is borrowed upon mortgage, bond, note, (9, the 
intereſt thereof commences upon the execution of the ſecurity, 
and loan of the money. Vide Eq. Abr. 286. 
If portions are provided for children, and no maintenance 


given till the time of payment, the intereſt of the portions ſhall be 


allowed for maintenance. 

Or, if a woman has Jand for her jointure, out of which they 
are payable ; ſhe ſhall maintain her children in the interim, Et. 
R. 93. | 

So, if money is detained by wrong, intereſt ſhall be paid, 
Per Cowper, 1 P. W. 396. 

If a legacy is given, with a certain day limited for the pay- 
ment, intereſt thall be paid from the day limited, if the legacy is 
not then paid. Tr. Ag. 119. Vide Sal. 415, 16. E.. 
Abr. 286. Vide prft, (3 V. o.) i 

[If A. by will creates a term for payment of debts and legacics, 
and orders them to be paid in five years; and by codicil gives the 
fame eſtates to truſtees to pay 300 J. per aun. to his wife, and with 
the ſurplus to pay debts and legacies with all ſpeed ; a legacy 
ſhall bear intereſt from the end of the five years, a debt from the 
time it is liquidated. Lloyd v. Willicins, M. 1740. 2 4. 
kyns 108.) 

If no time is limited, intercſt ſhall commence from the exht- 
biting of a bill for it; or, if the deviſce is an infant, from a year 


after the death of the teſtator. Tr. Eg. 119. Vide gf, 


(3 V. 9.) 


If a truſt is created to raiſe 20, 00 “. to be applied to certan 
Purpoſes, and the reſidue to A.; he dies, and afterwards act df 
parliament declares ſaid 20, 000 /. to be perſonal eſtate of 4. 
liable to his debts, the reſidue to be diſtributed; and aſterwards 
there 1s a decree for payment of debts, and one-third of reſidue to 
be paid to 4.'s widow, and two-thirds to be placed out for his 
daughter an infant, and this is neglected by the widow”s ſecond 
huſband (who is in poſſcſſion) for many years, intereſt ſhall 


be paid from the decree. E. Pemfiet v. Ld. Windſor, T. 1732. 


2 YVezey 47 2.] 

If a legacy is payable out of the reverſion of an eſtate for th! 
life of another, tho” it cannot be raiſed immediately, whenever !! 
can be raiſed, the intereſt {hall be paid from the time, when the 
legacy was directed by the will to be paid. R. Eg. R. 89. 

*A reſidue being deviſed to an infant with remainder over, 5 
caſe fc ſhould die under age, which ſhe did; the intereſt be- 


tween 


een the death of the teſtator, and that of the infant, ſhall go 


to her repreſentative. I Brown 82.8 

If the truſt of a reverſionary term after ® grandfather's death 
in marriage-ſettlement is to raiſe portions for daughters, payable 
it twenty-one, or marriage; and in the ſettlement there is pro- 
(ion for maintenance for daughters, which is not to be raiſed 
{ill after the grandfather's death, but no ſuch exception as to the 
portions, the portion veſts from the marriage, and bears intereſt 
{rom that time, in the life of the grandfather, Lyon v. D. Chan- 
4%, H. 1746. 3 Athyns 416. | 

If a legacy is given by a father, to be paid at a future day, in- 
tereſt ſhall be paid in the znterim; for by the law of nature he 
ourht to maintain his ſon, UT, in the mean time. Tr. Ag. 119. 

Otherwiſe, if given by a ſtranger. Jbid. 

[If a man having an eſtate in the funds, and ſhares of ſhips, 
deviſes 4000 J. to truſtees, to be applied as he ſhall appoint, and 
by codicil appoints it to the uſe of A. aged five, his maintenance 
and cducation to be paid out of the intereſt, intereſt ſhall com- 
mence from teſtator's death. Beckford v. Tobin, MH. 1749. 
1 Vezey 308. ] 

[If ſuch legacy is not ſeparated from the bulk of the 
eſtate, and it appears that if it had, and had been 
lid out, it would not have produced more than 4 /. per cent. 
the court will give only 4 J. per cent. though charged on perſo- 
nal. Did. 

[{f a portion is to be paid at twenty-one, with intereſt, at 5 J. 
fer cent, per annum, from the death of the father to the payment 
thereof, the intereſt ſhall be paid annually, and not accumulate 
till the portion is payable. Beycot v. Cotton, M. 1738. 1 A.- 
Hut 5524] 

If an annuity is deviſed or agreed to be paid at Mich, and Lady- 
Day; if there is an arrear, intereſt ſhall be decreed from the day 
of payment. R. 1. P. W. 543. 

If an account is ſtated by a maſter, intereſt ſhall be paid for the 
balance. 1 P. V. 480, 653. 

But if the debt is not aſcertained till the maſter's report, in- 
tereſt ſhall be allowed only from the report confirmed, 1 P. 
FV. 377. 

If 25 joan is made beyond fea, the ſame intereſt ſhall 
be paid as there, deducting the charge of the return, 1 P, 
V. 396. 

If a bond is given in Jreland, tho” for a debt contraQed in 
England, it ſhall carry Iriſh intereſt, Connr ve E. Bellamont, 
7. 1742. 2 Athyns 382.] 

Yet where a portion was charged upon an eſtate in elan, 
by a ſettlement and will made in England between parties 
here; it was decreed to be paid with Eugliſb intereſt, without 
deduction for the charge of the return. 1 P. V. 6946. Vide 
2 Fer. 396. 

If a contract is made in Euglanũ for a mortgage of a planta- 
don in the V Indies, only legal intereſt ſhall be paid, and if 

2 there 
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there is a covenant for more, tho' only the intereſt where the land 
lies, it is uſufy ; therefore the place where the contract is made, 
not where the ſecurity lies, or where the debt was contracted, do- 
termines the rate of intereſt, Stapleton v. Conway, P. 1750, 3 A. 
kyns 727. I Vezey 427.] | 

Uf money is due on covenant at 6 /. per cent. and decreed, 
and a report aſcertains the whole ſum and intereſt thereof at the 
then legal intereſt of 6 /. per cent. and afterwards bill is brought 
for payment of this accumulated ſum and intereſt, the intereſt 
on the principal ſhall be at 6/. per cent, to the time it is paid, 
on the intereſt at 67. per cent. till the reduction of intereſt, 
and then at 5/. per cent. Aſtley v. Pois, T. 1750. 1. 
2ey 483, 495+] 

[If a father on his ſon's marriage covenants to give or leave 
him 4000 J. and intereſt is not mentioned, he ſhall have interci 
at 5/. per cent. from the father's death. Swynfen v. Scuben, 
T. 1748. 1 Vezey go.] 

[A legacy for mourning out of perſonal eſtate carries intereſt at 
5 J. per cent. Ibid.] 

[If a mortgage carries intereſt at four and a half, with proviſo, 
that if half year's intereſt is paid before the thitd quarter becomes 
due, the mortgagee will accept of 4 /. if the mortgagor fails pay- 
ment, the court cannot relieve him againſt the half per cent.; 
otherwiſe, if it was made at 4/. per cent.; with provxiſo, 
that if not paid at the time it ſhould be more, for that 
is but a mnomine pane. Nicholls v. Maynard, T. 1747. 3 4. 


tkyns 519.] 


[If a ſtated ſum is reported due for principal and intereſt on a 
mortgage on an eſtate to be fold, and there are other mortgagees 
and creditors, it ſhall carry intereſt at 4/. per cent. only, from 
confirming the report, tho' the mortgage was at 5/. per cen. 
Harris v. Harris, H. 1750. 3 Athyns 722.) | 


(Ft portions are by will charged, firſt on perſonal, and then on 
rea 


eſtate, with intereſt for their maintenance; ſo far as the 
perſonal is deficient, the intereſt ſhall be at 4 J. per cent. Id. 
Trimleſtown v. Colt, T. 1749. 1 Yezey 277.] 

[If an account is directed of money which by marriage articles 
1s to be laid out in land, part for a jointure, and decree directs 
it ſhould anſwer intereſt, without ſaying at what rate, it 
ſhall be only 4 /. per cent. Denton v. Shellard, H. 1750. 2 Fe 


zey 239-] | 
(3 S. 2.) No Intereſt beyond the Penalty. 


But generally, intereſt ſhall not be allowed in equity, beyond 
the penalty of the ſecurity ; and the party makes the penalty the 
meaſure of his damage for non-payment. Tr, Ag. 118. £9 
Abr. 288. 

Yet intereſt has been carried beyond the penalty, wher? 
the bond is only a collateral ſecurity for the money. 77. 
Ez. 118. 


Or 


CHANCER Y. 

Or the party hath made great advantage by the detainer. 
Bid. | ; 
[latereſt beyond the penalty was decreed to be paid. Ellizt v. 
Davis, in Sc. T. 1718; Bunb. 23.] 


[A creditor on a judgment is not confined to the penalty, bat 
may carry the computation of intereſt beyond it. Gedfrey ve Wat 


ſin, P. 1747. 3 Athyns 5 17. 
(3 8. 3.) Nor Intereſt upon Intereſt: 


So generally, intereſt upon intereſt ſhall not be allowed. Tr. 
tg. 119. Vide poſt, (3 8. 4.) | 

And if intereſt is computed for intereſt, though the 
debtor agreed to pay more, if not paid within three months, 
he ſhall be aided, where there is only a ſmall arrear. 1 P. 
IV. 653» 

dis tenant for life renews and pays fines with intereſt 
for a certain number of years, on the amount of tlioſe fines, in 
ſettling the proportion of the money between his repreſentatives 
aud the remainder man, they ſhall be allowed intereit on the in- 
tereſt on the fine, but as it cannot be ſuppoſed that the intereſt 
on the fine was paid exactly at the day, the intereſt allowed 
on the intereſt ſhall, be only at the rate of 4/. per cent. 
i Brown 443, 444“ | 

When ſubſequent intereſt is directed to be computed, it is 
tte courſe of the court in caſe of a mortgage, to compute ſuch 
intereſt on the principal and intereſt reported due, but in the cafe 
of bonds and legacies, to compute it on the principal only. 
1 Brown 574. Vid. 2 Vez. 471.* 

[If a mortgagee, where the intereſt is four and a half per 
cent. at every ſix months turns the intereſt into principal, and 
charges 5 J. per cent. on the intereit ſo turned into principal, and 
when the mortgage is paid off with ſix months notice, 
charges double intereſt for the laſt ſix months, on pre- 
tence it was fo agreed for ſervices done as a counſel, the mort- 
gagor ſhall be relieved. Thornhil v. Evans, T. 1742. 2 At- 
Hut 330. 

fif arrears of intereſt are due when a mortgage is paid, 
the mortgagee ſhall never be allowed intereſt for this intereſt, 
Bid. 

{If intereſt is not regularly paid, it may upon agreement be 
turned into principal; but then it muſt be done fairly, and is 
generally on the advance of freſh money, and even then it is 
— a hardſhip on the mortgagor, and an act of oppreſſion. 
bid.) 
So no intereſt ſhall be allowed for a ſum duc, tho? the party by 
tter prayed forbearance. R. 1 P. V. 653. 

But if a mortgagee aſſigns with the aſſent of the mortgagor z 


the aſſignee ſhall have intereſt for the ſum by him paid for princi- 


pal and intereſt, Tr, £9. 120. 
Vol. II. Mm 39 
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So though the aſſignment is made, without the joining of the 
mortgagor. Dub. Tr. Eq. 120. 

[If a mortgage is aſſigned for as much as the principal and in. 
tercit come to, but without privity of mortgagor, intereſt ſhi 
be carried on only on the principal; but if the mortgagee 
had applied for payment, and the mortgagor refuſed it, 
intereſt ſhall be carried on, on both principal and intereſt, 
whether the mortgagor join or not. Anon. In Sc. P. 1519. 
Bunb. 41. | 

So intereſt ſhall be allowed for the balance of a ſtated 
account, though intereſt is computed in the account, T., 
Eq. 120. | 

So for the groſs ſum payable on a mortgage, tho” it include; 
the intereſt. Semb, Tr. Eg. 120. 


(3 S. 3.) When Intereſt ſhall not be allowed. 

Chancery has power, upon circumſtances, to abate or diſcharge 
intereſt due, Ca. Ch, 106. 

As, after tender and refuſal of the mortgage money, the 
mortgagor ſhall be diſcharged of the intereſt, upon an affidavit 

at he made no advantage afterwards of the money. Vide 720. 
(4 A. 6.) 

So if money due upon mortgage, Cc. is paid to the ſcrivener, 
who put out the money, but had not the ſecurity, (which is not a 
good payment) the mortgagce ſhall have the principal, without 
intereſt. Ca. Ch. 94, 111. | 

[Purchaſe-money does not bear intereſt from the time 

of executing the articles, but the conveyance, and then 

not if vendor has not let vendee into poſſeſſion; and after 
poſſeſſion, the court will give ſuch intereſt as is agreeable to 
the nature of the land. Blaunt v. Blount, P. 1748. 3 dt 
kyns 636.] 

[The advantage a purchaſer receives from the wearing out of 
lives is not taken into conſideration as a reaſon for him to pay in- 
tereſt. 1b:d.] 

So where a debt is not well founded, the principal may be de- 
creed, without intereſt, . Ch, 106. 

As where a bond was given to an oſſicer in the array, for lis 
ſurrender. 1 Ver. o. 

Vhere a note is given for goods ſold, &c. 

*In a long unſettled partnerſtip account, rendered intricate 
by the neglect of the party, he or his repreſentative ſhall have 
no intereſt on the balance when ſettled. 1 Bun 239. 
2 Brown 2.* 

If a bond, c. is given in Turkey, Cc. Intereſt ſhall be com- 
puted as payable there. Tr. Lg. 121. 
So if a bond is given in England, for money due in Lud, 
1 the intereſt ſhall be as payable in Euglund. 2 Ver. 395, Lat 
: 1 P. V. 696. 
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go if a legacy is demanded by an infant, and the defendant, by 
his anſwer, ſays, that he was always ready to pay, but that he 
could not be indemnified, by reaſon of the infancy of the plaintiff, 
and offers to pay; it ſhall be paid without intereſt, R. Ch, 
R. 264. 

[Intereſt ſhall not be allowed on the arrears of an annuity, where 
tie annuitant has not entered for default of payment. Robinſon 
v. Comming, . 142. Þ Atkyns 409. 

If a man, by deed or will, creates a truſt term for payment 
of debts and legacies after his death out of real eſtate, fo far 
az his perſonal eſtate is not ſufficient, ſimple contract debts 
do not carry intereſt, Barell v. Parker, T. 1751. 2 Ve- 
27 36 — 

8⁰ = a mortgage, if it is agreed that intereſt ſhall incur for 
the intereſt, if it is not paid at the time; intereſt ſhall not be al- 
lowed, R. Sal. 449. Semb. 1 Ch, R. 28. 

So if a man accounts for rents and profits, he ſhall not pay in- 
tereſt for the money received. 1 Ch. R. 184. 

[For the ſum is uncertain. Counteſs Ferrers v. E. Ferrers, M. 
. CT. . 2] 

If there is an eſtate to A. for life, afterwards to B. in tail, and 
if B. dies without iflue, that it ſhall be charged with 400 J. to C. 
rith intereſt, and ſo charged, to D. in tail; H. dies without iſ- 
ſue before A. there ſhall be no intereſt for the 400 l. till the 
death of IJ. R. 1 Ch. R. 212. 

[If a widow poſlefles herſelf as adminiſtratrix of all her huſ- 
band's effects, and carries on the buſineſs, but has not fold all 
the goods, her only fund for raiſing money; and has 
been guilty of no delay in the ſuit, ſhe ſhall not pay intereſt for 
the money reported due. Ryves v. Coleman, MH. 1742. 2 At- 
tyns 439. 
| — is never charged on an executor who makes uſe of aſ- 
ſets come to his hands in the way of his trade. Child v. Git/n, 
7. 1743. 2 Athyns 603.) id. 1 Brown, 359 contra, and the 
general rule there laid down, that he ſhall be charged with intereſt 
for money employed in the way of his trade, from the time when 
the eſtate of the teſtator was clear.* | 

[If a debtor makes a creditor by note his executor, 
he ſhall not have intereſt ; for he may fairly make a profit by 
teſtator's aſſets coming in. Adams v. Gale, M. 1740. 2 A. 
Une 106.] 

[Intereſt is not allowed on arrears of jointure in general, tho? 
om a ſpecial caſe (as if jointreſs is obliged to borrow money at in- 
tereſt) it may. Anon. T. 1755. 2 Vegey 661.] 


(3 8. 5.) When it ſhall be allowed. 


But where a debt is demanded in equity, the court uſually gives 


intereſt. | 
M m 2 If 
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If by deviſe 20, ooo J. is given to A. to be paid 1000 J. anna. 
ally; if it is not paid at the day limited, intereſt ſhall be alloy eq. 
for the ſum and day of payment were certain. 1 Sal. 156, 1 p. 
V. 542. : 

And it ſhall be paid without allowance for taxes: 
for it is a ſum in groſs, and not iſſuing out of had 
T Sal. 156. | | 

[When the arrears of an annuity or rent-charge are ; 
ſum certain, or where there is a clauſe of entry, or »,. 
mine pœnæ, or ſome penalty on the grantor, which is relievable 
only in equity, there intereſt is decreed on arrears, but not 
otherwiſe. Counteſs Ferrers v. E. Ferrers, MH. 7 G. 2. C. 
3 

If an annuitant with power of entry in caſe of arrears, and to 
hold till paid all arrears, coſts, and damages, enters, he ſhall hold 
till paid intereſt on the arrears down to the day. Robinſon v. Cun. 
ming, T. 1742. 2 Atkyns 409.] 

[If an annuity is given for maintenance, and ſecured by bond 

with penalty, the court will decree intereſt on the arrears, to be 
computed at the end of each half year, Newman v. Auling, 
M. 1747. 3 Ain 579.4] 
(Intereſt may be given for arrears of an annuity often de. 
manded ; if the demands do not appear at hearing, the court wil 
reſerve it till after account taken. Stapleton v. Conway, P. 1750, 
1 YVezey 427.J 

So intereſt paid after the rate of 87, per cent. ſince the f, 
12 Car. 2. ſhall not be diſcounted towards ſatisfaction of the 
principal. R. 2 Ver. 42, 78. R. Cont, 2 Ver. 145. 

Tho? 57. per cent. is directed by deed to be allowed till a pur- 
chaſe, yet if the money has been laid out in government ſecuri- 
ties which produced but 4 /. per cent. the court will reduce the 
intereſt to 4 /. per cent. Letchmere v. E. Carlifle, M. 1713. 
3 P. V. 211. C. T. T. 80.] | 

[Where a2 portion is charged on land, and the will does not 
mention interelt, the court will give only 4 /. tho' the legal in- 
tereſt is 5 J. per cent.; fo if charged on perſonal eſtates. Gillan: 
v. Helland, T7. 1741. 2 Athyns 343.] 

[The court has never directed more than 4 J. per cent. intereſt, 
in caſes of money due generaily, ſince Ld. King had the ſeals in 


1725. Mod v. Briant, H. 1742. 2 Athyns 521.] 


If a legacy is charged on perional eitate, and intereſt directed, 
the court will order it at legal intereſt, if charged ©: real at il. 
per cent. leſs. Mosse v. More, Id. 1746. 3 Atirns 492, Bro 
ant v. Spele, N. 1749. 1 Vezey 171. 

If a legacy is demanded and there are aſſets, intereſt ſhall be al 
lowed from the time of the bill. Eg. Abr. 286. 

If an annuity is given to the heir at law of the deviſor till twen- 
ty-four, and he dies before, there being arrears due, intereſt ſhall 
be allowed on ther to his repreſeniative from the time they ate 
liquidated by che maſter's report. Drapers Company v. Davis, 
T. 1741. 2 £4/ty/is 211. 
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$ ſometimes, from the death of the teſtator : As, where a le- 
gacy was given to an infant, tho' ſaid, that it ſhall be paid when 
the executor pleaſes. I Ver. 251. Eg. Ar. 286. 

[Intereſt ſhall be allowed for portions given by a father imme- 
diately, and if they are ſcanty, and uſual intereſt is riſen the 
court will give four and one half per cent. tho charged upon land. 
Incledon v. Northcote, H. 1746. 3 Athyns 430. ] 

Where it is charged upon land in poſſeſſion. 2 P. 
V. 26. | 

[If an appointment is made of money charged upon the real 
eſtate of an infant who dies, and the eſtate deſcends to his cou- 
fn, heir at law to the infant's father, and to the infant, intereſt 
ſhall be paid by ſuch heir at law from one year after the appoint- 
ment, and not out of the infant's perſonal eſtate. Sergeſen v. 
Sealey, M. 1742. 2 Athyns 412.] 

Or upon perſonal eſtate, which conſiſts in mortgages. 2 P. 
V. 27. 

[A legacy out of a —_— {hall carry intereſt, but not more 
than the rent will produce, Stonehouſe v. Evelyn, P. 1734. 3 Þ. 
W. 252.) 

85 if a legatee exhibits his bill, and no aſſets are diſcovered, 
and afterwards aſſets come to the hands of the executor, and 
a new bill is exhibited; the legatee ſhall have intereſt from 
the filing of the firſt bill; for that was a good demand. 2 Ca. 

Ch. 2. 
I portion charged on a real eſtate carries intereſt in its na- 
ture, tho' not mentioned. E. Pomfret v. Ld. Windſcr, T. 1752. 
2 Vezey 472.] 

So if 1200 J. is deviſed for the portion of an infant, at his full 
age; intereſt ſhall be paid in the interim. 1 Ch. R. 265. Vide 
ente, (3 R. 6.)—pofh, (3 V. 8.) 

If land is deviſed for payment of debts, intereſt ſhall be 
— 90m for debts upon ſimple contract. 1 f. W. 229. 2. 

27. 

{If a man in his life-time creates a truſt for payment of debts 
contained in a ſchedule, ſimple contract debts therein carry in- 
tereſt ; for it is in the nature of a ſpecialty. Barwel! v. Harter, 
T. 1751. 2 YVezey 363.] 

If a legacy is payable out of a reverſion, Wc. or at no fixt time; 
tereſt is uſually allowed from the end of one year alter the 
death of the teſtator. 2 P. V. 27. 

But if the money for a legacy is brought into court, 
= intereſt ceaſes, till it is placed in a fund. 2 P. 

27. 

[Intereſt on a mortgage ſhall not be ſtopt but upon proper ten- 
der and notice; not on offer to pay the balance of what is due on 
the mortgage on one hand, and an open account on the other, 
Garforth v. Bradley, T. 1755. 2 Verey 675. 

So if an executor does not pay the money of an orphan in 


Lenden, to the chamberlain, within a convenient time, he 
M m 3 ſhall 
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ſhall pay ſuch intereſt as the chamberlain ſhould pay. 1 C. 
R. 108. 

And he was decreed to pay 6 /. per cent. tho? the chamberlain 
pays but 5 J. per cent. 2 Ca. Ch. 170. 

So if the executor receives intereſt, or uſes the money in trade 
he ſhall pay intereſt. R. 1 Ver. 197. 

[If an executor places out aſſets ſpecifically deviſed, the coyr- 
will oblige him to account ſor the intereſt he has made of these 
aſſets. Child v. Gibſon, T. 1743. 2 Atkyns 603. ] 

If a receiver of the eſtate of an infant, who has no teſtamen. 
tary or other guardian, is directed to lay out the ſurplus rent; 
with the approbation of the maſter, and does not do it, he ſhall 
pay intereſt at 41. per cent. till the infant comes of age; and this 

tho? the infant after coming of age has ſettled the accounts and 
admitted and received the balance. Hicks v. Hicks, M. 1744. 
3 Athyrs 274] | 

[If a grandmother by deed poll depoſits 400 J. in the hands of 
A. for the uſe of B. if not otherwiſe provided for during his mi. 
nority, with a clauſe that A. ſhall not be charged with intereſt, 
and 200 J. thereof was B.'s own money, recovered in a ſuit in 
which A. was ſolicitor, A. ſhall be charged with mtereſt for that 
200 J. and not for the other. Brown v. Pring, H. 1749. 1 Ve. 
zey 427] 8 

So il a ſum certain is covenanted to be paid, intere 
ſhall be allowed for it, though it ſounds in damages, Tr, 
£9. 118. 

50 if due upon a ſecurity with a penalty. Hid. 

Or upon a note for value received, uſually, Vide Tr. 
Eg. 118. 

['Tho' there is no evidence of agreement for intereſt on a bank- 
er's note, yet it may be allowed on circumitances, as if a cuſ- 
tomer orders a ſum to be wrote off from his caſh account, and a 
note or ſecurity given for it; and intereſt is afterwards paid on 
this ſum for ſeveral years. Jacomb v. Harwozed, P. 1751, 2 / 
zey 265.) 

[If a ſerivener or attorney takes moner, and gives a note to 
put it out to intereſt, he is chargeable with intereſt after a rea- 
tonable time, (as three months) unleſs the client accepts the ſe- 
curity and intereſt thereon. Barzell v. Parker, T. 1751. 2. 
d Z0Z-} 

CA tated account carries intereſt, and there ſhall be no allou- 
ance for trouble (even in caſe of an adminiſtrator) unleſs it 1s de- 
manded in a reaſonable time. Hid.] 

[If a man makes leaſe with covenant for quiet enjoyment, and 
the tenaat is evicted, and brings action againſt the executor, 
and recovers, and ailigns the judgment; the aifignee is intitled 
to intereſt, whether againſt heir at law, deviſee, or truſtee for 
payment of debts. E. Bath v. E. Bradford, T. 1754. 2 V. 
zey 587.) | | 

Though formerly B. R. computed intereſt only to the com- 
mencement of the action, yet now they allow it to the time 0 
8 Tu 
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ciring judgment. Robinſon v. Bland, M. 1 G. 3. 2 B. 
M. 1077. 


6 8. 6.) When a Payment ſhall be intended for In- 


tereſt. 


If a debtor pays a ſum upon a mortgage or bond, leſs than 
the intereſt due; it ſhall be intended for intereſt, and not for 
the principal. Ca. Ch. 24, 106. 1 Ver. 24. Vide poſt, 
{4 D. 1.—4 F.) 

So if land is deviſed to a daughter or to truſtees till 3800 /. 
paid for a portion by him in the remainder ; tlie profits do not 
ink the principal ſum till one third, above the intereſt, is raiſed, 
Tr. Lg. 121. Ko og 

If intereſt is reſerved at 6/. per cent. with an agree» 
ment, that if it is paid by ſuch a day, it ſhall be taken at 5 J. 
fer cent, If not paid, intereſt at 6/, per cent. ſhall be decreed, 
2 Hr. 290. 

But if intereſt is reſerved at 5 /. per cent. with a covenant to 
pay 6/, per cent. if the 5 J. per cent. is not paid at ſuch a day; 
only 5 J. per cent. ſhall be decreed ; for the other is in the nature 
of a nomine pene, R. 2 Ver. 289. R. 2 Fer. 316, But a qu. 
made, R. cont. 2 Ver. 134. 

If a man gives a woman who cohabits with him a bond for 
2000 J. and intereſt during her life, and then to her 
children, but maintains her til! his death, ſuch maintenance 
ſlall be deemed in lieu of intereſt. Lid v. Carter, M. 1740. 


2 Alkyns 84. 


(3 T.) Jnterpleader ; (Bill of.) 


F an action is againſt a tenant by two perſons, who claim h'3 

rent; he may exhibit his bill of interpleader, and bring his 
rent into court, and after the conteſt determined, between the 
defendants, have his coſts, if he is in no default. Vide Practi- 
cal Regiſter in Chancery 38, 9. 

Where ſeveral annuitants diſtrained the tenants, thefe brought 
a bill of interpleader, and brought the rents into court; it was 
ordered by lord chancellor, that the tenants ſhould be 1mmedi- 
ately paid their coſts out of the rents, without waiting the event. 
2 Braun 149, 150.“ 

So if A. receives money for B. if upon an account between 
him and C. ſo much appears to be due to him, and if it is not 
due, to return it to C. and both ſue A. he by bill of interplemler 
may bring the money into court, and thereupon he ſhall have 
an injunction ; and after an account between B. and C. he thatl 
have coſts from him, who had no cauſe of ſuit. N. CY. 
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[An executor cannot bring a bill of interpleader till he hag 
proved the teſtator's will, Mitchell v. Smart, H. 1747. 3 4. 
Tynt 606.] ' | 
(To a bill of interpleader againſt attorney-general and others, 
there muſt be an athdavit annexed. Errington v. Attorney-general 
et al. P. 1731. Bunb. 303«] 5 
[The affidavit to a bill of interpleader need not {wear it 
is at plaintiff's own expence, only that there is no colluſion with 
any of * defendants. Metcalf v. Hervey, T. 1749. 1 V. 
248. 
_ [Interpleader muſt ſhew that there is ſuch perſon in rerum na- 
Yura as can iuterplead. Hid.] | 
[But if a guardian ſets up a title to himſelf, and conceals 
an infant who is ſuggeſt 1 to have right to contravert that title, 
bill may be brought to compel! the guardian to produce him, 
Jeid.] þ ; 


(3. v.) Joint-tenants. 


(3 V. 1.) Who ſuall join in a Suit, 


IN a ſuit in equity, all who haye a joint intereſt in the thing 
demanded ought to join. 

But two perſons cannot join in the ſame bill, to have relief in 

ſeveral reſpects. 

So the king and the queen dowager cannot join to have 2 
recompence for a covenant broken by waſte, c. where 
the king has the inheritance, and the defendant claims un- 
der the leſſee of the queen, who had a grant for her life. R, 
Hard. 219. | : WEE 4 TE 


(3 V. 2.) Who ſhall be joined. 
All concerned in the thing demanded ought to be made parties 
in equity. | 
As if a bill is againſt the executor of an obligor for the diſcovery 
of aiſcts 3 all the obligors ſhall be parties, for the charge ought to 
be equal. 2 Vent. 348. | | 
So it one obligor is ſued, all ought to be joined, tho? the others 


are only ſureties. Dub. 2 Vent, 348. 


But if there is judgment againſt one obligor, his ex: 
ecutor may be ſued for a diſcovery of aſſets without the 
other obligors; for the bond is extinguiſhed by the judgment. 
2 Vent. 348, 

It B. has a joint demand againſt three joint factors and two of 


them are beyond ſea, he ſhall ſue the other alone for the whole. 
1 Ver. 140, Yb ; | 


(3 V. 3. 


{u 


jc 
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(3 V. 3.) Who ſhall take jointly, 


if an eſtate is limited in truſt for others, they ſhall be 7:4: deviſe, 


-cint-tenants of the truſt, where they would take the eſtate joint- 
iy, if it was limited to them in the ſame manner. Semb. 
j Ver. 361, 2. 

elf a ſettlement be to permit al and every the children to take 
rents and profits to them and their heirs for ever; they are jointe 
tenants» 2 Brown 233.* 

If articles are between many for their farming the ex- 
cſe: their intereſt ſurvives, in reſpect of the joint charge, 
without an expreſs agreement to the contrary, N. 1 Ver. 33. 

And if there is an agreement, that it ſhall ſurvive, the benefit 
ſurrives tho one aſſigns to his ſon. 1 Ver. 33, 4. 

$o if there be a ſettlement upon truſt, that his fiſters divide the 
rents equally, and the whole ſhall be tg the ſurvivor; it will be a 
joint intereſt. R. 2 Ver. 323. 

So if a farm is demiſed to two, 1 Per. 217. Vide poſt, 

V. 4.) 

e [Or many by gift, deviſe, &c. take any eſtate or intereſt jointly, 
1 Ver. 217] 

So if * is a deviſe of the reſidue of the perſonal 
eſtate to A. and B. it will be a joint deviſe, and the 
ſurvivor ſhall have the whole. R. 1 Yer. 482, 3. Acc. 1 Ca. 
Ch. 238. 

80 if the teſtator makes A. and B. his executors, their intereſt 
ſurvives. 1 Ver. 483. 2 Ca. Ch. 65. 

If 200 J. is deviſed for the purchaſe of land for 4. 
and B. and the purchaſe is made for the uſe of f. and 
B. jointly ; the ſurvivor ſhall have it. R. Carth. 15. K. cont, 
1 Ver. 47. 

But if a mortgage is made to two, there ſhall be no 
ſurvivorſhipz but cach ſhall have the money by him advanced 
with intereſt, and if he dies, his cxecutor ſhall have it. R. 1 Ch, 
R. 58. 

80 if 200 J. a- piece is deviſed to 4. and B. who take a 
mortgage for the whole to them jointly; the ſurvivor ſhall 
not have it; for each is à truſtee for the other for his ſhare. 


Carb. 16, 
(3 V. 4.) Who, as Tenants in Common. 


A gift to two, equally divided, makes them tenants in common. 
2 Vent. 366. Wide Deviſe, (N. 8.) 

If a legacy be given to two, jointly and between them, they 
are not joint-tenants, and one dying, the legacy does not ſur- 
ve, 1 Brown 118.“ 

[If A. deviſes the reſidue of her eſtate to B. and C. daughters 
of D. and E. whom ſhe deſires to be truſtces for their children. 

and 


(Ne. 8) 


ates, 


(K. 1.) 
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SCH ANCER TT 
and ſays, “ And my will is, that my eſtate be equally divided he. 


« tween B. and C. whom I appoint executors ;” and leaves al 
the next of kin, except one, legacies; B. dies in teſtatrix's life, 
the deviſe is not a jointenancy, but in common; for the word. 
to be equally divided, make a tenancy in common in a vil, 
though not in a ſettlement. Oven v. Owen, H. 1738. 1 4. 
byns 94. 

So, equally to be divided. 2 Vent. 366. P. V. 15. 

So a deviſe to two equally makes them tenants in common. 
2 Vent. 366. 1 Ver. 32. 

So a covenant to ſtand ſeiſed to the uſe of two equally to be d. 
vided, and to their heirs and aſſigns, makes them tenants in com. 
mon of the inheritance. N. 2 Vent. 365. 

If a father by deed, in confideration of natural love, grants 
after his death to two children the rents of lands, equally to be 
divided between them, they paying their mother 5 /. per annum 
during hte, and after her death they to have the lands, to them 
and their beirs for ever, equally to be divided between them ; ; it iz 
a tenancy in common, and the decd a covenant to ſtand ſeiſed. 
Rigden v. Vallier, H. 1750. 2 Vezey 252.] 

So a ttuſt to Pay the profits to A. and B. in a ratable 
and equal manner, and afterwards to convey to them in like 
tort, ſhall be executed to them, as tenants in common, N. 

1 Lev. 232 

[it J. deviſes two houſes to B. and C. generally, and then ſays, 
my meaning is, that the rents thall be equally ſhared between J. 
and C. they ſhall take as tenants in common. Pri ince v. Hylin, 
H. 1737. 1 Athyns 493. 

A deviſe to A. and B. paying 24 J. per aun. to D. for life, via. 
each of them 12 /, per aun. the payment by equal moieties, makes 
them tenants in common. BF. 1 Fer. 353. 

If two pay equally for a purchaſe, they {hall be tenants in com. 
mon in equity. 1 Ver. 361. Contra infra, 

[If five perſons purchaſe overflowed lands as joint-tenants in 
fee, and they contribute jointly to the draining, and one deſerts 
the undertaking, and the others buy ſeveral eſtates for carrying 
on their deſign, and ſeveral die; they ſhall be deemed tenants 
in common, and the heir of him who deſerted ſhall be let in, on 
Paying his proportion and intereſt. Lale v. Craddoct, M. 1732. 
3 f. 138. 

If two perſons advance money on a mortgage, tho” it is made 
to them jointly, yet it ſhall be a tenancy in common. MRigden v. 
Vallier, H. 1741. 3 Aihyns 731] 

[So in a WA FE, if owe | is 2 diſproportion in FE ſums ad- 
vanced, otherwiſe if the ſums are equal, Ibid.) 

50 if it is {aid at the end of a will, that the executors ſhall take, 


f are and Hare alike, 2 Ci. Ch. 6 65. 


[A deviſe to Tong ſhare and Lw. alike, makes them te. 
na: 5 in common; ſo does the word re/þe Aively, Heathe v. Heathe, 
H. 1740. 2 "—_— 121.1 

[There- 


CHANCERY 


hereſore, if one of them dies inteſtate, after teſtator's death, 
lis ſhare goes to the father. Hid.] 

So if a ſum of money is deviſed to be laid out in a purchaſe for 
the benefit of A. and B. before a purchaſe made, the ſhare of B. 
if he dies, does not ſurvive. Carth, 16. 

So where there are partners in trade or traſſick, they 
ſhall take as tenants in common, and there ſhall be no ſur- 
morſhip; for the cuſtom of merchants extends to all trades, 


Ver. 217. 
Though there is no clauſe that there ſhall be no ſurvivorſhip. 


Did. 
So if two perſons join in the ſtock of a farm, R. 1 Per. 217. 


Tide ante, (3 V. 3.) 

Tho' one of them ſaid, that he was content that the ſtock 
ſhould ſurvive. 1 Ver. 217. 

50 in all caſes, where ſeveral join, or are intereſted jointly in 
the way of trade. 1b:d. 

So if there is a deviſe to A. and B. in truſt, that the proſits 
ſhall be equally divided between the deviſor's wife and daughter 
during the life of his wife, remainder over; the wife and the 
daughter are tenants in common; and if the daughter dies before 
the wife, her moicty m the nature of a tenancy pur aute; vie ſhall 
ro to her executor or adminiſtrator. R. 2 Ver. 430. P. 
V. 34. 

If the ſurrender of a copyhold is, after the death of the ſurren 
dcror's wife, to the uſe of all his ſons and daughters equally to be 
dyided, and to their reſpective heirs; it is a tenancy in common. 


Per 2 J. Hull. colts FP W. 14. Sal. 39. 


(3 V. 5.) What will make a Severance of the Jointure. 


An act, which makes a ſeverance of the jointure at law, will 
make a ſeverance in equity. 

If three have the truſt of a term, and one of them mortgages 
all his part, it will be a ſeverance of all his intereſt in the term, 
and not only for the value of the mortgage; for jointenancy is 
not favoured in equity. R. 1 Sal. 158. 

If A. and B. take jointly ; a leaſe by one, to commence after 
lis death, makes a ſeverance, and will be good againſt the ſur- 
wor. K. 2 Ver. 323 f 

[Equity will eſtabliſh a parol agreement ſor celty of partition 
of long ſtanding, acknowledged by all to have been the actual 
agreement, and put in execution accordingly. Trelaud v. Rittle, 
M. 1739. 1 Athons 541.) 

There muſt be either an agreement, or an actual alienation, 
to make a ſeverance; the declaration of one party is not ſuſſicient: 
thus if A. joint-tenant, on marriage ſettles her real citate, but as 
o the perſonal, there is only a recital that the ſhall enjoy it to her 
ſeparate uſe, and a covenant from the huſband for that pur- 


pole; and then thoſe words, for want of iſſue of her bay, to the 
next! 


$39 


Vide efates, 
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next of kin of her family, and the other joint-tenant is not 

hereto, it is no ſeverance. Partriche v. Powlet, T. 1740. 2 þ. 7 

kyns 54+] ſ 
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(3 V. 6.) What Remedy one Joint-tenant, Qc. ſhall have againg ( 
his Companion. 


| | | kc 

On a bill brought for a partition, plaintiff muſt ſhew a title in fl 

himſelf to a moiety, and not alledge generally, that he is in pof. a 

ſeſſion of a moiety ; but he need not in his bill ſet forth a particy. C 
lar title, but a general ſeiſin uw fee, Cartwright v. Pultng, 
T. 1742. 2 Athyns 380.] | f 
A joint-tenant, or tenant in common, Cc. ſhall have an ac. 
count in equity, againſt his companion, for his ſhare of the pro. 
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fits of an citate. Vide ante, (2 A. 1.) 1 
So, one partner in trade againſt another. Pide E,. th 

Abr. 370, 1. 1 
So, an executor, or adminiſtrator, of one partner. 1 Ver. 

118. 


So if the other partner combines with the creditors, the court 
will appoint an attorney to recover the debts, if the defendant 


will not give ſecurity to anſwer the ſhare of the plaintiff in them, 0 
Bid. ; 
So if there are joint-tenants of the truſt of a term, and one of 40 
? them dies, and his exccutor obtains an aſſignment of the term from 
4 the truſtees; the other ſhall have a decree for an affignment to i 
$1 him; for equity will direct the truſt to the ſurvivor, as the ag 
term will ſurvive, when there are joint-tenants of a term. R, by 
42 2 Jer. 556. 
5 If A. and B. join in a purchaſe of lands, ſubject to debts agreed 
"" to be diſcharged by the purchaſe money; and for a favour to 4, 6 
9 the creditors abate their intereſt, or compound for his ſole bene. a 
fit; B. ſhall have equal advantage of the abatement; for it was a 
bf mutual truſt, Eg. Abr. 7. 
31 So by ff. 3 & 4 Ann, 16. One joint-tenant, or tenant in com- 
* mon, his executors or adminiſtrators ſhall have account againſt wi 
i the other, his executors or adminiſtrators, as bailiff, if he receive 
„ more than his ſhare of the profits. 
oy And tho' now by this ſtatute an account lies at law, yet it ſeems 
*1 more proper for equity, eſpecially, if there are mutual or various 
1 demands. Eg. Abr. 5. N 
fy So one joint-tenant ſhall have contribution againſt his come ( 
74 anion. R 
* Therefore, if money to fit out privateers is raiſed by ſhares, 
A and ſome ſhares remain undiſpoſed of, and a prize is taken, the _ 


undiſpoſed ſhares belong to the managers, (whether they pur- 
chaſe them in after the capture or not) and ſhall not be divided 
among the other owners; for in caſe of loſs they would 
not have been liable for them. Blunt v. Cumpns, T. 175 1. 20+ P 


86 331. 


90 of 


r LL eee - 7 Wt 


CHANCE R x. 


do if a man makes a mortgage, and afterwards. de- 
tiles to 4. for life, and afterwards to B. in fee; . 
ſhall have contribution againſt 4. for a proportion of 
the mortgage money. Ca. Ch. 223, 4. 1 Ver. 70. Vide pal, 

A. 6. 
60 if : teſtator charges lands with portions to his daughters, 
to be paid at ſuch an age, and then deviſes ut ſupra; B. by bill 
ſhall compel A. to contribute his proportion, tho' the daughters 
are not arrived at the age when their portions are payable. R. 


Co. G. 223. 
(3 V. 7.) When the Act of one binds his Companion. 


If there are partners in trade, and one of them gives a note, 
and ſubſcribes it, for himſelf and company; both are bound, 
tho it does not appear that the other knew of it, or that the mo- 
vey was applied to the trade. 2 Vr. 278, 292. 


(3 V. 8.) What not. 


But if one joint-tenant deviſes his moiety to A. it ſhall not be 
decreed againſt the ſurvivor. 2 Ver. 385. 

Or makes a grant of his moiety to his wife, but ſuch grant is 
leſective, it ſhall not be aided. id. 

If A. and B. take a college leaſe, and agree that there ſhall be 
no benefit of ſurvivorſhip, but afterwards renew without ſuch an 
agreement made, and one of them aſſigns his moiety to his wife, 
by a defeCtive deed ; ſhe ſhall not be aided under pretence of the 
antecedent agreement. R. 2 Ver. 385. 


3 V. 9.) When an Act by one of them binds him after ke 


ſurvives. 


If a jointenant deviſes all his land in A. and ſurvives his com- 
panion, all paſſes, which he took by ſurvivorſhip; tho? his deviſe 
would have been void againſt his companion, if hz had ſurvived. 
Eg. Abr. 172. 


(3 W.) Judgment. 


HANCERY cannot proceed by ſuit in equity 
> to annul a judgment at common law. Arg. 1 Ch. 

* 47» 

Nor to ſtay judgment and execution being awarded by the 
court, -2 Bul. 194. 

Nor to examine the juſtice of a judgment given. Semb. 1 U. 
R. E. of Oxford 7. 

Nor to impriſon any perſon for not releaſing his judgment. 
Per Co. 1 Rol. 111. 

Nor does it uſually relieve after verdict, judgment, and a writ 


ef error. R. upon Demurrer, 1 Ch. R. 248. 
| *But 
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3 $42 CREANCHE ET. 
= But chancery may order the party in whoſe favour judgment f 
4 has been given in the court of law, to conſent to a motion in th; c 
= court, to have the judgment vacated : As where judgment s a 
i b error had been ſigned for want of an original writ, though . fi 
B had before been a petition to the maſter of the il i 
'I and an order for one, but the order not ſigned and ſervel. 
& 2 Brown 141.* : c 
9H But after a judgment at law, a man may pray in equity tg 
71 be relieved upon a collateral matter. R. cont. upon Dent n 
* 4 Inſt. 86. 2 Cro. 344. Acc. 1 Ch. R. E. of Oxford 10. Du. d 
be! Hard. 121. | ; b 
©! The decrees of chancery are of equal force with judgment; -; 
«F law; therefore if an executor is ſued for juſt debts, and confeſſ;; . 
4 the bill, and is decreed to pay them, and other creditors obtain 1 
is | judgments at law afterwards in real point of time, tho' the fo b 
x day of term was prior to the decree, the executor ſhall, on bill cn. 7 
— hibited for that purpoſe, be protected in obedience to the decree; 
8 the judgment creditors to be injoined and come in after the decree th 
1 creditors in due courſe of adminiſtration. . Fekyll M. R. af. de 
| firmed by Talbot C. and afhrmed by the houſe of lords. Marmi ce 
7 v. Bank of England, M. 10 G. 2. C. T. T. 217. I 
| After judgment and execution. Arg. 1 Cb. R. 21. 
1 In real, as well as perſonal actions. Lid. 10 
p After judgment in B. R. as well as in C. B. juſtices in Eyr, 
ü Sc. Did. 
ö After judgment upon a verdict, as well as upon a demurrer, P 
! Ilid. 10 
1 [If plaintiff at law knows the fact to be otherwiſe than the jury 1 
. find it, and defendant was ignorant of it at the trial, this coun 6 
. will relieve, unleſs defendant ſubmits to try it at law firſt, when bs 
3 he might have had diſcovery here by bill. Williams v. Lt, | 
14 T. 1745. 3 Athyrs 223. ] | | i 
þ [This court will not relieve againſt exceſſive damages; for the t 
$ remedy is, by moving the court where the action was tried for a 
nf new trial. 416:d.] de) 
i Tho! the equity alledged was a matter ariſing before the julg- ny 
by ment given. Arg. 1 Ch. R. 22. 


by 
£ 


As, if the plaintifF obtains judgment upon a bond, where the 
money is paid, but no acquittance given; or the acquittance is 


without a ſeal, or loſt. 1 Ch, R. Earl of Oxford 8. Cit, W 


F 


Ry 


N Hard. 23. 

2 So, if a man obtains a judgment at law for a thing diſcharged ( 
15 by the act of oblivion, 12 Cr. 2. chancery will relieve; for a 8 | 
2 court of equity may interpret a ſtatute, as well as the judges of 2s, | 
„ the law. N. Ca. Ch. 56. Dub. Hard. 121. Ire 
} On the other hand, if judgment is taken againſt the lands, 0 


Sc. of detendant, diſcharged by an inſolvent act, wlio afterward 
has a legacy left him, and plaintiff fues a fer /acras on his juily- 
ment, (the legacy being due but unpaid,) and in the executc:s 
hands, and lodges it with the ſheriſt, and takes a warrant to lery 
debt and damages out of the legacy in executor's hands, and he 

YELUES 
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refuſes to pay, and plaintif brings bill againſt the legac Jin exe- 
cutor's hands, and he refuſes to pay, and plaintiff brings bill 
joainſt the legatee and the exccutor, the court will order debt, 


damages, and coſts, to be paid out of the legacy. ZEudgel v. Bay- 


word, T. 1746. 3 Ali us 352.1 

So, chancery may make a decree, that the party releaſe or diſ- 
charge the judgment. Ars. 1 Ch. R. 22. Vide 1 Rel. 111. 

U a judgment ĩs given for 6000 /, to ſecure a purchate of the 
reverſion of 300 J. per annum for 300 J. only, the court will or- 
der it to ſtand as a ſecurity only for principal, intereſt and coſts. 
B:rnardiſton v. Ling ꝛucod, H. 1740. 2 Athyns 133. 

If a ſolicitor takes a judgment from his client for the coſts, 
pending a cauſe, and there appear improper charges in his bill, 
the court will order the judgment to be delivered up, tho? the bill 
has been adjuſted many years ago. Draper Company, v. Davis, 
p. 1742. 2 Alkyns 295+] 

[If a decree has been obtained in the exchequer, by conſent 
that a will is well proved, which will is afterwards found by 
xerdict to be forged, chaucery will reſtrain the party claiming un- 
ler it from ſetting up that decree. Barnſley v. Powell, T. 1749. 
1 Vezcy 284.] 

That he reſtore poſſeſſion obtained upon the judgment. Arg. 
1 Ch. R. 22. 

That he releaſe coſts, account for meſae profits, c. Ibid. 

So, if chancery by decree vacates a judgment at common law, 
yet it ſhall not be an oftence within the /. 27 Ed. 3. of Premunire; 
for the chancery is not anther court within the intent of that ſtat. 
nor ſhall the cauſe be con{trucd to be drawn ad aliud examen. 
Conte 3 Inſt. 123. R. acc. 1 Lev. 242. Certified to the King by 
his Council, Arg. 1 Ch. R. 25, 27. 

Before a final decree an executor may confeſs a judgment, 
which is not at all affected by a prior decree to account. 875 
v. Haſkins Styles, T. 1742. 2 Atkyns 385.) 

*A judgment having been obtained at law, tho' for an uſurious 
debt, the creditor muſt ſtand as a judgment creditor for the mo- 
ney actually advanced, and legal intereſt. 2 Brown 641.5 


(3 X.) Jurisdiſtion. 


When Chancery ſhall have it in Cafes out of the Kingdom, Ee. 


O chancery will give relief, tho' the land les out of the juriſ- 

diction, if the perſon is within the juriſdiction of the court: 
%, it will make joint-tenants account ſor profits of land ity 
Ireland, 

Or a truſtee, who lives in Eugland to perform his truſt in Be- 
and, a county palatine, c. Vide paſt, (4 W. 27.) 

90 it will decree the Kar! of Derby to perform an agreement 
concerning the /e of Man. Cn. Ch, 221. 

lf a matter ariſes in the juriſliction of the conrts of , of 
vue or dilticulty, parties may ſue here; yet if it is of ſinall con- 
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a. ſequence, the court will diſmiſs the bill with coſts. Brace 4, | 
4 Taylr, H. 1741. 2 Athyns 253.] 
5 So, if land within the dutchy is granted by the king, and upon 
4 a bill for a diſcovery and an account in chancery, an injunction js 
:B granted by the dutchy court; ſuch injunction ſhall be over-ryleg 
1 in chancery, and the priority of ſuit being here, an injunction af 5 
5 the ſuit there ſhall be granted here. 1 Ch. R. 53. 
* So a plea ſhall not be allowed to a bill in chancery, that the de. | 
| ] fendant has privilege to be ſued in the exchequer, 1 Ch, R. 69. ( 
"of For no privilege ſhall be allowed againſt a f/ubpena in chances, 
i where the intereſt of the king is not concerned. 1 Ch, R. E. # , 
3 Oxford 14. ; | 
$ 4 Nor a plea of privilege of the univerſity to a bill, concerning 
1 lands in Cornwall, 1 Ver. 212. But if it be allowed, it ought to ˖ 
fa come in by plea. Ca. Ch. 237. R. 2 Vent. 362. 
C : So, chancery ſhall have juriſdiction of a mortgage in a county 
4 4 palatine. | 


80, if the bill ſuggeſts that there are prior mortgages to perſon; 
out of the county palatine, though it be not proved. Se. 
i Fer. 298. 

50 a plea of the cinque ports was over-ruled. 1 Ch. R. 140. 

So, the court of ſtannaries does not ouſt chancery of its juril- 
dition ; for the former is a court of law, and not a court of n 
cquity. 2 Fer. 484. 

So, if A. mortgages the Je of Sarke, part of the dutchy of + 
Normandy, a bill lies in chancery for the redemption, R, hi 
2 Ver 49 5 . 

So chancery will relieve againſt a decree in Cheſter, where the 0 
chancellor was a party. R. 1 Rel. 331. I 

90, if an act of parliament gives an excluſive juriſdiction for 
ſuch and ſuch mines to a particular court; chancery ſhall not be in 
excluded, if the act does not erect a court of equity there, wi 
1 Ver. 58, 9. 

So, chancery has an admiral juriſdiction in many cates, 
1 Ver. 54. 

A matter, which ouſts the court of juriſdiction, ought r- 
gularly to be alledged by plea, and ſhall not be objected at 
the hearing of the cauſe. 2 Per. 484. 

But chancery will not make partition of land in Irelan, 
1 Ver. 421. Vide poſi, (4 E.) 

Nor will it examine the quantum of a debt to the king, or the 
extents for it; for that belongs to the exchequer : and a bill tor ! 
in chancery ſhall be diſmiſſed. 2 Ver. 426. 

Except where the extent is a fraudulent contrivance, cr the ct. 
fendant admits that the debt to the king may be well ſatisſel 
without the extent. 2 Ver. 426. | 

Nor will it grant a ſequeſtration of lands in Jreland. I. 

*2d Part of Ca. 124.* | ; 
2 Mad. (a. So, if there is a decree for an account in in the exchequer 0! 


Cheſter, Marches of Wales, Cc. chancery will not relieve up" ö 
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CHANCERY. 


hin here, becauſe the witneſſes live out of the juriſdiction. 2 Cu, 
G. 17. R. Ch. R. 452. 

Nor will it relieve againſt a decrce of commiſſioners of ſewers. 
1 Ver. 59. 

Nor on a bill, for an account of money collected by authority 
of commiſſioners of ſewers ; for the commiſſioners are a court, 
and have authority to determine. X. Ca. Ch. 232. 

Nor, for diſcovery of the money collected. R. upon demurrer, 
Cu. Ch. 232. 

do an appeal, or bill of review does not lie in chancery, on a de- 
ee in equity in a county palatine; but it ought to be to the king 
himſelf. R. upon Demurrer, 1 Ver. 177, 184. 

So, a bill ſhall not be allowed in chancery for diſcovery of the 
title to lands in the Cunty Palatine of Chefler, or Lancafler. X. 
1 Ch, R. 183, 278. Vide poſt, (4 E.) 

Nor, to obtain poſſeſſion of lands there. 1 Ch. R. 278. 

Or an account of the profits. 1 Ch. R. 278. 

Where the court has juriſdiction, it ſhall have regard to the 
hus of a foreign country, in its determination here; as, if a 
woman has a ſeparate property in her money in France, it thall 
not be decreed to veſt in her huſband. Sn. Eg. Cr. 100.“ 

If a debt is alfigned in Hallaud by the kulband to the wiſe, 
it ſhall be allowed here. Cz. Ch. 232. 

{If a foreigner contrives a match with a ward of this court 
abroad, yet if he is afterwards found here, the court will puniſh 
tim. Reach v. Garvan, M. 1748. 1 Vegey 157. 

[This court can decree ſpecific perſormance of articles exe- 
cuted in Euglaud, for ſettling the boundaries of two provinces 
in America. Penn v. Ld. Bultinere, P. 1750. 1 Vezey 444. 

[Tho' the juriſdiction of the court is ſubmitted to by anfwer- 
ing, yet if a want of it appears at the hearing, a court of equity 
will make no decrec. id.] 


Tury. 
Vide Trial, Ante, (X) -P, (4 V+) 
(3 Y.) Legacy. 


(2Y, 1.) When Words in a Will are expounded otherwiſe than 
they are in a Decd, 


ORDS in a will may have a different conſtruction from 
that, which they have in a deed. F. V. 20. Jide pt, 
(3Y. 7, Cc.) 


(3 Y. 2.) A Devxiſee ſhall have the ſame Advantage as an IIeir. 
If a legacy out of land, for the portion of © ſon or daughter, 


layſes for the beneſit of an heir, it ſhall alſo ſor the benefit of a 
Vor, II. N il deviſce. 
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deviſce. 2 P. V. 276. Vide ante, (3 P. 3.) Poſt, (3 J. 4, 
Sc. 

4 if it is deviſed for a portion, tho' not expreſſed for a Por. 
tion. 2 P. V. 276. 

So, if charged upon real and perſonal eſtate, as to the pan 
which aifects the real eſtate. 2 P. V. 278. 

So, where the heir ſhall have the perſonal eſtate applied fo 
the diſcharge of debts, a deviſee ſhall alſo have it. 2 P. I, 
Pr. Ch. 140. Vide ante, (3 A. 4, Cc.—3 P. 1, 2.) 


77. 


(3 Y. 3.) How a Legacy ſhall be recovered in Equity. 


Chancery will enforce the payment of a legacy. Vide ante, 
(3 A. 1.—3 G. 1.) 

And if it is a legacy in equity only, and not at law, it ought t» 
be demanded only in a court of equity, and not in the ſpirit, 
court; as, a ſum to be paid upon a ſale of lands. R. Hob. 265. 

If an infant ſues for a legacy in the ſpiritual court, and after. 
wards in chancery, a ſuit depending in the ſpiritual court, is no ples 
for the defendant to the bill in equity; for the plaintiff there ha 
not an equal advantage, to get ſecurity or intereſt, R. Ci. Cl. 8;, 
1 Per. 26. 

If a legacy in a will is eraſed, but upon the probate, the ew 
cutrix admits the will to be proved, as if there was no raſur; 
equity will compel the payment. 1 Ver. 256. P. V. 388, 

If the grandfather gives legacies to the grandſon, which are te- 
ceived by the father; his executrix thall anſwer for all, not 
actually paid by the father, with intereſt, tho' the father had 
given a bond to pay 6000 J. to the grandſon; for it {hall not be 
intended to include the legacies, if they are not mentioned, 
2 Ver. 481, 2. 

[A legatee, whether expreſsly ſuch or as ceſluigue truft, has 3 
right to ſatisfaction on an adminiſtration bond againſt real aſſets, 
in the hands of deviſee of adminiſtrator de benit non of the original 
teſtator; and this tho the nominal legatee and executor declared 
the truſt, and covenanted to pay the legacy. Aſbley v. Bailes 
T. 1751. 2 Vezey 368.] 

So chancery will oblige an executor to give ſecurity for the pay- 
ment of legacy, payable at a future day, on a ſuggeſtion, that he 
waſtes the goods of the teſtator. R. C. Ch, 121. 

And if the will is conteſted in the ſpiritual court, will flop him 
from receiving the debts, &c. till the couteſt is determined. R. 
Ca. Ch. 75. 

If an executor pays a legacy purſuant to a will, without notice 
of a revocation of it, it ſhall be allowed him, tho' afterwards i 


appears that the will was revoked, Cas C. 126. 


(3 1. 


(3 T. 4.) What ſhall be a Legacy. 


A legacy imports a bequeſt made by a teſtator of his goods and 
chattels. 

But it may be ſecured by a deviſe of lands, Sc. Vide ante, 
{3 A. 3, Ec. ; 

Any words which ſhew the intent of the teſtator, are ſufficient 
fr a legacy. Gadol. p. 3. c. 22. ſect. 21, Sc. Vide Deviſe, 
N. I, Z 
As, 1 the teſtator deſires his executor to give 200 J. to B. 
without limiting a time for payment; it will be a good legacy. 
1 Ch, R. 246. 

If a Igacy is given by a will, and an annuity or a legacy of 

ater value to the ſame perſon by a codicil, it thall not be in- 
tended in ſatisfaction of the legacy by the will, but the legatec 
ſhall have both. P. V. 424. 

Where two legacies of equal ſums are given to the ſame le- 
ratee, and in the ſame will, the legatee thall take only one. 
1 Brown 30.“ | 

*But where one of the legacies is in the will, and the other in 
the codicil, both ſhall paſs. 1d. 389, 390.“ 

[A donatio cauſa mortis is in the nature of a legacy, but need not 
be proved in the ſpiritual court as part of the will, for it operates 
33 a declaration of truſt upon the exccutor. Miller v. Miller, 
1.736. 3 F. I. 356.} 

It is not good unleſs made by the party in his laſt ſickneſs. 
Bid.) | 

*It is not abſolutely neceſſary that it ſhould be in extremis, a 
delirery with declarations of the intention at any time, if never 
revoked, ſeems good. 2 Brown 612,* 

[Nor unleſs it is delivered in his life-time, Bid. 

[Nor of a choſe in action, the property whereot does not paſs 
by delivery. Hid.] 

[The delivery of receipts for the conſideration of South-Sea an- 
nuities is not ſufficient delivery to ſupport a danatio cauſa n i of 
the annuities. Ward v. Turner, T. 1752. 2 Vezey 431.] 

[There cannot be a donatio cauſa mortis of ſtock or annut ties 
without a transfer, or ſomething tantamonnt. Ibid.] 

But a delivery of bank notes ſealed up in a paper, is a good 
tratio mortis cauſa. 2 Brown 612. Vide Anbler 218.* *21Part of 

2 Mid. Ca. 
(3 Y. 5.) Of what Thing void. 


But a void legacy ſhall not be decreed ; as, if the huſband of 
an orphan in London, deviſes the money which belongs to his 
wife in the hands of the chamberlain of Landon; for this is a 
(fe in action not deviſable. R. 2 Vent. 341. 

90, if a man deviſes a thing, which by cuſtom belongs to the 
beir at law, as an heir-loom ; it will be void. 

Nn 2 So, 
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CHANCERY. 


So, if he deviſes goods, which he has only as executor, or 20. 
miniſtrator, before a full adminiſtration made. 


(3 V. 6.) How a Legacy ſhall be paid. 


A legacy ſhall be paid, after all debts are diſcharged, out oſ 
the perſonal eſtate, 

So, if land deſcends to the heir, and the perſonal eſtate ;, 
exhauſted by the payment of debts upon bond, c. to which the 
land was liable, the legatee ſhall have aid in equity againſt the 
real eſtate, Semb. Sal. 416. 

So, if the perſonal eſtate is Be by the Payment of 
a mortgage. ,Sal. 450. Vide ante, (3 P. 3.) 

* Where there are two executors reſiduary legatees, and on 
ſettling accounts, one of them leaves in the hands of the other 
ſum ſuſſicient to diſcharge the other legacies ; and he in whoſe 
hands the money is left afterwards becomes bankrupt without 
having paid the legacies, the other ſhall anſwer out of his moici 
of the reſidue, as far as it will go in diſcharge of them, tho' the 
legatees may have received intereſt of the bankrupt, and taken 1 
dividend under the commiſſion. Ld. Raym. 1320.* 

If a man deviſes his lands, (then in mortgage) ſubject to hi, 
debts, to . his wiſe for life, then to C. the intereſt of his 
perſonal eſtate to BB. for life, then to C. and gives B. 1500 l. if 
mne accepts his will in lieu of dower, and there is not perſona 
eſtate to pay debts and legacics; if the mortgagee takes part of the 
perſonal eſtate, the legatces ſhall ſtand in his place for fo much 
out of the real. Lullius v. Leigh, M. 8 G.2. C. T. T. 5z.] 

(If A. on marriage conveys a frechold, and alſo a term for 
years, to truſtees, to raiſe a ſum for lus wife, and by his wil 
gives a portion to his daughter; his ſon and heir, executor, ſhall 
not ſell the term to pay his wite, but it ſhall go to pay debts and 
legacics, and the wife's be chargeable on the freehold, Lucy v, 
Gardiner, MH. 1723. Bunb. 137.] | 

So, if the perſonal eſtate is deviſed to A. and a term veſted in 
truſtees for payment of debts and legacies z the term ſhall be ap 
plied before the perſonal eſtate, R. 1 Ch. R. 47, 8. 

[If lands are deviſed to pay debts, and ſimple contract crt- 
ditors exhauſt perſonal eſtate, a ſpecifick or a pecuniary legatee 
ſhall be paid out of the land deviſed to pay debts. Haſeaeud s, 
Pope, T. 1734. 3 P. V. 322.} 

But if lands are deviſed to A. in fee, and ſpecific legacy t 

\ D. and bond-creditors come on ſnecine legacy for payment, B. 
aal not ſtand in bond-creditor's place, to char; ge the land deviics 
to A. for he ts a Geri fic deviſce as B. 72 22 leg: tee. Ibid.] 

(If A. purchaſes a term for 1000 years in lands, and agrees t9 
give a conſideration for the inheritance, and vendor covenants t. 
procurs conveyance to vendee and heirs; A. dies before comeſ- 
ance made, leaving B. his daughter 3000 J. and C. his fon ext- 
cutor and heir, who aſſigus the term in truſt to attend the inbe- 


ritance, and then takes convevance 0i the inheritace to himſcll, 
then 
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CHANCER Y. 


then he confeſſes judgment to one, mortgages the inheritance to 
another, without taking notice or ailigning the term, and dies 
inſolrent; the judgment ſha!l firſt be paid, then the mortgage, 
and then the 3000 J. to . the legatee, as adminiſlratris to C. her 
brother, before the ſimple contract creditors. Charlton v. Low, 
M. 1734. 3 V. W. 328. ] 

lf a man gives his $th-Sca bonds in truſt, that lis exccu- 
trix pay ſeveral legacies, and gives all the rebdus of his eſtate to 
his wife his executrix, and the S- ea bonds are not ſufficient, 
they ſhall be paid out of the other part of the perſonal eſtate. 
Cote v. Martyn, P. 1737. 1 Athyns 2. 

If there are not aſſets for debts and legacies; the debts ſhall 
be paid before legacies to a charity. P. N. 264. 

But if land is deviſed to the heir in tail, a legatce ſhall not 
have relief againſt the heir, tho' the perſonal eſtate is exhauſted, by 
payment of debts upon bond, Sc. N. Sel. 410. 

[If a man by will ſays, “as to my worldly eſtate, I diſpoſe, 
Ec. and gives 1004. to his daughter, to be paid by his fon, his ex- 
ecutor, a month after his widow's death, to whom he deviſes 
his real eſtate, with houſhold goods, and ſtock in trade, for life, 
and then to his ſon ;” and the perſonal eſtate is infullicient, the 
daughter's legacy ſhall be paid out of the real. Lypet v. Carter, 
7. 1750. 1 Yezty 499.] 

[If A leaves B. money, ſhe leaving C. 5001. at her death, and 
4. dies. C. dies, B. dies, her repreſentative cannot /et off a de- 
mand of B. on C. for the demand is in autre dit. Mellicat v. 
Inuit, H. 1748. 1 Yezey 207. 

[Where the uſe of goods is given to one for life, he muſt ſign 
an inventory expreſſing them to be in his cuſtody tor life only, 
and then to be delivered and remain to him in remainder. S- 
ing v. Style, M. 1734. 3 P. V. 334-] 

The inventory is to be depoſited with tlie maſter; formerly 
ſecurity was required. Bill v. Kinaſfton, 1740. 2 Athyns 82. 

How a legacy ſhall be paid upon a deviſe to pay debts and le- 
gacies. Vide ante, (3 A, 3, E.) 

When a legatee ſhall refund, or abate in proportion. Fiz 


enze, (3 G. 3.) 7%, (3 J. 18, 19.) 


(3 Y. 7.) How a Deviſe ſhall be conſtrued. 


Where legacies were given to fix grand-children by their 
chriſtian names, but the name of one was omitted, and that of 
another repeated, it was held that all ſhould take equally, 
I Brown 31.* 

elf a legacy be given to the #49 daughters of A. who has in 
ſact three daughters, they ſhall all take. 2 Brown 85, But, to 
the children of A. ſhall not extend to a child, in ventre /a mere. 
I. 63. 

2 bequeſt to firſt and ſecond couſins ſhall extend to a ſirſt 
couſin once removed, and to a great niece, Id. 125. 
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CHANCERY. 
To the children of a deceaſed ſiſter ſhall be only to the chi. 


dren living at the teſtator's death. Id. 658.* 


Tlie extent 

of the 

words. 

Pide aeariſe, 

(N. 1, Sc.) 

Vid, ante, 
(3 A. 8.) 


To grand- children, ſhall extend to great grand- children, he. 
cauſe in common parlance, the firſt word includes the latter, 
Ambler. 607 .* 

[If A. deviſes money to the relations of B. to be equally gi. 
vided between them, it ſhall be confined to ſuch as would take 
by the ſtatute of diſtributions, but they ſhall take per capita, 
Thomas v. Hale, P. 1 G. 2, C, T. T. 261.) | 

[If A. deviſes to his near relations, it means ſuch as are within 
the ſtatute of diſtributions. Whithorn v. Harris, T. 1754, 
2 Vezey 527.) Mie 1 Brown 31.“ 

[If a man deviſe a legacy to his nearef poor relations, it ſhall 
not extend to al! his poor relations, even that he knew. God. 
inge v. Goodinge, P. i749. 1 Vezey 231.] 

[If A. by will declares he intends to diſpoſe of his houſhold 
goods by codicil, and deviſes the reſidue of his perſonal eſtate 
not diſpoſed of, or reſerved to be diſpoſed of, to his wife, and 
makes a codicil without diſpoſing of his houſhold goods, they 
ſhail not go to the reſiduary legatee, but according to the ſtatute 
of diſtributions. Davers v. Dewves, T. 1730. 3 P. V. 40.] 

If A. bequeaths to his grand-children B. C. and D. 1000/, 
each, and the intereſt to their uſe, and if any dies, to the ſuryi- 
vors or ſurvivor, are and ſhare alike, the intereſt to be paid 


to their father, to be improved to their uſe, B. dies an 


infant, then C. dies; the ſhare which C. took by the death of B. 
ſhall not ſurvive to D. but go to the father, C.'s adminiſtrator, 
both principal and intereſt ; for Hare and ſhare alike are tAnta- 
mount to equally to be divided. Rudge v. Barker, T. 9 G. 2. 
C. To 3124s } | 

If a man gives all his eſtate, leaſes and intereſt in his houſe 
in H. and all the goods therein, aud all plate, &c. to his wife, 


but defires her at her death to give ſuch leaſes, houſe, goods, &:, 


amongſt ſuch of his relations as ſhe ſhall! think moſt deſerving; 
and ſhe by will gives her intereſt in the houſe to A. and after 
legacies, the reſidue of her perſonal eſtate to two whom the 
makes executors, and dics without giving the goods, &. to her 
huſband's relations, the wite took oaly beneficially during her 
life, and the goods, Sc. or the value of them, ſhall be divided 
among the next of kin of the huſband. Harding v. Gh, J. 
1739. 1 Atkyns 460.] | . 

| [A deviſe of money to be divided among all the children ot 
A. does not extend to a child born ſome years after the teitator 
death. Hebe v. Heathe, H. 1740. 2 Athyns 121,) 

[If A. gives 3000/7. to truſtees to place at intereſt, or on a 
purchaſe, and to permit his wife to take the profics during life, 
and then to divide the whole principal and intereſt among bis 
four children, ſhare and ſhare alike, and the ſurvivors, but not 
before twenty-one, or marriage; if any die before, his ſhare to 
be divided among the ſurvivors, and one of them B. attains 
twenty-one, but dies in the mother's life, her repreſentative — 

are 
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fave her ſhare of what remains in money, but not of what is 
veſted in real eſtates, which goes to the heir at law, H. 1740. 
2 Atkyns 123.] 

If a will directs that the intereſt with the principal of a teſ- 
tator's eſtate ſhall be ſettled on the daughter, or, the hcirs of her 
body, as the executors think fit; they cannot give it from her to 
to them, but the word or muſt be conſtrued and. Read v. Snell, 
7. 1743. 2 Atkyns 642.) 

If the reſidue of real and perſonal eſtate is deviſed to truſ- 
tees, to be ſettled on teſtator's daughter, and the heirs of her 
body, but in caſe ſhe die /caving no heirs of her body, then as 
to one moiety to A. and his wife, and their heirs for ever, and 
as to the other, to B. and C.; this is a gift to the daughter for 
fe, with a contingent remainder to ſuch heir of her body as 
(hall be living at the time of her death, and the deviſe over to 
A. B. and C. is good, Bid.] 

If a man by will appoints the intereſt to be made of his per- 
ſonal eſtate ſhall be paid to his father for life, chen to his mo- 
ther for life, and after their deceaſe gives the reũdue of his per- 
{onal eſtate to his brother and filters, and the ſiſters of his wife, 
ſhare and ſhare alike, and if either dies before him, or the ſur- 
riror of father and mother, their ſhare to be divided among the 
ſurvivors of them; the brother dies in teſtator's life, the ſiſters 
in the mother's life, the wife's filters are intitled to the whole 
reſidue, to the accumulated thares of the perſons dead, as well 
as to their own original ſhares. Pain v. Benſon, P. 1744. 
3 Athyns 78.] 

[If a man by will bequeaths his lands to his wife A. for life, 
then to B. niece to my ſaid wife; tem, I give the nſe of 500/7. 
ſtock for her natural life, but after her death I give the 500. 
among the brothers and ſiſters of my ſaid wife; the wife and not 
the niece ſhall have the 500/. for her life. Cofiledin v. Turner, 
7. 1745. 3 Athyns 257.) 

If a man by will gives money to truſtees, to pay the intereſt 
to his children, with other directions, but makes no proviſion 
for the contingency of any of his children dying without an 
ue, but only that if the iilue of any of the children ſnauld die 
without iſſue before twenty-one, then their ſhare to be divided 
among his children equally, and gives the refidue af his citate to 
his ſons; and one of his ſons dies without iſſue, his ſhare having 
never veſted in him, ſhall not go to his repreſentative z and being a 
ſhare of a ſum divided from what teſtator intended to be the re- 
ſidue, it ſhall not go to the reſiduary legatces, but ihall go 
among the ſurviving children. Fonereau v. Porereaus, P. 1745. 
3 Athyns 315.) 

If A. by her will gives to her nieces B. and C. each one half 
of the produce of bank-ſtock, and 1 their iſſie, and if either of 
them die before the legacy becomes due, and leave no i her 
hare ſhall go to the ſurvivor; and B. has a ſon at the time of 
the deviſe, and dies before A. leaving a ſon, this ſoa is intitled 
to a moiety of the produce of the itock ; for the words xclate to 
Nn4zxz any 
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any iſſue ſhe might leave at her death. Lampley v. Blower, I. 
1746. 3 Atkyns 396.] 

[If a man deviſes 5000 J. out of his eſtate to be equally d. 
vided between his children, with remainder in the ſame eſtate t 
his firſt and other ſons, and then to his daughters; the eldeſt 
ſon ſhall * a ſhare. Iucledon v. Northcote, H. 1746. 3 4. 
kyns 139. | 
l lik man deviſes lands to his wife for life, then to A. and the 
heirs of his body, and for want of ſuch ifſue to be fold and di. 
vided among his relations, according to the ſtatute of diſtribu. 
tions; and A. dies without ifſue in the life-time of the wife, {he 
is not intitled to any ſhare of the diſtribution, Morſely v. Jebn. 
fon, M. 1753. 3 Atkyns 758. Davis v. Baily, H. 1747. 
1 Vezey 84.) 

If a man by will gives 3oo/. to the children of his ſiſter $, 
to be paid by his executor, and equally divided at twenty-one or 
marriage, with intereſt, and failing any, their ſhare to rhe fur. 
vivors, and failing all to G.; S. has but one child at making the 
will, it ſhall be conſtrued for the benefit of all the ſhall have, 
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Meddifon v. Andrew, M. 1747. 1 Vezey 57.) {4 
[If a man deviſes his relidue to be divided into ſiſths, tw1 of 
parts to A. and B. or their iſſue, in default to the ſurvivor, fu 
their iſſur, one part to C. or his iſſue, one part to another bro. m 
ther whole name he has forgot, or his iſſue, another fifth to D, Ai 
and her children; it ſhall be conſtrued to ſuch legatees, or their th 
3 ilue, whom he knew not whether they had children living or ' 
4 not; and to ſuch legatees and their children jointly whom lie 
| knew to have children. Le Farrant v. Spencer, T. 1748. 1 Ve. ni 
4 | Te) 97+] TY | ce 
5 If A. deviſes 10 J. a-piece to the ſon and two daughters by in 
. name of J. E. then 3oo l. to B. to be paid at twenty-one, or fo 
* marriage, and intereſt in the mean time for her maintenance; ſh 
8 but if the dics before, then to the younger children of F. E. al 
* equally to be divided, the eldeſt ſon to be excluded, and ſays no- pc 
4$ thing of intereſt; this ſhall go to ſuch as are younger chil- al 
* dren at the death of B. Elin v. Airey, T. 1748. 1 V+ th 
{8 ⁊cy 111.J | (i 
4 | [If a woman having a power to appoint 4000 J. to her kin, E 
#8 and for default to go according to ſtatute, and by will appoints 
1 to A, her nephew, he paying annuity to his mother, and gives p: 
-wl the reſidue of her eſtate to her niece B. and A. dies in teſta- Ve 
. trix's life, the 4000 J. goes to B. Ote v. Heath, M. 1748. in 
1 Vezey 135. | | 2 
f [If a man by will gives his daughter A. wife of B. 3zoool. 
for che uſe of her younger children, in ſuch manner, ſhare and m 
8 proportion, as the pleaſes, and if no appointment, equally, and 
to ſurvive if any die under age unmarried, it extends only to E 
thoſe born at making the will, or at moſt at tcitator's death. 
Coleman v. Seymour, II. 1748. 1 Pezcy 209.] in 
[If a legacy is given to younger children, and after teſtator's p 


death a younger becomes the elder, he ſhall nevertk<cleſs have bis 
ſhare. Did.) 
[li 
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f a man deviſes leaſehold to his wife, for ſo many years as 
he ſhall live, then if ſon K. is living, to him for ſo many years 
5 he ſhall live; but if then living, and ſhall then or afterwards 
have iſſue- male, then to him abſolutely ; but if R. die in wife's 
life, without leaving iſſue-male, then over; and R. dies in wife's 
life, it goes to his reprefentative. Jaciſ v. Fackſon, H. 1748. 
1 Vezey 217+] 

f a man deviſes all his lands, c. to his wife for life, then to 
his daughter for life, then to her children, equally to be divided, 
and for want of children to his right heirs on the fide of the F.'s; 
the children take as tenants in common for their lives only, and 
each is intitled to a ſhare of the profits from the death of the 
mother, tho* not born when the will made. Goodwyn v. Geed- 
with H. 1748. 1 Vezey 226.] 

If a man by will gives a daughter 4000/. provided ſhe relea- 
ſes when at age to her brother A. her ſtare of an eſtate under 
her grandfather's will, and the receives part of it, A. is intitled 
to her ſhare. bid. 

[If a man deviſe in truſt for his ſon A. for life, remainder to 
{apport, &'c. remainder to his firlt ſon, and the heirs of the body 
of ſuch firſt ſon, and for default, 4% fund, third, and fourth 
ſucceſſively, in remainder one atter another z and A. has no fon at 
making the will, has one who dies in teitator's life-time and 
zuother, this laſt ſhall take as ſirſt fon, and he might alſo take by 
the remainder to the ſecond ſon, Laax ve Halnden, T. 1749. 
1 Vozey 290. ] | 

[If a man gives 30, ooo“. to his wite, and after other pecu- 
nary legacies, the reſidue of his perſonal to his eldeſt ſon R. ex- 
cept ſuch legacies as he ſhall indorſe as a codicil; and by ſuch 
indorſement he directs that the 3<,0007. ſhould be to his wiſe 
for life only, and then to be divided among his children as ſlie 
ſhould by deed, will, or inſtrument in nature of a will, direct ; 
and ſhe marries again, and in her tecond huſband's life (having 
power to diſpoſe) by will appoints the diſtribution of the moneys, 
and two of the children dic in her life-time, their ſhares go to 
the repreſentatives of R. the refiduary legatee, and ſhall not be 
divided among the reſt of the children. D. of Maribortugb v. 
L. Godolphin, MH. 1750. 2 Fezey 01.] 7 

(If a man gives a ſum to his ton 's younger children to be 
paid at twenty-one, and if auy dies, to {urvive to the others, it 
reſts in thoſe who are born at teſtator's death, and does not 
include thoſe born afterwards. Horley v. Chaloner, M. 1750. 
2 Vezey 83. 

If a man deviſes the moicty of his perſonal ęſlate; the moiety of 
money, bonds, and leaſes paſles. I. Ca. Ch. 16. 

[Deviſe of arrears of intereſt paſſes arrears of an annuity. 
Hele v. Gillert, T. 1752. 2 Vezey 430.) 

A deviſe to truſtees to pay the produce to A. without limit- 
ing the duration of the intereſt, is au abſolute gift of the princi- 
pal. 1 Brown 532. If 
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If he deviſes his wor/dly gſtate, viz. that debts be paid, and 
wife have a moiety of what 1s left; and the remaining part 7 2 
— real and perſonal, I give to my brother ; R. that the wife ſhaj 

ave a moiety of the real and perſonal eſtate, after debts pai, 
2 Ver. 690. | 

[If a man by will deviſe all his lands in V. to his ſiſter A. {9 
life, with remainders over, then to her huſband B. for life, they 
to C. for life, with remainders over, and makes A, and B. and 
another executors, and directs the ſurplus of his perſonal to he 
laid out in lands to be ſettled to the ſame uſes; and by his codi, 
cil gives C. an annuity out of the freehold lands, limited to kin 
till they come to be poſted by him, and reciting his will, di. 
rects that his dwelling-houſe after the death of A. ſhould come 
to B. but the reſt of the lands thereby given to B. he directs the 
profits of them to be divided between B. and C. and C. 's annuity 
to be taken as part of his dividend; C. is not intitled to the 
moiety of the intereſt of the ſurplus of the perſonal eſtate during 
the life of B. after the death of 4. Beauclerk v. Mead, P. 1741, 
2 Atkyns 167.] 

If a man deviſes all his houfhold goods, his plate paſſes, 
2 Ver. 638. 

Or, all his furniture and picturet. R. 2 Per. $12. 

Alf a legacy be given of a cabinet of curioſities, ornaments 
of the perſon tho” frequently ſhewn along with it by the teſtator, 
Jhall not paſs. 1 Brown 467.“ 

If a man deviſes 4/ his perſonal eftate in W. to A. it will be x 
ſpecific legacy, and will give all his goods, coaches, horſes, and 
all that he had at that place. R. 2 Yer. 688, Eq. R. 87. 

[If A. deviſes to his nephew and others truſtees 6002 /, Sul. 
Sen. annuities, to be laid out on lands to be ſettled on B. Cs. 


and by codicil taking notice of this gives 1200 J. to the ſame 


uſes, and makes his nephew executor, and dies poſſeſſed of large 
perſonal eſtate, but only 5360/. South-Sea annuitics when he 
made the will; this is a ſpecific legacy, and the 5 360 J. ſhall not 
be made up 6000/7. out of the perſonal eſtate. Afton v. Aſpen, 
AM. 9 G. 2. C. T. T. 152. 3 P. . 384.] 

[Bur if A. deviſes 1000 J. Sauth- Sea ſtock to his wife, he har. 
ing then 1800 J. afterwards reduces it 200 J. then makes it up 
1600 J. then the act takes place, changing three-fourths of the 
Suth-Sea ſtock into annuities, and teſtator dies, having 4004 
ſtock, and 1 200 J. annuitics, the wife ſhall have the whole le- 
gay 1 J. Partridge v. Partridge, MH. 10 G. 2. C. J. 

» 226. 

[If a man deviſes to A. 400 J. (without the word my) E. 
India bonds, to pay the intereſt to B. till twenty-ene or marriage; 
then to pay the faid 400 J. Eaft-India bonds to her; and recitcs 
this bequeſt in codicil, and another of three exchequer orders 
which he has ſince diſpoſed of, and ſubſtitutes a pecuniary leg 
cy for theſe orders, and only one Eaft-India bond is found at l 


death, it is not ſpeciſic, but a bequeſt of quantity, and {hall 1 
| ; made 
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made good 72 the reſidue. Sleech v. Thorington, T. 1754. 
60. 

F 12 bo of South-Sea annuity-ſtock, or South-Sea annuities is 

given to ſeveral perſons in ſeveral proportions, and 13.13 the 

remainder thereof to A. and there is a deficiency, it is ſpecific, 

and ſhall not be made good from the reſidue, but all the parties 

muſt abate in proportion, Hid.] 

If a man deviſe to his daughter 100 J. a- year long annuities 
and then give to two others 50 1. long annuities each, theſe lat- 
ter legacies ſhall be 50 “. a-year annuities, 1 Brown 482.4 

*But, if on the whole of the context, the words of the teſ- 
{ator be ſo uncertain as that it cannot appear from them whether 
be intended a certain ſum by the year, or a groſs ſum, evidence 
of the ſtate of his fortune ſhall be admitted to ſhew he meant 
only a groſs ſum: as where a teſtator gave to M. P. the 
ſum of 500 J. flock in long annuities, to M. H. the ſame, to 

I. B. the ſum of 200 J. flock in long annuities, the intereſ 
theresf to accumulate, until ſhe ſhould attain 21, and then the whole 
to be transferred to her by his executors, and alſo to H. D. 
100 J. flock and long annuities, the intereſt thereof to accumulate, 
until ſbe attains 21, and then the whole 10 be transferred to her by 
his executort; and then gave the reſidue to his nephews : here 
becauſe it appears uncertain whether the teſtator meant that the 
intereſt of a groſs ſum ſhould accumulate, or that the legatees ſhould 
have 300 J. Cc. per annum, evidence was admitted to ſhew that 
the whole fortune of the teſtator was only 120 J. a- year long an- 
nuities. Id. 472.“ 

alf no fund be provided for legacies, they ſhall be in the cur- 
rency of the country where they are given; as where a will is 
made in Jreland, and ſome Icyacies are given in ferling and 
others in [r;/þ currency, and others without any denomina- 
tion ſpecified, theſe ſhall be in 7/5 currency. 2 Broan 38. 

ef legacies be given in ſtock, and then others without that 
addition, and then others with a direction to fell ſtock, this 
makes them all ſtock legacies, i Zrown 28. 

If he deviſes 15 J. a-piece to each of his relations an the part of 
bis father and mother: payment of 15 J. to A. and 15 J. a-piece 
to each child of A. will be good; tho' it is nat conformable ta 
the diſtribution upon the /atute for the diflribution. of inteſkutes 
later. 2 Fer. 381. = 

So, a deviſe of his perſonal eftate in IV, to A. gives him the 
rents, due at his death, of the lands in N. Eg. K. 87. 

Tho” it be all his perſonal Hale, except his bedding; for that 
does not reſtrain the words to furniture. Eg. R. 88. 

[A deviſe of the rents and profits of an eſtate to a huſband for 
life, without impeachment of waſte, enables him to cut timber, 
Partridge v, Panvlet, H. 1737. 1 Au 467.) 

If a man deviſes his bond, debt, Sc. the money due paſſes. 

And the intereſt, as well as the principal, due upon the bond. 

If a man deviſes all his houfoild gozds, money, and plate; this 
giyes all money due upon mortgage or ſecurity, but not his S- 
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Sca or annuity ſtock (being as a chattel real.) Per Gilbert 0, 
B. Eq. Ca. 203. Dub. per me, being coupled with the houghgy 
goods, whether it extended beyond money in the houſe, 

[A deviſe of 200 J. ſecured on mortgage on the eſtate of 4 
and all meſſuages, lands, and tenements, for ſecuring the {ans 
paſſes the principal only. Roberts v. Kin, M. 1740. 2 4: 
kyns 1 12] 

If a father leave his daughter a money legacy, and then devi. 
ſes to her all goods and things, of every kind and fort whatever 
found in her cloſet at his death, this does not paſs money found 
there. Tbid.] 

[ Goldſmiths notes, and bank bills do not paſs by a deviſe of 
mortgages, ground-rents, judgments, c. whatever I haye ct 
{hall have at my death, as plate, jewels, linen, houſhold goods, 
coach and horſes, Timewell v. Pirkins, M. 1740. 2 f. 
kyns 102.] | 

[Bank notes will not paſs by the word ſecurities, but muſt be 
conſidered as caſh; dividends paid into the bank where teſtator 
kept his caſh are not dividends due and received by him. Su. 
cot v. Watſon, T. 1745. 3 Ant 226.] 

If one ſeiſed of lands in 4. and poſſeſſed of a term for year, 
in B. deviſes all his lands and real eſtate in A. and B. to S. and 
his heirs, and then diſpoſes of his perſonal eſtate, this will not 
paſs the term to S. Davis v. Gibbs, H. 1729. 3 P. V. 20. 

If he deviſes to his wife 1200 J. and all the goods, chattels 
plate, jeavels, houfheld Ruff, and flock in and belonging ta his ha; 
400 /, in his houſe does not paſs. Pr. Ch. 8. 

But by a deviſe of a man's houſe, with “ all that ſhall be in 
it” at the time of his death, bank notes and caſh ſhall paſs, 
Ambler 68.* 

Current coin, if curious pieces, and kept with medals, wil 
pals as ſuch. Bridgeman v. Dove, M. 1144. 3 Athyns 201.} 
IA library of books, whether ſmall or great, will not pals a; 

furniture. Bridgeman v. Dove, M. 144. 3 Athyns 201.] 

[If one deviſes to his wife all his houſhold goods, and other 
goods, plate and ſtock, within doors and without, and bequeails 
the reſidue of his perſonal eſtate to B. the teſtator's ready money 
and bonds do not go to the wife; for then the reſiduary bequeſt 
would be void. Moolcomb v. Moolcomb, P. 1731. 3 F. 
W. 112.] 

If A. ſettles a houſe upon his daughter for life, and aſter- 
wards to others and by his will deviles a// the gords, furniture, 
and ornaments in the haue, to ſuch perſons as the haufe was to ge 50 
after his death; the daughter ſhall not have the property and 
diſpoſal of the goods, but the uſe only for her life, R. Pr. 
Ch. 26. 

If he deviſes to his wife Ji rings, and houſhold gords ; plats 
uſed in the houſe doth not paſs. Pr. Ch. 207. 

*By a bequeſt of houfoold furniture which ſhould be within or 
upon the premiſſes at the time of teſtator's death, plate which 
was very conſiderable, but was proved to be iu uſe, and ſuitable 

to 
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to the rank of the teſtator, and pictures which were hung up, 
and linen were held to paſs; but not books. Ambler 605* 

hy a bequeſt of plate, c. and ſtoves of all kinds, and other 
ande and chattels whatſoever, which ſhould be in and about his 
dwelling houſe at T. running horſes were held to paſs. Id. 612 * 

[If a woman ſays, I give to B. all my goods, wearing apparel 
of what nature and kind ſoever, except my gold watch; houſhold 
ods, wearing apparel and ornaments of the perſon, only paſs, 
jut not the reſidue. Critchton v. Symes, T. 1743. 3 A. 
A 01.] 

If he ſays, the furniture and picturet in my horſes in A. and B. 
Pull go with my houſes, and iny chapel plate, to my chabel; tho” fin- 
„ure generally includes plate, yet plate carried for his uſe from 
one houſe to another, does not go with his houſes ; for here it 13 
diſtinguiſhed from his furniture. X. Pr. Ch. 251. #4. 
Abr. 200. 

[China paſſes under the word furniture, unleſs the deviſe is by 
2 ſhop-keeper. Hele v. Gilbert, T. 1752. 2 Vezey 430. ] 

If he deviſes to A. bis ſilver tea-hettle and lamp with the appur- 
tenances 3 the filver tea-pot, milk-pot, tongs and caniſters do not 
paſs, R. 1728. Eg. Ar. 201. | 

So, if he deviſes aff his goods, chattels, furniture, houfhold fuf, 
and «ther things which then were or ſhould be in his hauſe at his 
dab; 265 l. ready money, in the houſe at his death dees not 
paſs; for other things import others of like nature. R. 1724. 
Eg. Abr. 201. 

(If a man deviſes all his eſtate, real and perſonal, to truſtees 
on truſt, as to ſo much of his perſonal as ſhould be on his ſeat 
at P. to ſuffer his wife to enjoy during life; a ſum of money in 
the houſe does not paſs, but all ſtock, live and dead. and all 
ſtores on the lands in hand, do pals. Jncleden v. Northeote, II. 
1746. 3 Athyns 430.] 

If he deviſes ſo much money 70 al! the hoſpitals; it extends only 
to all the hoſpitals in the town, Cc. where he lives, if there are 
any there. P. IF. 425. 

alf a legacy be given to ſuch lying-in-hoſpitel as the executor 
ſhall name; and the teſtator afterwards ſtrike out the name of 
the executor, the court will ſuſtain the legacy, and appoint what 
lying-in-hoſpital thall take it. 1 Brown 12.“ 

80, of a legacy to repair parſonage houſes, the ſelection of 
the objects is in the court. 4d. 444.“ 

(If A. gives 100 J. to each of the public charities mentioned in 
the will of B. this includes charities not confirmed by charter, as 
to the poor of a pariſh, or poor houſekeepers, at the diſcretion ot 
an executor z the extenſiveneſs makes it public. Attorney-general 
v. Pearce, MH. 1740. 2 Atkyns 87.] 

But, if a man deviſes a his moveable gazds and chattels, his 
debts do not paſs. R. Fon. 225. 

If he deviſes all his furniture at his Hane at B. goods pack'd 
up, to be ſent and uſed for furniture there, do not paſs. R. 


2 Ver. 539. 
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Nor goods removed from the houſe by accident, by reaſon 
that the leaſe of the houſe was ſurrendred or expired, if done 
without fraud in the party. R. 2 Ver. 747. 

[If captain of a man of war deviſes all his goods on board the 
ſhip A. and they are removed to ſhip B. before his death, ye; 
they paſs; tho” in caſe of a deviſe of goods in a houſe it is other. 
wiſe, unleſs they were removed on account of fire, and teſtatg; 
dies ſoon after. Chapman v. Hart, T. 1749. 1 Vezey 271.] 

So, if a man agrees that his wife ſhall not have any of his per. 
ſonal eſtate, except the houſhold goods and furniture at his death, 


and he has two houſes, one in which he lives, and the other for 


the uſe of ſeamen; the wife ſhall have the former only. 2 P. 
. 302, 304. 5 

If an upholſterer deviſes his houfbold goods, thoſe in his ſhop do 
not paſs. 2 P. V. 303. | 

[A deviſe by an India captain of all houſhold furniture, linen, 
plate, and apparel whatſoever, includes only what is for domeltick 
uſe, not what is for trade or merchandize. Le Farrant v. Spen- 
cer, T. 1748. 1 Vezey 97..] 

So, if a man deviſes his utenſils; plate and jewels do not paß. 

R. Dy. 59. ö. 
[A deviſe of houſhold goods and implements of houſholl 
does not paſs malt, hops, beer, or victuals in the houſe, nor 
guns and piſtols uſed in riding or ſhooting game; but a clock in 
the houſe not fixed to it paſſes. Slanning v. Style, M. 1734. 
3 FP. V. 334.) 

[If a man poſſeſſed of a leaſe of a farm, malthouſe, Ec. at 40. 

per annum, gives to his wife all his houſhold goods, cattle, corn, 
hay, and- implements of huſbandry and ſtock belonging to his 
houſe, meſſuage, farm, and premiſſes in ſaid leaſe, and ſhe to 
pay the 40 J. rent; the ſtock in the malt trade paſſes. Bras. 
bank v. Wentworth, T. 1743. 3 Atkyns 64.] 
If by will he acquits his ſervant of all debts, accounts, and de- 
mands; a trunk, in which there are jewels, Sc. in the cultody 
of the ſame ſervant, is not thereby deviſed to him. Sen, 
2 Ver. 114. | 

If he deviſes to his wife all his jervels; his collar of SS. and 
garter, or diamonds faſtned to bonnet or robes do not paſs. R. 
Oven 124. 

If he deviſes all Bis houſhould goods; plate commonly uſed in 
the family paſſes. P. W. 424. 

*By a bequeſt of all drawings and pictures, pictures bouglit 
after making the will, paſs. Ambler 641.* | 

[If a man by will deviſes all his plate to his wife, and by his 
codicil gives her the uſe of his houfbold gaod for life only; if it 
appears the plate was uſed in his houſe, the words houſhold 
goods include the plate, and ſhe ſhall have it ſor life only. Snel- 
ſon v. Corbet. T. 1746. 3 Atkyns 369.] 

So, if A. deviſes 200 J. to each of his three daughters, and if any 
die without iſſue, her part to go to the ſurvivors z if any marries and 
dies without iſſue, her part does not ſurvive z for money cannot be 
intailed, R. 2 Vent. 349. 1 
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(lf A. gives three-fourths of his perſonal eſtate to his three 
ons, equally to be divided, and deviſes the other fourth to his 
ſons in truſt for his two daughters, the intereſt to be paid to 
them reſpectively during their lives, and afterwards to their or 
richer of their child or children, and for default to his three ſons, 
equally to be divided; and one of the daughters dies, leaving a 
ſon, the other without iſſue, her moiety ſhall go to the ſon of the 
other, Stephens v. Hide, P. 7 G. 2. C. T. T. 27.] 

If a man deviſes 10 J. to each ſervant living with him at his 
Auth; it does not extend to the ſteward of a court, or ſuch a 
one, who ſerves many others beſides the teſtator. R. 2 Yer. 546. 

[If a man gives 100/. to he tts ſervants living with him at 
the time of his death, and has only two at making the will, but 
takes a third, and all three live with him at his death, the 1001. 
(hall be divided among them all. See v. Thorifigton, T. 1754. 
2 Vizey 560] 

If he deviſes ſo much ſugar to be paid at ſuch a time; if it is 
not paid at the time, the executor ſhall be decreed to pay the va- 
lue with intereſt, R. 2 Ver. 553, | 

If he deviſes /and and money to his wife; provided, if ſbe dics 
without i ſue, 80 J. Mall go to his brather, after the death of his wife : 
if ſhe has no iſſue at her death, the 80 J. ſhall go to his brother, 
for it ſhall be intended to be immediately upon her death. R. 
2 Wer. 758, 766. 

[If A. by codicil gives to B. during her natural life his houſe, 
with all the goods therein, the deviſce has no larger intereſt 
in the goods than in the houſe. Leeke v. Bennet, H. 1737. 
1 Atkyns 470+] 

{lf a man covenants to lay out a ſum in lands, and deviſes his 
real eſtate before ſuch purchaſe made, the money agreed to be 
hid out will paſs to the deviſee. Green v. Smith, M. 1738. 
Ahn 572+] 

If a man, having made his will, enters into a contract 
tor purchaſe of land, the lands contracted for will not paſs by 
the will, but deſcend. Hid.] 

[If an anceſtor after making his will agrees for the purchaſe 
of particular lands, the heir at law ſhall have them it good title 
can be made, otherwiſe not, nor ſhall he in that caſe have the 
money, Hid.] 

[The word gate, paſſes not only land, but all the intereſt the 
teitator has in it, tho' there is a locality. T. v. Page, P. 
1740. 2 Athyns 37.] ; 

[If A. deviſes lands to truſtees to receive the rents, and pay 
them to his wife for life, and to permit her to charge them with 
2001, then to B. for life, then to C. for life, charged and charge- 
able as aforeſaid, and aſter determination of theſe eſtates, to D. 
his heirs, c. charged and chargeable with 1000 J. a- piece to his 
fix nieces, to be paid to them reſpectively in twelve months after 
lis death, and to be raiſed by the truſtees in like manner; the 
words charged and chargeable run over the particular eſtates as 
well as the fee, and the legacics ſhall be paid twelve months 

anter 
2 


— o 
r by a fl 


4 + I; ae | #» __ n x 
eb”. os. » af 7. 4 
* „ — _ 3 8 5 
1 « ” * P % * 2 5 
g - . « * * 


8 


WW 5 22h, 
ood * 


- 


CHANCER Y. 
after the death of . Carter v. Carter, M. 1748. 1 75 


168.) 4 
If he deviſes his perſonal gate and the produce of it ts bi: fn, na Wl | 
F be dies before twenty-one, or marriage, to his brother : If the fon 10 
dies before twenty-one, the brother ſhall have only the Capital, f 
not the produce in the life-time of the fon. R. 1 P nl 
V. Foz. ; 
1 — eſtate is deviſed to A. the produce of it {aft 
maintenance) to be laid up till he is twenty-one, and if he die [ 
before twenty-one, and his mother has no children, then all th: 
legacies and bequeſts to A. to go to B.; A. dies before twenty, th 
one; the produce from the death of A. ſhall accumulate and b. x 
added to the capital, and if the mother dies without children go, f 
to B. Studholme v. Hedg fon, T. 1734. 3 P. V. zoo. Grin 9 
v. Elius, M. 1742. 2 Atkyns 473. 1 
[If a mother gives all her real and perſonal eſtate to her daugh. 90 
ter and her heirs; but if ſhe die before ſhe is of age to diſpoſ p 
thereof then gives the ſame to tiuſtees to raiſe 6000 /. for a cha b 
rity, the reſidue thereof, if her daughter dies unmarried, to he 
(teſtatrix's) ſiſters; and the daughter marries, has a daughter, a 
and dies aged twenty, her huſband fhall have the yer. ol 
| ſonal eſtate, as the was of age to diſpoſe of that at four. n 
teen; the real eſtate ſhall ſatisfy the 6000 J. and ſubject therety if 
go to the huſband for life as tenant by curteſy, and then ts P 
his daughter in fee. LEellafis v. Uthwatt, H. 1737. 1 4: 
&yns 426.5 1 
[If one deviſes lands to truſtees to be ſold, and the money t 1. 
be laid out in lands or ſtock, in truſt to permit A. to receive the p 
profits during life, then in truſt *to B. during life, then in truſt F 
for the uſe of the iſſue of the body of B. with remainders over, the 
money mult be laid out in land, B. has only an eſtate for life, 9 
iſſue takes in male and female, and there muſt be croſs re tl 
mainders to the females. Meure v. Meure, P. 1737. 2 4: b 
kyns 265.] d 
[If a man by will creates a term in truſt by the rents and pre- I 
fits, or by mortgage, to raiſe portions for the daughters of his fer 9 
A. payable at eighteen or marriage, with a maintenance in the ti 
mean time, with a power to A. to make a jointure'of all the pre- 7 
miſſes, the portions cannot be raiſed fo as to affect the jointrels, 
but ſhall be raifed by mortgage of the reverſion, with intereſt from f 
the time they were payable. Hall v. Carter, T. 1742. 2 4t { 
kyns 354] tl 
[If a man gives all his real and perſonal eſtate to A. and B. f 
equally between them for life, and on the death of A. the who? t) 
citate to B. in tail-general, and for want of ſuch iſſue to C. in tec, v 
and gives pecuniary legacies chargeable on the real, if the perſonal t 
not ſuſhcient ; and then gives all the reſidue of his perſonal eſtate k 
to D.; D. ſhall have it and not B. Utrich v. Litchjield, T. 174% 0 
2 Atkyns 372. 2 
[If money is deviſed to truſtees, to be laid out in 
the purchaſe of an annuity clear for A. it means an ar- . 
nuity | 
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nuity free from taxes. Hladgeavorth v. Crawley, T. 1742. 2 At- 
hm: 376-] {+ MN 

lf a man makes his will in Jamaica, and gives ſeveral legacies 
to be paid in r ν money, then two legacies generally without 
mentioning /ferling, then deviſes real eſtate and ſpeciſie legacies, 
then other legacies in /er/irg, and dies, leaving effects in England, 
and in Famncay the two legacies muſt be paid in Jamaica curren- 
er only, tho' one of the legatzes lives in England, Saunders v. 
Drake, M. 1742. 2 Ayu, 465. ä 

[As long as the fund exiſts upon which a legacy is charged, 
tho it devolves to the heir or executor, yet they ſhall take it ſub- 
ect to the charge; therefore if A. ſays that what his perſonal 
falls ſhort of paying legacies, he charges on his lands, and then 
gres to B. the houſhold goods in the ſchedule annexed, he pay- 
ing certain annuities, and annexes no ſchedule, the houſhold 
goods in the executor's hands ſhall be firit zpplied, then the 
pzrſonal, and then the lands. 11s v. Mirley, T. 1743. 2 A. 
h 69 5.] 

[Legacies of the ſame ſpeciſic thing, in different codicils are 
only repetitions z ſo of the ſame ſum of money, or quantity 
of things ; legacies in the laſt codicil greater than in the firit are 
not additional ſeveral legacies, but augmentations of the firſt, and 
if ſmaller, diminutions of the firſt, D. of St. Albans v. Beauclerk, 
P. and T. 1743. 2 Athyns 636. ] 

[if a mother by will gives her daughter 30 /. per annum whilſt 
unmarried, by 15 J. at May-day, and 15 J. at A!ll-Saints, and ſhe 
marries before the half-year's payment becomes due, the ſhall be 
paid pro rata till the time of the marriage. Reynih v. Marlin, 
P. 1746. 3 Attynt 330. ] : 

If a man deviſes all his plate, books, pictures, and houſhold 
goods to ſuch male (when twenty-one) as ſhall then be intitled to 
the truſt in poſſeſſion of his real eſtate, and till then the ſaid plate, 
Cc. ſhould be kept at D. and uſed by ſuch male reſiding there, 
declaring, his will to be, that ſaid plate, Cc. may go as heir- 
looms with his eſtate as long as the law will permit ; they ſhall 
go as heir-looms, for the devife is only a diſpoſition of the uſe 
till the perſon intitled to the inheritance attains twenty-one. 
Trafford v. Trafford, T. 1746. 3 Al. 347+] 

If a man by will, reciting that he has ſettled his eſtate on A. 
for life, to his firſt and other ſons in tail male, and then to be 
fold, and the money divided between four perſons, then directs 
that his houſhold-ſtuff at H. ſhould remain and continue there 
for the uſe of ſuch perſon or per/ons as ſhall enjoy the eſtate by 
the ſettlement, to be delivered to him or hem by his executor, 
when the perſon is capable of giving a diſcharge, and in the mean 
time his executor to take care of them; they ſhall not be 
ſold as heir-/coms with the houſe, but go to the repreſentative 
of A. the firſt taker. Myth v. Blackmen, H. 1748. 1 Ve- 
20 196.] 

If books are deviſed to tenant in tail, they are not heir-looms, 
but his property as firſt taker. D. Bridgewater v. Igerton, 


H. 1750. 2 Vezey 121, ] 
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If a man deviſes a houſe and appurtenances to his wife during 
widowhood, but that his ſon when twenty-one, or married, might 
have it, paying, &c. and the marries, and he is not twenty-one 
when twenty-one he may have it; the intervening intereſt is un. 
diſpoſed of, and goes to the reſpective reſidues real and perſong, 
S661. 

If a huſband who is bound to leave his wife 500 /, by will, 
and having no India ſtock ; but his wife being intitled to 7091, 
bank-ſtock in autre droit, which ſhe afterwards transfers to him, 
and it ſtands in his own name, if he leaves his wife 700 J. Ini; 
ſtock, the 700 J. bank ſhall paſs by it. Dor v. Geary, T. 1749, 
1 Vezey 255, 1 Will. 247.] 

[If a man by will gives an annuity in fee, a jointure and other 
legacies, and ſubject thereto 200 J. per annum to his daughter til 
of, age, or married, and then directs his executors to intail © 
his daughter all his eſtate and effects; it is ſubject to the 
annuities ; but the profits accumulated ſhall not be ſettled, but 
belong to the daughter. E. Stafford v. Bulkelcy, H. 1750. 2 V. 
zey 170. ] - 

If the reſidue of perſonal eſtate is given to A. if he attain; 
twenty-one, the profits ſhall accumulate till then, Trevanion v. 
Vivian, T. 1752. 2 Vezey 430.]J | 

[If a man deviſes the reſidue of his perſonal eſtate to his exe. 
cutors, who receive ſome part, and divide it among themſelves, 
and then one dies, the ſurvivors ſhall have all the fur. 
plus not already divided. Williug v. Baine, T. 1731. 3. 
. 113. ] . 

[A deviſe to a wife of houſhold goods, plate, jewelz 
linen, Cc. for life, intitles her to uſe them any. wha, 
or to let them out to hire. Marſbul v. Blew, M. 1741. 2 4: 
kyns 217.) 

Uf a man by will gives and bequeaths to his wife all his 
houſhold goods, &c. in or belonging to his houſe, and alſo the 
ſaid houſe, gardens, and land thereto belonging, fo long as ſhe 
continues his widow, and no longer, and alſo gives lier 
his jewels, coach, Cc. the houſhold goods, Sc. are under the 
ſame reſtrictions as the houſe, but the jewels, coach, Oc. ae 
her abſolute property. Richards v. Baker, T. 1742. 2 4, 
kyns 321.] 

*A deviſe being to truſtees of freehold and leaſchold, out of 
rents and profits, &c. to pay debts and legacies, and ſubject ther- 
to, in truſt for the teſtator's nephew, at twenty-one, with direc- 
tions to maintain him out of the rents and profits during his mi- 
nority; it was held that the ſurplus rents were applicable to paj- 
ment of the principal debts and legacies, Ambler 68.* 

But if there be a reſiduary legatee ſuch rents and profits fall 
go to him; as where a real and perſonal eſtate was deviſed t 
truſtees to pay annuities and legacies, the reſidue of the eſlates 
to the child or children of V. C. with remainders over; it was 
held that the intermediate*profits till a child was born, ſhould go 
to the reſiduary legatee, 1d, 93.* 1 


Ef a legacy be given of a ſpecific ſum, as a reſidue, but miſ- 
calculated, the reſidue ſhall pats, though more than the ſum cal- 


culated. 2 Brown 18.“ 
So if a debt be given, but the ſum miſtaken, the actual debt 


ſhall paſs. Id. 87.* 
(3 Y. 8.) When a Deviſe gives a preſent Intereſt, 


If a man deviſes 100 J. te ancther, to be paid at his marriage, or Vd Pers. 
the age of taventy one years; this is an immediate legacy; and if he (N. 28.) 
dies before marriage or full age, it ſhall be paid to his executor, 
R, Ch. R. 112. R. 2 Vent. 342, 366. R. Dy. 59. b. in marg. 
Vide 2 Ver. 395. | 

So if he deviſes 100 J. to another at his age of tawenty-one years to 
le paid wvith intereſt, R. 2 Vent. 342. Sine 147. 2 Per. 137. 
R. 2 Fr. 508, 673. id. 2 Brown 305.* 

So if he deviſes to his daughter for her marriage. R. Dy. 59. b. 
Ver. 205, 324. 

if he deviſes 1% his daughter to be paid at the age of 
twenty-one; if ſhe marries at eighteen, the portion ſhall be 
paid. 2 Ver. 424.—Otherwile, if he deviſes /and ts his fon, with 
a charge to pay to his daughter, at her age of twenty-one years, R. 
2 Ver. 617. | 

So if he deviſes portions 79 A. B. and C. his daughters, to be paid 
at their reſpective marriages, and if any of them die, her part 
th go to the ſurvi vors; A. dies; her part does not go to her ſiſters 
till their marriage, though the words are not repeated. R. 
2 Fer. 620, 

But if a man deviſes to another at his age of lc enty ne years, 
without more; if he dies before that age it thall not be paid, X. 
2 Vent, 342. Acc. Dy. 59. b. 

And a deviſe, at the age of twenty-one, or to be paid at twenty- 
ene, is tantamount. 2 Ver. 417. R. Eq. R. 12. 

So if he deviſes money to another t be paid at the age of twenty- 
ene, but if he dies before that age it ſhall go to A, it both of them 
die before the firſt attains his full age, the money ſliall not be paid 
to the executor of the firſt, but to the executor, or adminiſtrator 
of J. R. 2 Vent. 347. 

If he deviſes, at the end of ten years, tho' the event 1s certain, 
and not contingent, as marriage, or the age of twenty-one, it is 
a lapſed legacy. Per Cauper, Sal. 415. 

So if he deviſes, at the age of twenty-four, and the executor 
pays part, at twenty-one, and gives a bond tor the reſidue; it 
thall be repaid. Dub. 2 Ver. 31. 

If a man deviſes, that all his perſonal eflate after his debts and 
legacies paid, ſhall be laid out in the purchaſe of land; all, 
but ſo much as is ſufficient for the payment of the debts and 
legacies, ſhall be immediately laid out for the purchaſe, 
2 Vent. 346. : 

If he deviſes land to A. upon condition that he poys 4ool. of 


which ſum his avife Hall diſpoſe of 200 l. by her will 3 if the wite 
0 2 makes 


22d Part of 
2 Med. Ca. 


CHANCERY. 


makes no will, the 200/. goes to her adminiſtrator, g. 


2 Ver. 181. | x 
If he deviſes all his perſonal ęſtate to his wife, an # 
1000. 1 his grandſon at the age of twenty-one or marriage; the b 
grandſon ſhall have the 1000 J. immediately upon the con. | 
tingency, and not wait for the death of the wife, R, by, ” 
Ca. 93.“ 
Bur if a deviſe be, that the perſonal eflate ſhould be applied far a - 
purchaſe within one year, or otheraiſe ſhould be paid ts ſome Infants 
equally to be divided; the intereſt in the perſonal eſtate does nat fi 
veſt in the infants till the year is paſſed, and if one of the infant; 1 
dies in the mean time, ſhall not go to his executor, 3. « 
2 Vent. 356. 0 
[If A. deviſes to his daughter B. 200 J. to be paid at her mar. I 
riage, or three months after, provided the marry with his ſon's zp. N 
probation, and gives her 12. per annum till ſhe marry, and fhe 
dies of age, but not married, the legacy is not veſted, and the 7 
adminiſtrator of B. can make no title to it. Atkins v. Hiccuclii 1 
T. 1737. 1 Atkyns 500.] 4 
[If 4. intitled to the reverſion of an eſtate after the death of 1 
his wife deviſes it to B. and his heirs fo as he ſhould pay to C. 0 
100 J. within fix months after the reverſion comes into poſſeſſion, ö 
and gives the reſidue of perſonal to B. and another whom be d 
makes executors; and C. dies in the wife's life-time, the legacy ? 
is not veſted, nor the repreſentative of C. intitled to it. Hall. 
Terry, M. 1738. 1 Athyns 502.] a 
[It A. gives part of his ſtock and trade to B. providel h: 
he attains twenty-one, and B. dies before it, his adminiſtrator 2 
is not intitled to the intermediate profits between the deaths 
of A. and of B. Ailinſon v. Turner, T. 1740. 2 4: # 
kyns 41.] i 
IIf a man gives to his brother B. the intereſt of 1500 J. during di 
his life, and from his death the ſaid 1500 J. among all the youny- 
er ſons and all the daughters of B. but if only daughters, then 
among the younger daughters, to be paid at twenty-one, but that = 
no elder fon, if more than one, nor elder daughter, if on 10 
daughters living at B.'s death, ſhall have any ſhare z and C. ons h- 
of B.'s daughters, marries, attains twenty-one, and dies before 1 
B. and then he dies; her repreſentative is not intitled to a ſhare, 
for the legacy docs not veſt till B,'s death. Billinfley v. Wei, to 
T. 1745. 3 Athyns 219.] | te 
[If a man by will gives his grand-daughter 15001. to be at her = 
own diſpoſal if the marries with conſent, and not otherwile, at th 
ihe dies at fourteen unmarried, the legacy does not veſt; for in I 
all caſes where the condition of marrying is annexed, there mu. 
be a marriage to velit the legacy. Elton v. Elton, P. 1747. 3 4 pa 
kjns got. 1 Vezey 4. 1 Wilſon 159.) 5 1 gc 
 FIf a grandlather deviſes his eſtate to his ſon for life, wit 
power to raiſe a ſum not exceeding 3000 J. for younger children, fo 
and to fix time of payment and intereſt, and if no appointment, ty 
the eſtate to be charged with 3000 J. payable to ſons at twenty pr 
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ane, to daughters at twenty-one or marriage, nothing veſts 
in the father's life; therefore the repreſentative of one who at- 
tuns twenty-one, and becomes eldeſt ſon, and dies in his father's 
life, is not intitled to a ſhare, Loder v. Lader, T. 1754. 2 H- 


30 26. 

a be a deviſe of 400 J. o the children of A. who has three 
daughters, and two of them die under age; their ſhares go to 
their adminiſtrators. Fg. Cr. 106.* 

So if a man deviſes portions to younger children, to be paid at their 
full age, and the infant dies before; the money goes to the exe- 
cutor or adminiſtrator of the infant. R. 2 Vent. 342. K. ibid. 
366, 1 Ver. 205, 324, 462. 

80, if he deviſes portions to them to be paid out of his 
Ind. R. 2 Vent. 367. Where the portion is veſted. 
2 Fer. 508. 

But if a man ſettles land for the payment of portions to younger 
children to be paid at full age; and one dies before; his 
portion ſhall go to the heir of the land, and not to the 
adminiſtrator of the infant: For the land is only truſted 
with the payment. 2 Vent. 367. 2 P. V. 276. Vide ante, 

. 23-3 
650 if by the ſettlement he refers to his will, and by his will 
deviſes the fame portions to be paid according to the ſettlement, R. 
2 Vent, 367. 2 Ver. 439. 

80 if a legacy is to be paid at the full age of an infant, if it 
does not carry intereſt, tho” it be veſted, the executor ſhall not 
have it till the infant would have been twenty-one. 2 Fr. 199. 
2 P. V. 277. 

80 if a man deviſes land to his heir charged with zool. for the 
portion of a daughter at the age of twenty-one or marriage, 
if ſhe marries with conſent, otherwiſe 10001, The daughter 
dies before, the portion ſinks for the benefit of the heir. R. 
2 Ver. 417. 

[If a legacy is to be paid to an infant at his age of twenty-four, 
and a certain maintenance in the mean time, his executor ſhall 
not have it till the infant would have been twenty-four ; but jf it 
had carried intereſt, he would have had it immediately. Harriſon 
. Buckle, M.6 G. Str. 238.] 

(If lands are deviſed to truſtees to raiſe and pay 15007. 
to a daughter within fix years ofter te/latr”s death, with in- 
tereſt till paid, for her maintenance, and the marries and dies 
within the fix years, the mongy goes to her adminiſtrator, and 
the intereſt ceaſes at her death. Couper v. Scot, H. 1731. 3 P. 
W. 119.] 

(If land is charged with portions, and no time appointed for 
payment, it is payable preſently, becomes an intereſt veſted, and 
goes to the executor. Hid.] 

lt one directs his debts and legacies to be paid out of his per- 
ſonal eſtate, and if that is not ſufficient, his executor within 
twelve months to ſell or mortgage his real eſtate for that 
purpoſe, and gives 1000 J. to 4, who dies within a year, 
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and perſonal eſtate is not ſufficient, the legacy is veſted, ang 


ſtall go to A. s executor. Wilfon v. Spencer, H. 1732. 3 P, 
W. 172.] | 

[If a man deviſes 1000/7. to each of his daughters to be raiſed 
and paid at the death of his wife out of his real eſtate, with in. 
tereſt from her death till paid to his daughters, or their 
reſpective executors, and if either of them die in his life. 
time, then the whole ſum to go to the ſurvivor, and not to fink 
in the eſtate for the benefit of the heir, and one daughter dies 
before the mother, her 1000 J. ſhall be raiſed and paid to her re. 
preſentative. Lowther v. Condon, H. 1740, and 7. 1741. 2 4+. 
kyns 127.] ' 

[If A. by his will gives his eſtate to truſtees, and their heirs tg 
pay debts and legacies, and then to ſtand ſeiſed for the uſe of J. 
and the heirs of his body, and for default to ſuch perſon, and for 
ſuch eſtate as 4. ſhall appoint, and for want of appointment to 
his own right heirs; and the truſtees to pay ſuch maintenance to 
B. during his minority as A. ſhall appoint ; and by codicil directs 
that the truſtees ſhall pay the rents and profits during B.'s mino- 
rity to C. who is to allow ſuch maintenance to B. during his mi. 
nority, as ſhe thinks fit, the reſidue to her own uſe, and by ano. 
ther codicil directs the truſtees not to convey to B. till twenty. 
ſix, and till then he is to have ſuch maintenance as C. and the 
truſtees think fit; the rents and profits veſt in B. at twenty-one, 
tho” th- time of receiving is prolonged to twenty-ſix. &mith . 
Newport, T. 1742. 2 Athyns 344.] b 

If a ſum is given to be divided between ſeveral brothers and 
ſiſters at twenty-one, or day of marriage with conſent, and if 
any die beſore twenty-one, or marry without conſent, their 
ſhares to-go to the others at twenty-one, or marriage with con- 
ſent; and one dies after twenty-one, and then two marry with- 
out conſent, the repreſentative of the deceaſed is intitled to his 
ſhare of the two forfeitures. Chauncy v. Graydon, T. 1743. 2 4t- 
kyns 616. ] 

[If a man gives two thirds of his real eſtate to his ſon and his 
heirs for ever, but in caſe he dies before twenty-one, er without 
iſſue, then to his wife, her heirs and aſſigns; it is a veſted ellate 
in the ſon at twenty-one, and fall go to his heir at law, though 


he die without iſſue, Wal: v. Peterſen, H. 1744. 3 4. 


| kyns 192. ] 


[If a woman gives to her daughter all her perſonal eſtate to be 
ſold, Sc. as the thinks fit, to pay debts, and the reſidue to be 
paid and divided between A. and B. her grandchildren, at twen- 
ty-one, or ſooner if the daughter thinks fit, and makes her execu- 
trix; as ſhe is only truſtee for her children, the legacy veſts at 
teſtatriz's death, and if B. dics it is tranſmiſſible to A. Steadman 
v. Palling, H. 1746. 3 Atkyns 423.] 

[If A. deviſes 1500 J. to B. when he attains twenty-five, and 
empowers his executors to lay it out, and apply the intereſt for 
B. 's education, and part of the principal to put him prentice, and 


the remainder to be paid him at twenty-five ; this ſhall be conſtru. 
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ed a veſted legacy, and only payment poſtponed. Fonereau v. Fo- 
nereatt, T. 1748. 3 Athyns 645, 1 Vezey 118.) 

f a man deviſes 400 1. to be put out on fecurity for A. that 
he may have the intereſt for liſe, and for the heirs of his body, 
and if he dies without heirs, then over; the whole veſts in A. 
and the deviſe over is void, as too remote. Butterfield v. Butter- 
fill, M. 1748. 1 Vezey 133, 154. 

If a man gives his fon 400/7. to be paid in a year after his 
death, and 100 J. at the death of his mother, the 100 J. is a veſted 
legacy; for the words 4 be paid muſt be applied to this alſo, 
Jackſon v. Fackſon, H. 1748. I Vezey 217. 

If a man after his daughter's marriage, when ſhe has only 
one daughter A. deviſes his perſonal eſtate to A. and all children 
lis daughter may have, equally, to be paid as ſoon as they are 
able to receive and diſcharge ; it veſts in each child as ſoon as it 
comes in efſe, and is tranſmiſſible, tho' ſubject to be varied, and 
does not wait the veſting till the death of teſtator's daughter, 
Exel v. Wallace, H. 1750. 2 Hey 117. | 

(If A. by codicil deſires his ſiſter B. out of the money given 
her by his will, to leave 500 J. at her death to C. and C. ſur- 
nes 4. and dies before B.; C.'s repreſentative ſhall have it 
paid by * repreſentatives Medlicet v. Beaues, H. 1748. 1 Fe- 
25 207. 

TI a man deviſes the reſidue of his perſonal eſtate to A. his 
grandſon at twenty-one, and if he dies before to B. A. ſhall not 
have the intereſt during his minority, but it ſhall accumulate till 
he is twenty-one, If A. ſhould die before, whether his repreſen- 
tative or B. ſhould have it. Butler v. Freeman, T. 1743. 3 A. 
tyns 58. ] 


(3 Y. 9.) When a Legacy carries Intereſt, 


If a man deviſes 100 J. to an infant to be paid at ſuch an age, 
and does not make proviſion for his maintenance in the mean 
time, he ſhall have intereſt, and it docs not accrue to the benelit 
of the executor. Per Cur. 31 Car. 2. 2 Ven. 346. Vide ante, 
(3R. 6.) 

If a veſted legacy, payable at twenty one, be given by a father 
to a child who has no other proviſion, it thall carry intereſt, but 
not if given by a grandfather. Haughton v. Harriſon, T< 1742. 
2 Athyns 329«] N 

So if it is to an infant at his full age. 2 Fut. 346. N. upon 
Demurrer, Ca. Ch. 60. : 

If a man deviſes that his perſonal eflate ſhall be laid out for the 
purchaſe of land, but if his wife is enſeint with a daughter, thot fre 
ſoall have 3000 J. at her marriage, if e marries with the conſent 
if her mother, otheraviſe 1000 J. only, and that the mather fall 
Fare 80 J. part of the interefl of the 3oool. for the edis a- 
tun of the daughter ; the daughter ſhall have the whole in- 
tereſt of the 3000 J. and not the 80 J. only. R. 31 Car. 2. 


2 Vent, 346, 
Oo 4 If 
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If a man deviſes 400 J. to 2 wman to be laid out in a Purchaſe, 
her huſband ſhall have intereſt ſor the 400 J. from the time gf 
exhibiting his bill for it. R. 2 Vent. 356. 

If a man deviſes 100 J. to one of full age without ſaying, 9 
au bat time, he ſhall have intereſt from the time of the bill filed. 
Sal. 415. 

If the day of payment is limited, he ſtall have intereſt from 
that day. Sal. 415. 1 Per. 262. 

[If A. gives 500 J. to his grand-daughter, to be paid at twen- 
ty one, or marriage, and if ſhe dies before either, then gixes it 
to another; the is not intitled to intereſt, nor to have 
the principal ſecured. Palmer v. Maſon, M. 1737. 1 4. 
kyns 50g. : 

[If a man by will gives 1000 J. a-piece to five brothers and f 


ters, (not his relations) to be paid at twenty-one, if they attain 


that age, and not otherwiſe, and if any die before, the reſpective 
J-gacy to be void; and till they attain twenty-one, or, if the |, 
gacics become void, impowers his executors to lay out the no- 
ney for the purpoſes of his will ; the legacies bear no intereſt, nor 
ſhall be particularly ſecured. The. purpoſes of the will relate to 
the reſiduary as well as other legatecs. Heath v. Perry, T. 1744, 
3 Ah, 1. 

[Hf a legacy is given generally at twenty-one or marriage, or 
even if given to A. payable at twenty-one, and fo veſted, yet it 
carries no intereſt, unleſs ia the caſe of a child who has no other 
proviſion z for there the court always gives intereſt by way of 
maintenance. id.] 

[If a woman by will gives her daughter 100 J. fer 
ann. till ten years, and then 50. more till twenty-one, 
for maintenance and cdncation, and gives her 8ocol. to 
be paid at twenty-one, or if the dies before twenty-one without 
iſſuc living at her death, then to A. this legacy ſhall not carry in- 
tereſt, Hearle v. Greenbank, P. 1749. 3 £ithyns 695. 1 V. 
zey 298. ] 

lf legacies are given in ſuch proportion as the executor ſhall ap- 
point, and al year is given him to make diſtribution; the executor 
{hall pay intereſt from the end of the year, if he does not make 
diſtribution; for the public funds are ready to receive. R. 
„ 

zut a man of full age ſhall not have intereſt for a legacy, til 
his bill is exhibited, if tlie time of payment is not mentioned by 
the will. Sal. 415. 

Nor an infant, till a year is expired after the death of the teſ- 
tator. Sal. 415. Semb. cont. 5 Geo. 2., 13. 

[When legacics are deviſed out of a real eſtate, or there 1 
other real ſuihcient fund to anſwer them, if no time is appointed 
for payment, they ſhall carry intereſt from the time of teſtator's 
deceaſe, or at leaſt from a year after, Bilſon v. Saunders, M. 1727. 
Bunb. 240.] 

If a man gives his niece a legacy payable a year after his death, 
and afterwards her huſband, apprehending it was not * 
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her marriage, receives intereſt on it only from her marriage, and 
the legacy itlelf, and gives a receipt in full, yet equity will decree 
lim intereſt from a year after teſtator's death. Zaſt v. T. hernbury, 
H. 1731. 3 ©. . 126. ; 

[If there is a proviſo in a ſettlement, that if huſband and wife 
de, leaving iſſue unprovided for, truſtees may enter on an eſtate 
2nd take the rents till they have received 200 7, for the benefit of 
ſuch unprovided children, and in ſuch manner as the ſurvivor of 
band and wife thall appoint, and the wiſe ſurvives, and ap- 
points the 200 J. to the only unprovided child, Intereſt 
mall be allowed from the death of the mother, though the 
eſtate is ſoid to a purchaſer. (Creen v. Belcher, H. 1737. 1 A. 
h 805. 22 Ty . 

Ha legacy is given to be divided among younger children as 
the mother pleaſes, it ſhall bear intereſt from one year after teſta- 
tor's death, and being veſted ſhall not accumulate, but go for their 
maintenance till divided. Coleman v. Seymour, H. 1748. 1 Ve- 


20 209+] 
[3 V. 10.) When conſtrued cumulativdò. 


If a man by his will gives 2 his children, which he ſhall have at 
the time of his death, 3oo l. and afterwards having three children, 
by codicil gives 200/. to each of them to be paid at their 
reſpetive ages z this deviſe ſhall be conſtrued by way of 
accumulation, ſo that each child ſhall have 500 I. R. Ca. 
Ch, 301. 

If - man has three nieces, and 1s indebted to one of them in 
100 l. and deviſes to her 300 J. and to his other nieces 200 /, 
each, and afterwards borrows another 100/. of the ſirſt: She 
ſhall have the legacy of 300 J. over and above her debt: And no 
part of a legacy ſhall be applicd to a debt, but where the intent 
appears by other circumſtances that it ſhall. R. 1 Sal. 155. 
Ent. fer Trevor Maſter of the Rolle, but Harcourt acc. Sal. 508. 
Acc. 2 Fer. 593, 4. 

80 a legacy leſs than a debt ſhall not be intended to be 
in lieu of the debt. Sal. 508. 2 Ver. 259, 478, 505. 2 P. 
V. (617.) 

*If a larger legacy be given to the ſame legatee in the ſame 
will, after a leſs, he ſball take both. 2 Prown 225. * 

[A thing given in ſatisfaction mult be of the fame nature, and 
attended with the ſame certainty, as that in lieu of which it is 
given; fo land is no ſatisfaction for money, nor money for land, 
nor a thing ſubject to a contingency. Bellaſi v. Uthwatt, H. 1737. 
I Alyns 426. ] 

[If A. gives B. a bond for 300 J. and intereſt, and three years 
aſter pays 100 /. and all intereſt, and hve years after by his will 
deviſes lands to truſtees, to pay E. 200 J. in two years after his 
death, and other /ands to the ſame truſtees to pay B. 200 /. 
in one year after his death; theſe legacies are not a * 

or 


f 
1 


$70 


CHANCER Y. 


for the bond, for they are payable at a future time, the bond im. 


mediately; and they are alſo contingent. Nicholls v. Judſn 
P. 1742. 2 Athyns 300.] : 

[1f a man by will gives 1000/7. each to two ſiſters, and if ci. 
ther die before the legacy paid, the whole to the ſurvivor, and the 
legacies to remain in his executor's hands till their reſpeQtize 
ages of twenty-onez and afterwards gives a bond to each 
for 4000 J. conditioned. for payment of 2000 J. provided 
ſhe marry in his life with his conſent, or that ſhe ſurvive him; 
they are intitled to the legacies, and to the bonds, ſor they 
are on contingencies. Spins v. Robins, II. 1742. 2 At. 
kyns 491. 

Or, given upon condition; for, if the condition is 
not performed, the legacy will be loſt, Sal. 508. Z. 
R. 8g. | 

Or, where the deviſe is of land. Sal. 508. K. 2 Ver. 298, 
Vide 5 Geo. 2. 36. 2 P. V. (616.) 

[If A. being indebted 260 J. by bond to her ſervant B. by her 
will gives her 500/. to be paid three months after A.'s death, 
and in another part ſays, I give 5 J. a-piece to the reſt of my fer. 
vants, but not to B. for I have done very well for her before; 
and |y a later clauſe gives her lands in truſt to pay debts 
and legacies; the legacy is not a ſatisfaction for the bond, 
but B. thall have both. Richardſon v. Greeſe, H. 1743. 3 A. 
Eins 65.] 

If a man indebted to A. deviſes to him a ſum equal to, or 
greater than, his debt; it ſhall be taken to be in ſatisfaction. 
Eq. R. 89. | 

Or gives it by ſettlement. Bid. 

Otherwiſe, if there was an open account, and it was 
uncertain whether he was indebted to him or not. 1 P. 
W. 299. 

Or, if the debt was contracted after the will. Did. 

So where, before his will, a man declares that he will augment 
his daughter's portions, and docks the entail with ſuch intent; 
they ſhall have their portions, and alſo the addition by the will, 
R. 1 Ch. R. 200. 

[If huſband by will gives annuity to his wife, by codicil Go. 
more, and an hour before his death orders his ſervant to deliver 
to his wife there preſent two bank notes, payable to bearer, for 
300 J. each, and a note, not payable to bearer, for 100 J. ſaying 
he had not done enough for her; this gift of the two 300 /. is a 
denatio cauſa mortis, and is not a payment of the legacy. Miller 
ve Miller, T. 1735. 3 P. VV. 356.) 

[A legacy of 1000/. to a wife ſhall not be conſtrued as a f- 
tisfaction for a deficiency in her jointure, but as a bounty to her. 
Protert v. Morgan, F. 1739. 1 Atkyns 440.] 

[50 if A. on marriage ſettles 300 J. long annuities, in truſt for 
himſelf for life, to his wife for life, to his children as he ſhall ap- 
point, and if none, to his executors, c. and has one child, and 
by his will deviſes all his real and perſonal to his wife _ her 

cs, 


CH.A.NC-E RY. 


heirs, charged with 10,000 J. to his daughter, payable at eighteen z 
he is intitled to the long annuities, and to the 10,000 /, out of 
the perſonal and real eſtate, Bellgſi v. Uthwatt, H. 1737. 1 A. 
5, 425. Cd | ; 

If a freeman of Lendor direQs his teſtamentary third to pay 
debts, and the refidue to be divided among his wife and *fx* 
children, and then marries one of his daughters, and gives her 
19001, which in the marriage articles is called her portion or pro- 
viſion, and dies, the daughter nevertheleſs ſhall have her ſeventh 

act of the reſidue, for a ſubſequent portion, tho' an ademption 
of a liquidated legacy, is not ſo of a reſidue. Farnham v. Philips, 
M. 1741. 2 Athyns 215] 

[It a man by will directs his executors to place out 1000 J. at 
intereſt, co apply what they think neceſſary for the maintenance 
of his grandſon A. and that they might apply all or any of it in 
putting him apprentice, or ſetting him up, and what is not ſo ap- 
phed to be paid lim at twenty-one, and it he dies before, to B. C. 
and D. teſtator's children, and afterwards teſtator puts A. appren- 
tice, and gives 120 J. with him, then makes a codicil, and dies 
J. ſhall have the whole 1000 J. Roome v. Roome, H. 1744. 3 At- 
9 181. ] 

So where by his will a proviſion is made of 1000 J. a- piece for 
every child after born; and a fon being born, he afterwards gives 
to him 4000 J. whereby, he ſays, he will have 5000/. R. G. 
R. 267. 

If a ſon deviſes to his ſiſters a greater ſum than was ſecured by 
the ſettlement of his father, and then devifes the eſtate to his heir 
male; it ſhall not be in lieu of the portions by the ſettlement. R. 
2 Ver. 260. in Parl. though it avas decreed cant. in Chancery, 
2 Fer. 177. 

[If A. gives 2000 J. in truſt, to pay the intereſt to his wife for 
life, then the benefit of the principal to his ſon, but if he dies 
before twenty-one, then gives it over to his daughters, the ſon 
attains twenty-one, the 2000 J. with the reſt of the eſtate, conti- 
nues always in the ſtock in trade; the fon makes his will, with- 
out any e er to the father's, and gives the intereſt of 10, ooc J. 
to his mother for life, and then the principal to his ſiſter S.'s 
chüdren, charges it on his real and perſonal eſtate, to be paid a 
month after his death; this intereſt of the 10,000 J. is not in ſa- 
tisfaction of the intereſt of the 2000/, Clark v. Sexvell, T. 1744. 
3 Athyns 96.] 

[If a father leaves a legacy generally, and afterwards gives a 
portion, whether greater or ſmaller than the legacy, it is an 
ademption of it; ſo if a collateral relation to an orphan under his 
care; but if a collateral gives a legacy to one whole father is liv- 
ing, and afterwards advances him, it is not an ademption. Shu- 
dal v. Fekyl, H. 1742. 2 Atkyns 516.] 

[Or if a father (and a fortiori a collateral) gives a legacy, and 
afterwards gives a portion, declaring at the ſame t me thor be in- 
tends to leave ſomething, bui will not bet : 
an ademption. id.] 
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CHANCERY... 


Tf a bond is given to ſettle 100 J. per ann. or to pay 2000 /, 1 
deviſe of 80 J. per ann. ſhall not be a ſatisfaction pro tanto, if 
there are aſſets to pay all debts. R. 2 P. V. (617.) 

If a man is a general debtor for two annuities, one of 191, 
and another of 6 J. and by will gives another of 10 J. it ſhall not 
be a ſatisfaction for either, but ſhall accumulate. Grahay v. 
Graham, T. 1749. 1 Vezey 262.] 

But if he grants one on a condition, and ſecured by deed, out 
of a particular eſtate, and the other by bond only, the annuity 
by will ſhall be a ſatisfaction for the latter. Jb:d.] 

[If a man in his will gives an annuity to A. and alſo recites the 
amount of a debt due from him to A. and orders it to be paid, 4, 
may claim the legacy, and yet not abide by the teſtator's cal. 
culation of the debt due to him ; for his intention was, that the 
full debt ſhould be paid. Clarke v. Guiſe, T. 1755. 2 V. 


26 617.J 
(3 Y. 11.) When not. 


But if a man by marriage-ſettlement, &c. has provided 
portions for his children, and afterwards, by his will gives 
to each of them the ſame ſum, which was ſecured by the ſettle. 
ment; yet the portions ſhall not be doubled, if his intent that 
they ſhould be ſo is not apparent, R. 2 Vent. 348. 2 Ver. 111, 
257, 439+ 

So, if a man by ſettlement directe 30001. to be paid to a daughter 
of his ſecond marriage, if he has only one daughter; and afterwards 
by will devifes all his lands, for the raiſing go00 l. for his three 
daughters, (having two by his former marriage ;) the daughter of 


the ſecond marriage ſhall have only 3000 J. to be paid according 


to the intent of the ſettlement. R. 31 Car. 2. Per Finch, 
2 Vent. 347. | 

So, if a man charges 500 J. upon his land for A. and after- 
wards gives 500 J. to A. by his will; A. ſhall not have a double 
portion. 1 Ch, R. 77. 2 Per. 257. 

If a man by his will gives 1000 J. to each daughter, and aftcr- 
wards gives 79 one of them upon her marriage in his life-time 1000 |, 
ſhe ſhall not have the other 1000 J. by his deviſe, 2 Ver. 257, 
115. 

[If a father makes his will, and gives his daughter who is mar- 
ried 50 J. to be lent out for her, and ſhe to have the uſe of it, 
and the huſband afterwards receives it of the father, and gives a 
receipt for it, in lieu of her portion, and of the legacy; this ſhall 
be a ſatisfaction of the legacy. Scot2n v. Scotton, M. 6 C. in 
Canc. Str. 235.] 

[If A. deviſes 300 J. to his daughter, if ſhe marries with her 
mother's conſent, otherwiſe only 200 J.; afterwards in his lite 
ſhe marries, and the father gives 200 J. with her; this is a revo- 
cation of the deviſe ſo as to deprive her of the other 100 J. Ann. 


M. 7 G. Sir. 407.] 


[If 


CHANCER Y. 


fIf a father having fix children, gives A. B. C. D. 15007. 
eich in his life-time, and by will reciting this as to A. B. and 
C. (omitting D.) gives 1500 J. each to D. E. H. and the reſidue 
to be divided amongſt them; the money D. had received ſhall go 
in ſatisfaction of the legacy. Upton v. Prince, 8 G. 2. C. T. 


71. 

"i huſband before marriage, in conſideration of conſiderable 
fortune, ſettles 100 J. per annum in truſt for pin- money, two 
ears whereof are in arrear; he makes his will leaving her 500/. 
another year becomes in arrear, and he dies; the legacy ſhall be 
deemed in ſatisfaction of the arrears incurred before making the 
will, but not after. Fowler v. Fowler, P. 1735. 3 P. V. 353.] 

If he limits a term fer raiſing 3000 l. portiens for each of his dau gh- 
ters, after his death without iſſue male, and afterwards in his life- 
time, having iſſue male, raiſes 18001. for the portions of his daughters, 
and then his ſon dies; this 1800 J. goes in part of the 2000 /. 
to be raiſed by the term, tho' it was intended for portions at the 
time when he had a ſon. R. 2 Yer. 257. 

[So if by ſettlement he ſecures 5000 J. for daughters portions at 
tighten or marriage, and afterwards by a ſubſequent ſettlement 
of other lands creates a term ir raiſing 5000 I, af ſixteen or mar- 
ringe; it ſhall be only one 5000/, NB. 2 Ver. 348.] 

If A. by a note agrees to pay 71. 10s. per ann. to his wife 
for life, who had joined in the ſale of part of her jointure, and 
afterwards, on her joining in the ſale of another part, he gives 
another note for 6 J. 10 s. per ann. for her life, and afterwards 
deviſes 14 J. per ann. to his wife for life; it ſhall be intended in 
lieu of the notes. R. 2 Ver. 498.) 

80, if A. by articles agrees, to give 800 I. te his wife, and that 
foe ſhall not be barred thereby of any gift by his will; and by will de- 
viſes to his wife 1000 J. the ſhall have only ſo much as exceeds 
the 800 J. K. 2 Ver. 555. 

So, if he articles to give a third of his perſonal eſtate, and by 
his will gives to the ſame perſon 7000 J. he ſhall have only the 
one, or the other. X. 2 Fer. 556. | 

If he deviſes 50/. to A. and afterwards gives a note to her 
huſband in lieu of it. 2 Yer. 646. . 


50, if A. agrees to give a marriage-portion to B. to be ſettled, 


Sc. and before payment gives to the children of B. legacies to the 
value; it ſhall be taken to be in ſatisfaction. R. Ig. R. 64. 

90, if he covenants to ſettle 1000. per aun. upon his fon, and 
permits 100 J. per ann, to deſcend to him. 1 P. V. 325. 
2 Per. 558. 

Or, covenants to leave 500 J. to his wife; and her ſhare of lis 
perſonal eſtate amounts to ſo much. 1 . . 324. 

If A. has a legacy of 590 J. given by her grandfather, and af- 
terwards, her father upon her marriage gives for her portion 
1500/, without mention of, or receipt ior, the legacy; tucnty- 


one years afterwards, ſhe and her ſecond hutband demand the. 


legacy; it ſhall be intended to be ſatisſed by the portion. R. 


2 Ver, 484, 5. 
: ther- 
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o HAN CE R x. 


Gtherwiſe, if the portion was alſo deviſed by the ſather. E. 
R. 72. | : 
lie A. ſeiſed of freehold, and poſſeſſed of leaſchold and per. 
ſonal, gives an annuity of 20 J. to his daughter H. and the heirs 
of her body, and if the dies without iſſue to his two ſong B. and 
C. whom he makes executors C. dies inteſtate leaving children 
and B. by will gives an annuity of 20 J. to his ſiſter H. and her 
daughter out of his freehold houſes, and if they die without iſſue, 


to his nephew; and by a codicil wrote with a pencil, and not ex. 


cuted according to the ſtatute of frauds, ſays, it is not to be con. 
ſidered as another annuity, but only to confirm the annuity left þ 
the father, H. ſhall not have both annuities. Heather v. Ride, 
P. 1758. 1 Athyns 425.] 

[If A. on his daughter's marriage gives bond to leave 5000 
among her younger children, and by will creates a term in a re] 
eſtate, to apply the rents to the maintenance of the children til 
of age, and gives his perſonal eſtate in truſt to pay the produce tg 
his daughter for life, and then to pay 1500 J. to one child, and 
the 35001, among the others as ſhe ſhould appoint, and declares 
the legacies in ſatisfaction of the bond, they muſt make their 
election under the will, or under the bond, and if under the bond, 
can have nothing under the will, tho” the truſt of che term is of x 
real eſtate, and the bond a perſonal debt; becauſe the deviſc is 
declared to be in ſatisfaction, otherwiſe not. Graves v. Boyle 
T. 1739. 1 Athyns 509.] 

If a man afſigns his perſonal eſtate to A. his natural daughter, 
but keeps the deed and manages his perſonal eſtate as before, then 
gives her a bond for 10,000 / then makes his will, and gives her 
his real eſtate if ſhe marries B. if not, to B. and makes her exe. 
cutrix and deviſee of his perſonal eſtate, ſhe ſhall not have all, 
but make her election. Fohnſon v. Smith, M. 1749. 1 Ve 
zey 314.1 PG 

[If a man agrees to ſettle 100 J. per aun. on his intended wife, 
and finding himſelf ill, leaves her 1000 J. per ann. by will, re— 
covers, marries, and the ſettlement is carried into execution, ſhe 
ſhall have but 100 J.; not that one is a ſatisfaction for the other, 
but it is a completion of the act, and the ſettlement a corrobor:- 


tion of the will. Maſcul v. Maſcal, M. 1749. 1 Vezey 323. 
(3 Y. 12.) When a Legacy ſhall be controuled by a ſubſequent 


Clauſe, or Proviſion, and when not. 


[A deviſee in expreſs words ſhall not be extended by ſubſe- 
quent general ones, further than the natural meaning of the pre- 
ceding ones. Roberts v. Kugſm, H. 1740. 2 Athyns 112.] 

[If A. by his will gives to B. all his dividends on his South-Ses 
annuities, and then by codicil gives to C. 20 J. per aunumi for life, 
to be paid out of his Sauth-Sca annuities, it is not a revocation 


in toto, but both ſhall ſtand. Sue v. Evans, AI. 1740. 2 4. 
kyns 86.] 


It 


CHANCERY. 


If a man deviſes a moiety of his perſonal gſtate to his wife, and 
then gives ſeveral legacies and the reſidue to another ; the wife thall 
hare one ſull moiety, and all the legacies ſhall be paid out of 
the other moiety, if it is ſuſhcicnt, R. Ca. Ch, 16. Dub, 
Dy. 89. be 

fa man deviſes 100 /. per annum to his ſon and his wife for 
their reſpective lives, 60 J. of which ſhould be paid to the wife 
fr the ſupport of herſelf and daughter, and 40 4. to the ſon, and 
the ſon dies in teſtator's life, the whole 100 J. ſhall be paid to 
the wife. Cowper v. Scot, H. 1731. 3 P. V. 119.] 

(If A. by will gives 1000/. for the benefit of his daughter for 

life, then to ſuch children as ſhe ſhould leave at her death, and 
her huſband by will, to make good A.'s will, gives his wife 
10001, and after her death equally to his two ſons B. and C. his 
daughter D. having releaſed her right; C. ſurviving his mother, 
ſhall have the whole 1000 J. Eaſt v. Corby, M. 1750. 2 Ve- 
2277 30. 
"if a man gives 500/. to his daughter 7 be paid in fix months 
after his death, and then adds a clauſe, that if his daughter dies be- 
fire age, or marriage, the portion, if by law it can, all go to his fon : 
if the portion is paid in ſix months, and the daughter afterwards 
dies under age, it ſhall not be refunded ; for both clauſes ought 
to be conſiſtent, which cannot be, unleſs ſhe dies under age 
within the ſix months. X. Ch. R. 27. 

If a man gives legacies 1 hig children in eſſe, and alfs to the child 
whereef his wife was privement enſeirt, and if all his children die, 
tat his eftate ſball go to the children of his brother : if all the chil- 
dren in eſſe die, but a daughter born after his death ſurvives, the 
eſtate does not go to the children of the brother. 1 Ch, KR. 77. 

But if A. deviſes portions to grandchildren, 72 be paid at age ar 
marriage, and afterwards directs, that all his legacies fhall be paid 
within fix months after his death; it extends to the other legacies 


only, R. Eg. Ca. 154.“ 
(3 Y. 13.) When a Legacy ſhall be lapſed, 


If a man deviſe money to A. who dies before the teſtator; the 
legacy is lapſed, and merges in the perſonal eſtate. Yide Deviſe, 
ante, (3 A. 3, Cc.) 

If a legacy be given to be paid from a farm, when A.'s ſon 
ſhall attain 213 the farm not being carried on, the legacy falls, 
and ſhall not be paid out of the reſidue. 2 Brown 125. 

(If a man deviſes to fix executors all his eſtate, to pay, Es. 
and the remainder to be equally divided between them, and one 
of the ſix dies before the teſlator, his ſhare is a lapſed legacy, un- 
diſooſed of, and goes to the next of kin. Page v. Page, M. 
26. 2. Str. 820.] 

[If a man makes his wife exccutrix, and deviſes the uſe of his 
perſonal eſtate to her for life, and after her death to his four bro- 
thers, ſhare and ſhare alike, and two of them die before him, the 

{ſhares 


*24 Part of 
2 .d. C. 


J 1 "dz S 
ter. ante, 


(38.7. 
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ſhares of the two ſo dead belong to tlic executrix, and not to the 
others as next of kin. Man v. Man, F. 4 G. 2. Str. go;.] 

Uf a man deviſes 200 J. a- piece to his children, payable 
at twenty-one, and if any of them die before twenty-one, then 
his legacy to go to the ſurviving children; and one of them dic; 
in the life of the teſtator; the legacy lapſes as to the perſon dying, 
but is well given over to the ſurvivors. Willing v. Baine, 
TS. 1731. 3. FF. 113.] 

(If A. deviſes to B. his heirs, executors, Cc. all her houſe 
and furniture, and all her real and perſonal eſtate, to ihe intey, 
that out of her real and perſonal eſtates her legatees may be paid, 
and gives to C. 2000 J. in truſt for the uſe of his daughter O. ta 
be paid her at eighteen, or marriage, and till then to be laid out 
at intereſt, and the intereit to be put out at intereſt, and direct; 
the 2000 J. to be paid to C. eighteen months after teſtatrix; 
life, and D. fix months after unmarried, the legacy is lapſe, 
tho' there are perſonal aſſets ſuſhcient. Jan v. Clark, T. 1710, 
1 Atkyns 510.] | 

So, if he deviſe to A. upon condition that A. Gall give ſo nuch h 
the children of B. if A. dies before the teſtator, the whole is lapſed 
and the children of B. take nothing. R. 2 Ver. 116, cb. 
Semb. cont. 2 Ver. 5 22. 

[If A. deviſes the reſidue to his executrix, or her heirs, &.. 
and ſhe dies in his life-time, he dies inteſtate as to the reſidue. 
Stone v. Evans, M. 1740. 2 Atkyns 86.] 

[If A. deviſes the ſurplus of his perſonal eſtate to B. and his 
heirs, and in default of iſſue at his death, to be equally divided 
between his ſiſters and their heirs; and B. dies in A.'s life-time, 
leaving a ſon, as the contingency has not happened, the furplus 
does not go the ſiſters, but as an undiſpoſed part, according to 
the ſtatute of diſtributions. Miller v. Faure, H. 1747. 1 Ie 
zey 85.] 8 

If teſtator deſires the reſidue may be divided between A. and 
B. and A. dies in teſtator's life-time, his moicty does not ſurvive 
to B. but is undiſpoſed of, and ſhall go to the next of kin. Pt 
v. Chapman, T. 1750. 1 Vezey 542.] 

[If a man by will diſpoſes of all his eſtate, gives legacies, and 
then the remainder in fifths, and appoints A. his heir to what- 
ever is unappropriated, and one of the five reſiduary legatees is 
dead, at making the will, his ſhare goes to . Fackſen v. Kel), 
T. 1751. 2 Vexey 285.] 

If a woman has a power to appoint 4000 J. to her kin, and or 
default to go according to the ſtatute, and by will appoints to her 
nephew A. he having an annuity to his mother, and A. cies in 
teſtatrix's life, the 4000 J. lapſes, but the annuity remains 4 
charge on it. Oat v. Heath, M. 1748. 1 Vezey 135. ] 

If the deviſes to A. a debt owing to him by 4. who dies before 
the teſtator, the debt ſhall not be diſcharged. X. 2 Ver. 522. 

Though he afterwards requires his executor his death to give3 
releaſe for the debt; for this clauſe is ancillary to the former. A. 
2 Per. 522. 


(37, 


CHANCERY. 


(3 T. 14.) When not. 


But if 100 J. is deviſed to A. at his age tæuenty-one, and if he 
dies leſore, that it ha go to B. if A. dies in the life-time of the 
teltator, the 100 J. ſhall go to B. 2 Per. 208, 378. Per King 


Ch. 5 G. 2. 12, 13, 
[If A. gives four-eighths, of his perſonal eſtate to his niece B. 


and the children born of her-body, and B. has then no child, 


but afterwards has C. and dies before teſtator, it is not a lapſed 
legacy, for B. did not take an eſtate-tail, (children being words 
of purchaſe, not limitation) but as jointenant with C. who, on 
her death, takes the whole by ſurvivorſhip. Buffar v. Bradford, 
A. 174t. 2 Athyns 220.] 

[If A. gives 500 J. to his grandſon B. if he lives to twenty-one, 
if not, then to the other child or children of C. equally, arriving 
at ſuch age, and dies, and B. dies before twenty-one, and C. 
had no other children at A.'s death, but has two afterwards, 
theſe two are intitled to it at twenty-one ; for the teſtator muſt 
have had future children in view. Haughton v. Harriſon, T. 1742. 
2 Athyns 3296] 

So, if a man deviſes 100/. to A. at the age of twenty-one, 
100 I. to B. at the ſame age, and 1001, to C. at the ſaid age; and 
if any of them die before ſuch age, that his legacy ſhall be divided be- 
tween the ſurvivors z and if two die before, the wwhale ſhall go to the 
ſurviver : if any one dies before the teſtator, his legacy ſhall be 
divided between the ſurvivors. R. 2 Ver. 207. 

If one deviſes to A. 400 J. which A. owes to him, provided that 
he pays out of it ſo much to his wife, and fo much to his children, it 
will be a good deviſe to the wife and children, tho' A. dies in the 
life-time of the teſtator. R. 2 Ver. 522. 

So, if a man by his will diſcharges, releaſes, or forgives a debt 
due from A. it will be a diſcharge, tho? A. dies before the teſta- 
tor. R. 2 Ver. 5 22. 

If teſtator ſays, © I fargive my ſon-in-law A. a debt of 500 /. 
due on bond, and deſire my executor to delive up the bond to 
be cancelled,” and A. dies in teſtator's life-time, yet the bond 
ſhall be cancelled. Sibthorpe ve Moxem, M. 1747. 3 At- 
tyns 580. 1 Vezey 49. 

(If A by will forgives her ſon-in-law a debt on bond, and or- 
ders it to be delivered up (not ſaying zo whom) to be cancelled, 
and he dies in A.'s life, yet the bond ſhall be cancelled, for this 
ſhall be conſidered as a proviſion for her family. S:4:horpe v. 
Marhelme, M. 21 G. 2. 1 Will. 178.] 


(17 a man deviſes his real eſtate to A. for life, then to B. he 


paying Too J. to C. in twelve months after A.'s death, and C. 
lurvives A, but one month, the legacy does not lapſe, but goes 
to the repreſentative of C. Hadeſen v. Rawſon, M. 1747. 
14; 44. 
So in all caſes, where the legacy is not veſted by the words of 
we will, it ſhall not lapſe : as, if A. gives to the four children of 
Vol. II. P p B. 1200 l. 
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B. 1200 l. af the diſcretion and allotment of his executor, and one 
child dies before A. his ſhare ſhall not lapſe; for the executor 
had not made any allotment. R. 2 Ver. 744. 

So, if the executor has power by the will <v7hin a year to jc}, 
diftribution or allstment, and one child dies within fix months be. 
fore a diſtribution z His ſhare does not go to his executor or ad. 
miniſtrator, for it was not veſted. R. 2 Yer. 745. | 

So, if a man deviſes 2001. a-priece to his taus children, and that 
if one dies, his ſhare fhall ge to the ſurvivor ; if one dies, his legacy 


does not lapſe, but ſurvives. R. Eg. Ci. 137. 


[If A. give his granl-danghter 800 J. to be paid at twenty. 
one, or marriage, charged on a mixed fund of real and perſonal, 
and ſhe dies unmarried before twenty-one, it ſhall be paid out of 
the perſonal. BH, v. Ballet, M. 1744. 3 Atkyns 203,] 

[If a man by will fays, © I give the following legacies, and if 
c any die before they are payable, I will that they ſhall not 
« be deemed lapſed legacies,” and then gives to A. the 'wife of 
B. her execetors, &c. 5c/. and A. dics in the life of teſtator, the 
the legacy ſhall go to be B. Sibley v. Cooke, M. 1747. 3 4. 
kyns 872. 

[But the teſtator muſt nominate another legatee, or it would 
not exclude the heir at law, or next of kin. 1bid.} 

If a teſtator give his whole eſtate to his executor, to pay the 
income to teſtator's mother, and after her death then ſome part of 
it to A.; all the reſt and reſidue to his executor, 4vith a praver ty 
diſpoſe of, by will, the reſiduumm he ill be intitted to after the deceaſe if 
the mother : notwithitanding theſe laſt words the legacy 1s veſted in 
A. and if he die in the mother's lite-time, Jus repreſentatives ſhall 
have it. 2 Brown 75.“ 


(3 Y. 15.) When it merges in the Land. 


Tf portions are charged upon land by ſettlement, or by deviſe, 
to be paid to a fon or daughter at ſuch an age, and the fon or 
daughter dies before ſuch age, the portion or legacy merges for 
the benefit of the heir. 2 P. WY. (610), 277. Vide anty 
(3 Y. 2, d.) | 

So, if-a legacy is charged upon land, it merges ſor the beneſt 
of the deviſce; for he is heres jecus. Vide 2 P. W. (610,) 2 
Vide ante, (3 T. 2.) 

(If 4. tenant for liſe, and B. his cldcſt fon tenant in tal, 
reſettle eſtate to A. for liſe, to truſtces for years, to raile 

o.. to be paid to C. (A. 's ſecond fon) fix years after 4. 
death, with intergſt at 5 J. per cent. for his maintenance from A. 
death, remainder to B. c. C. dies in debt, two years after Him 
A. dies, and a good eitate comes to H. yet the creditors cannot 


110 


| have the 1100 J. the contingency on which it was nayable never 
* 4 4 


kappening ; but it ſinks for the bencht of the owner of the real 
eſtate. Bracley v. Powell, P.g G. 2. C. T. Y 193.) 

[if A. deviſes to truſtees all his lands in truſt, to fell lands in 
M. to pay his debts, and as to the reſt of the lands, to #20 
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fiſed in truſt to receives the rents and profits, and make leaſes 
for 99 years, determinable on three lives, and therewith pay all 
his debts and legacies, and then ſtand ſeiſed to the uſe of B. for 
life, remainder to her iſſue, and gives a legacy of 500 l. to T. to be 
dad at ewenty-one, or marriage, and T. dies unmarried before 
nrenty- one, and teſtator's perſonal eſtate and lands in M. are not 
ſucient to pay debts; as the 500 J. is charged on real as well 
2s perſonal eſtate, it cannot be raiſed, legatee having died before 
the time of payment. Prow/e ve Abington, P. 1738. 1 At- 
- 0 a 

[If 8000 /. is given to truſtees, to lay out in lands to he 
ſettled to the uſe of A. and the heirs of his body, and for default 
to be conveyed to H. on truſt, in three months, by mortgage or 
{ale, to raiſc and pay 2000/. to C. which is bequeathed to him 
in caſe A. dies without iſſue, and by codicil the 6cco . given to 
B, is reduced to 5000 J. and C. dies, then A. dies under twen- 
tr-one, and without iſſue 3 the 2000 J. ſhall ſink in favour of the 
heir at law. Attorney-General v. Milner, T. 1744 3 At- 
112. 

' So, if it is charged upon land and perſonal eſtate, and the le- 
guee dies before it is payable; his executor or adminiſtrator may 
leſort to the perſonal eſtate, but not to the land. 2 P. V. (611.) 

Tho' the legatee be a child, or a ſtranger. 2 P. 1 613.) 

[If A. deviſes 1505 J. to his fon, payable at his age of twenty- 
ſour, and deviſes his real eſtate to truſtees, to raiſe ſuſlicient to 
diſcharge his debts and legacies, if his perſonal eſtate ſhould fall 
ſhort, the death of the fon before twenty-four ſhall not extinguith 
it; for it is an abſolute legacy out of the perlonal eſtate, and the 
teal eſtate is only in aid of the perſonal. Harriſon v. Buckle, 
M.6G. Str. 238.] 

[If a man deviſes to M. his daughter 2500 J. at age, or mar- 
tage, and if C. his fon die without iſſue-male, then M. to have 
at twenty-one, or marriage, 3500 J. more, and if the ſon's fo 
dxing do not happen before M. 's age or marriage, then ſhe is to 
rceeive it whenever after it may happen; then deviſes his real 
eſtate to C. his ſon in tail-male, remainder to his brother in fee, 
and declares the land deviſed liable to that payment whenever it 
becomes due, and directs, that on failure of 1fiue of C., AM. her 
leirs or aſſigns, ſhall join in a ſurrender of ſome copy hold to the uſe 
of his brother, or the 3500 /. legacy to be void. AJ. attains twen- 
ty-one, marries, dies in C.'s life-time, her hutband adminiſters, 
and then C. dies without iſſuc; the 3500 J. ſhall not fink in the 
land, but be raiſed for adminiſtrator it perſonal eſtate deficient. 
King v. Withers, T. 9 G. 2. C. T. T. 117. aflirmed by 
the lords, with coſts, 16th arch 1735. 3 Þ. WP. 414.] 

(If A. dzviſe lands to T. his ſecond fon, on condition that he 
or his heirs pay his fix grand-children, T's children, go /. 
in default of payment a clauſe of entry and diſtreſs, and 7. 
dies in A's life, whoſe heir at law enters on them, and fells 
mem; yet the 90 J. is a continuing charge on the lands in 
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580 C HAN CE RTL. 
the hands of the purchaſer, and the children ſhall have | 
with intereſt. Vigg v. Wigg, T. 1739. 1 Atkyns 382.) 

[If a man deviſes copyhold lands (ſurrendered to the uſe, &. 
to his wife for life, then to his ſon till his grandſon attain 
twenty-three z then to his grandfon, his heirs and aſſigns, on 
condition that he or they pay his grand-daughter E. 60 J. in 
two years after he attains twenty-three z if he dies without 
iſſue, then to his (teſtator's) ſon, on condition of paying 1061, 
to E. in one year after he enjoys under this laſt deviſe, and 
if grandſon or ſon make default in payment, then. a power to 
E. his exccutors and adminiſtrators, to enter and receive til! 
paid; E. marries and dies after the grandſon has attained 
twenty-three, but in leſs than two years after it; the 69/, 
ſhall be raiſed, and paid to her repreſentative. {mes v. Han. 
week, H. 1742. 2 Athyns 50.] 

(If a man gives to each of his daughters A. and B. 300 /, 
to be paid by his fon and executor C. when he attains twenty. 
fix; but as they are otherwife provided for, directs they ſhall 
not have intereſt till then; and for the better ſecuring the ſaid 
two ſums, charges them on land, with power to enter and 
hold till payment; the perſonal eſtate is inſufficient, and C. 
dies before he attains twenty-fix ; but as the legacics are veſted, 
and the time of payment is poſtponed, for the conveniency of 
the eſtate, not on the circumſtances attending the legatees, they 
mall not fink in the land, but be paid. Sherman v. Cillin;, 

- 


H. 1745. 3 Atkyns 319. ] 


{3 V. 16.) When it ſhall have Relation to the Time of making 
the Will, 


In the expoſition or collection of the intent of a teſtator, regard 
ſhall be had to the time of making the will ; and therefore if he 
deviſes 10 l. to the pariſh where he lives, and afterwards he removes 
his habitation to another pariſh ; the parith where he lived at the 
time of the will, thall have the legacy. 

If he deviſes 4001. t finiſh a building, and before his death 
expends more than that ſum upon it; tho” the building be not 
finiſhed, the heir {hall not have the 400 J. N. 1 Fer. 96. 

If he deviſes to all his children and grandchildren, without any 
reference to his death or time future; it thall have effect only a 
to thoſe in e/? at the time of his will. R. Eg. Ca. 136. 

If he deviſes all arrears now due from the dean and chapter of 
York; rent which afterwards becomes due does not pats. X. 
Eg. Abr. 201. | 

All my corn, ſbecp, &c. now on my ground, P. W. 598. 

If a man makes a deviſe to charitable uſes before a fta. 
tute of mortmain, but dots not die till after it, yet the 
deviſe is good in law. R. By all the judges, Afbburnhaom *. 
Bradſhaw, P. 1740. 2 Atkyns 36] 


(3 Yo 


CHASYNGCERY 


(3 T. 17.) Or, to the Death of the Teſtator, 


But where a deviſe is made in words, general or univerſal, Yid-Pevi/e, 


581 


the reference ſhall be to the death of the teſtator; as, if a man (N. 12. 


devifes 20 /. a-piece 1% all the children of B. iſſue born after the 
making of the will, before the death of the teſtator, ſhall take. 
R. 2 Wer. 105. 

If a man deviſes all his per nal eftate to A. he ſhall have all that 
the teſtator had at the time of his death, tho' increaſed ſince the 
making of the will. 2 Ver. 137, 688. 

So, if the teſtator releaſes to A. by his will, all debts and de. 
wands; this extends to debts at the time of his death, tho' con- 
tracted ſince the making of the will. Db. 2 Fer. 136, 7. 

So, if he gives all his houſbold goods, and afterwards has more, 
P . . . 424z 5 0 


If he gives all his books, and afterwards buys more. P. 
V. 597. 
So, if the deviſe is of ſuch a ſum 7 &is children living at his 
dath, and of ſuch a ſum 1 the children of D. all the children of 


D. ſhall take, tho* none born at the time of making of the will, 


or death of the teſtator. 2 Per. 705. 

So a variation of circumſtances, after a will made, and before 
the death of the teſtator, does not deſtroy a legacy; as, if a man 
deviſes a legacy out of money at intereſt, or owing by ſuch a one, Ce. 
if the money is afterwards paid to the teſtator, the legacy 
will be good. R. Kay. 335+ 

If he deviſes a ſum to A. and to be paid out of a debt from the 
ling; tho' the debt fails, yet the legacy ſhall be paid; for it was 
ſo much deviſed generally, and the clauſe, how it ſhall be paid, 
was only a direction for the better payment. R. 2 Ca. Ch. 116. 

If he deviſes 500. % his uncle, viz. the bond and judgment 
fir 400 l. due from A. and 100 l. in money; if the teſtator re- 
ceives from A. 300 /. and takes a note for the reſidue of the 
debt, the uncle ſhall have 5007. 2 Ver. 681. 

[Yet, if a man having 2702 J. 3 5. bank ſtock, and 20007. 
India, deviſes them to his daughters, to be divided, and before 
his death ſells 702 J. 33. of the bank, it is an ademption pro tanto. 
feffreys v. Teffreys, T. 16 G. 2. 3 Atkyns 120.] 

[If a debt 1s deviſcd, and the teſtator afterwards receives it, ig 
is an ademption of the legacy; but if a ſum is deviſed payable out 
of a debt, teſtator's receiving the debt is not an ademption of the 


legacy. Ford v. Fleming, H. 2 G. 2. Str. 823.] 


So, if the deviſe is poſitive and direct F a ſum out of 


ſach a debt, and the debt fails, the legacy is loſt, Seb. 
2 Ca. Ch. 116. 
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(3 V. 18.) When Legatees ſhall abate, 


If there are not aſſets to diſcharge all the legacies, the legatees 
ſhall abate in proportion. 2 Ca. Ch. 171, 124. Ca. Ch, 149. 

And z2lfo the ſpecifick legatees ſhall abate in proportion. 
Sems, 2 Cu. Ch. 171. Cont, 1 P. W. 422. 1 Ver. 31. Vid 
(3 JM. 19.) 

[If a man charges all his real and perſonal with payment of 
de ts, a ſpecific deviſe is ſubject to it, if the reſidue is not ſuſſi. 
cicnt, Clark v. Seavell, T. 1744. 3 Athyns 96.) 

So, if the executor gives a ſtatute, mortgage, or other ſecu- 
rity to one legatee, and afterwards becomes inſolvent, wherchy 
the other legacies are not paid; the legatee who has the ſecurity, 
ſhail abate in proportion. R. Ca. Ch. 149. | 

Tho' ſuch ſecurity was given upon the marriage of the legatee. 
Ca. Ch. 149. | | 

So, if lands, Cc. are deviſed to be ſold for payment of lega- 
cies, and are not ſuſhcient for all; the legatees ſhall abate in 
proportion. 2 Ca. Ch. 25. 

90, if a teſtator deviſes that his executor ſhall aſſign 100. ger 
ann, in land to A. and his heirs, 200 J. to B. and 300 J. to C. 
and after die 100 J. per aun. is aligned, the other lands are not 
ſuthcient for the other legacies; A. ſhall abate in proportion, 
R. 2 Ca. Ch. 25. 

So a legatee ſhall abate in proportion, tho* his legacy is given 
to be paid in the fir? place. I Ver. 31. 

Tho' he is executor, and it was given him for his trouble, 
2 Fer. 434. 2 P. V. 25. Heron v. Heron, P. 1741. 2 4. 
kyns 171. 

[Appointing a legacy to be paid at a ſooner time does not give 
it a priority; but in caſe of dehciency, it muſt abate in propor- 
tion. Clark v. Sexvell, T. 1744. 3 Atkyns 96.] 

If A. gives his wile a general legacy, to be paid immediatch 
after his death out of the firſt money got in, and that ſhe fhali 
be intitled to ſaid legacy in bar of dower and thirds ; if the is 
not intitled to dower, the ſhall ahatc ; but if entitled, ſhe ſhal. 
not abate. Blower v. Morret, T. 1752. 2 Vezey 420. ide 
Ambler 244, 245.*] 

[If A. having a mortgage for 5co/. and no other ſum out at 
intcreſt, deviſes to B. 500 J. to remain at intereſt on ſuch ſecu- 
rities as he ſhould leave, or to be put ont on government ſecu- 
rities; this is not a ſpeciſick legacy, and B. ſhall abate in pro- 
portion. Latiſn v. Stich, P. 1738. 1 Athyns 507.] 

[A deviſee of an annuity for liſe charged on perſonal eſtate 
ſhall abate in proportion with other legatees. Halton v. Medica. 
Hume v. Edwards, P. 1749. 3 Athyns 693.] 
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(3 T. 19.) When ngt. 


But if a particular chattel is deviſcd in fpeciez the legatee ſhall 
have it intire, and not avate in proportion to die other legatees. 
1 Per. 31. 2 Fer. 11. Eq. R. 87. 

(Yet, jewels deviſed as a ſpecifick legacy ſhall be applied to 
pay ſimple contract debts, if the reſt of the perſonal falls ſhort, 
in ceaſe of the real eſtate. Clarke v. Clarke, in fe. M. 1721. 
Bunb. go.] 

If there are ſpecifick legacies, and money legacies, and not 
aſſets ſuſſhicient beſides to pay debts, there ſhall not be a propor- 
tionable deduction, but the money legacies. thall be applied firſt. 
Citerell v. Chamberlain, in ſc. H. 1718. Bunk. 32. 

If there is a ſpecific deviſe of land, the deviſece thall not con- 
tribute with the heir at law to ſatisfy creditors, if the real aſſets 
of the heir are ſufficient. Palmer v. Maſon, MH. 1737. 1 A- 
tyns 505 4 

If a legacy is given to a charity, and the ſpiritual court pre- 
ſers it, as it ought, by the civil law ; equity will not grant an 
injunction, or oblige the legatec to give ſecurity to refund. 
1 Fer. 230. 

If J. deviſes that his executor ſball receive his debt of $000 /. 
rom the chamber of London, and that then he fhall pay 200 J. to 
an hyſpital ; tho' the debt in the chamber of London is reduced 
to 6000 J. the exccutor ſhall pay 2000/7. to the hoſpital, R. 
2 er. 547. 

Legacies of ſtock are ſpecific or not, according as the intent 
ol teſtator appears from the will and circumſtances, that he in- 
tended to confine it to the ſtock he then had, or not. Aveiyn v. 
Hard, H. 1749. 1 Vzzey 420. 

If teſtator has Szuth=S:a ſtock at making his will, and at his 
death ſufficient to anſwer a deviſe of it, it is a ſpccitic legacy, 
and thall not abate. Hid.] 

It 4 deviſes his perſonnel eflate in W. 6 B. and alſo deviſes 
zoo J. to another to be paid out of his perfenal eflite, generally; it 
he has ſufficient perſonal eſtate elſcwlicre to pay the 300 J. B. 
mall not abate. N. Eq. R. 87. | 

If A. having wife and two children, and by will gives his 
wite (otherwiſe unprovided) 120 /. per annum, for life, limitation 
orer to a fon, and directs executors to purchaſe it in long annu- 
ities, or if they cannot, to purchaſe lands of 200 l. per ann: to 
pay the wife's annuity clear, with remainders over; executors to 
pay 30 J. per annum out of profits of refidue to wife for mainte— 
nance of child; gives other legacies, and the reſidue to be put 
out for children's advantages; the wife on deficiency of aftets 
thall not abate. Lewin v. Lewin, T. 1752. 2 Vezey 4156] 
Let a ſpeciſick legatee ſhall abate in proportion, where there 
is no fund to pay the legacy, but out of the ſpecifick lepacies z 
as, if a man deviſes his perſonal eflate in W. to A. and {is je fonal 
ate in H. to B. ard then deviſes 300 l. to C. but has no perſonal 
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eſtate, except in H. and V. there ſhall be an abatement by 4 
and B. in proportion. Eg. R. 87, 8. n 

So, in ſuch caſe, a legacy for a charity ſhall abate in Propor. 
tion, if it is not to the poor at the funeral. 2 P. V. 25, 1 P. 
W. 422. | 


What ſhall be an aſſent to a legacy, Vide in Adminiſtratun 
(C. 6, 7.—Vide ante, (3 G. 4.) ' 

When legatees ſhall refund, Vide ante, (3 G. 3.) 

Who ſhall be reſiduary legatee, Vide ante, (3 G. 7.) 


(3 Z.) Marriage. Settlement. 


(3 Z. 1.) When it ſhall be inforced, 


F a man enters into articles to make a marriage-ſettlement, 

and dies; his heir ſhall be compelled to make it. R. 
2 FJent. 343. 

Tho! the articles are made before marriage, to the woman her- 
ſelf, and the marriage is a releaſe in law of the contract, R. 
2 Vent. 343. | 

[$0 if tenant for life, with power to make jointure, covenants 
before marriage to ſettle, and dies before ſettlement executed, the 
remainder-man ſhall perſect it. Lady Coventry v. Lerd Covers 
try, T. 10 G. Str. 596.] 

90, if a man covenants to make a ſettlement upon the mar- 
riage of his daughter; he ſhall be compelled to make it, tho his 
daughter, after the marriage, dies before the ſettlement is madd. 

So, if a man gives a bond to make a jointure, he ſhall be con- 
pelled to make it, and not to forfeit his bond. 2 Ca. Ch. 88. 

So, if a man gives a bond to ſettle 300 J. per ann. jointure, and 
dics, his heir {hall be compelled to do it. 2 Ca. Ch. 89, &c. 

So his deviſee, tho' no particular land is charged. Bid. 

So, if a man covenants by articles to make a ſettlement of 
400 J. per aun. for a jointure, and afterwards makes a ſettlement, 
but the land is only of 300 J. per ann. value; he ſhall be decreed 
to ſettle ſo much in ſpecie as would have made 400 J. per ann. at 
the time of making of the ſettlement. R. 1 Ver. 217, 8. 

If the covenant is to ſettle lands which ſhall continue of 400 l, 
per ann. valuc, he ſhall make a ſettlement of ſo much as now arc 
of that value. 1 Vr. 218, 

If a man covenants to make a jointure out of his eſtate; ali 
his lands are bound to it. 1 Fer. 64. 2 Ver. 482. 

Otherwiſe, if he covenants for particular lands, and that fuch 
lands are of ſo much value, 1 Ver. 64. Ch. R. 148. 

If a man recites a marriage to be intended between A. and his 


daughter; and if his daughter after the age of ſixteen refuſes to marry 


A. A. foall have 20,0001, and if the marriage is kad after her age 


ef. fexteen, A, ſhall have all his real and perſonal eftate : the marriage 


is had before ſhe is ſixteen, and after that age the danghner On 
| without 
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without iſſue 3 A. ſhall have all the real and perſonal eſtate. R. 
1 Per. 339+ ; 

If a man upon marriage covenants to make a ſettlement for a 
inture, and dies before it is made, or the portion paid; the 
wife ſhall compel the ſettlement, tho' ſhe is executrix or admi- 
niſtratrix, whereby ſhe has the portion alſo. Seb. cont. but . 
I Ver. 463. 

en a wife ſues her huſband that he may ſettle lands for 
her jointure, purſuant to articles, and perform theſe articles; it 
is no bar that the has eloped with an adulterer, much leſs if it 
js not put in iſſue in the cauſe. Sidney v. Sidney, P. 1734. 
F. V. 269. 

If a man upon the marriage of his ſon, agrees to make a ſet- 
tement in ſuch a manner; it ſhall be decreed, tho' by the con- 
ent of the ſon, he afterwards makes a ſettlement different, and 
that is confirmed by a fine. 1 Ch. R. 192. 2 Ver. 702. 

f a father gets a ſon to execute a decd ſecretly, charging him- 
felf the fame morning his marriage agreement is executed, it 
ſhall be {et aſide, as being in fraud of the marriage agreement. 
Martins v. Bennett, H. 1733. Bunb. 336.] 

So, it ſnall be decreed againſt an heir; tho' the covenant was 
only for him, his executors and adminiſtrators. R. 2 Ver. 482. 

If 4. covenants to make a ſettlement 79 the uſe , himſelf and 
bis wife, and the heirs male of their bodies, remainder to the heirs 
female, &c. and dies before the ſettlement made, having a fon 
and daughter, and the ſon covenants to levy a fine for the pay- 
ment of debts, and dies without iſſue before the fine levied : the 
ſettlement ſhall be decreed to the daughter, purſuant to the in- 
tent of the articles. R. 2 Ver. 704. 

[If a ſettlement is executed after marriage to huſband for life, 
wife for life, and the heirs cf the body of huſband by wife, the 
court will carry it into execution ſtrictly, if made in purfuance 
of articles previous to marriage, otherwiſe not. Glanville v. 
Payne, P. 1740. 2 Athyns 39. ] 

[If a ſettlement after marriage gives iſſue an equivalent for 
what they were intitled to by 23 previous to marriage, 
the court will carry it into execution, otherwiſe not. id.] 

[A limitation in marriage articles to huſband for life, to wife 
for life, to the iſſue of their two bodies, will not intitle the huſ- 
band to diſpoſe as he pleaſes, but ſhall be carried into ſtrict ſet- 
tlement. Villiers v. Villiers, M. 1740. 2 Athyns 71. ] 

[So, if a man upon the marriage of his brather agrees for the 
ſettlement of his land bon his brother, if he himſe!f dies without 


ſue, and the wife of the brother has 180 J. for her portion; the 


deviſee of the land (the deviſor being dead without iſſue, and 
the portion being 180/.) ſhall be compelled to perform the 
greement, tho, it was to make an eſtate after an entail, X. 
2 Vent 354. 
do, it a truſtee ſigns a deed, to teſtify his aſſent, whereby it 
agreed, that the land ſhall be ſettle, to the uſe of a wife for 
jaature ; tho' the land was ſubject to the payment of a debt due 
to 
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to the truſtee, yet the jointvre ſhall be ſettled prior to the debe. 


2 Ca. Ch, 211. 


So, if the ſettlement is for a portion to be paid at full age, ar 
marriage with the conſent of her father, und if fhe dies before fuch 
marriage er age, that it ſhall be paid is another if the daughter ha; 
the conſent of her father for a treaty upon her marriage, and he 
does not afterwards diſagree, tho the marriage was clandeſtine, 
without the privity of the father, the portion ſhall be paid. 
1 Ch. R. 3. 

If on marriage two fathers agree to ſettle certain lands; one 
does ſo, the other gives bond to do it; he has not his eleQion 
to ſettle or forfeit, but muſt ſettle the lands, which was the ori. 
ginal agreement. Chilliner v. Cbilliner, T. 1754. 2 Vezey pag.] 

So, if A. by letter propoſes a ſettlement upon a treaty of ma- 
riage for his nephew, if 2500 J. portion is given; and the mu- 
riage proceeds and ſuch portion is given; the ſettlement ſhall he 
decreed, tho' no anfwer was ſent to the letter, nor the marriage 
had with the privity of the uncle. Ch. R. 147. 

Or, by letter to a friend of B. propoſes 1500 J. portion with 
his daughter, and the marriage takes effect, tho' no agreemerz 
was made directly upon ſuch letter. 2 Ch. R. 285. 

If a ſettlement is made in confederation of 5201, in money and 
goods; after fifteen years, it ſhall be decreed, without inquiry 
whether the huiband had the 500 J. 2 P. V. (618.) 

But if a marriage-ſettlement is made before marriage, 2 
precedent agreements ſhall be intended to be extinct, Sud. 
1 Fer. 369. 

If a ſettlement is alledged to be contrary to an agreement, and 
a trial 1s directed to try what was the agreement ; the ſettlement 
ought to be admitted for proof of the agreement. R. per Nom, 
aud a decree to the contrary per Lord Nottingham reverſed, 
I Ver. 246. 

Yet where the ſettlement varies from the articles, without an 
intent apparent, it ſhall be decreed to be made conformabic tothe 
articles, tho' the ſettlement vn before marriage. NR. 2 Ver. 65g. 

[A ſettlement after marriage on an iniant, and no ſettlement 
before, and no proof of the hntband's being in debt, is good. 
Middlecombe v. Marlew, H. 1742. 2 Atiyns 519.] 

[If a ſettlement is juſt in general, the court will not weigh 
nicely the particular advantage on cither fide, 1bid.] 

[An infant is bound by a ſettlement made on her marriage, 
where it is made with approbstion of parents and guardiais. 

ervy v. Miley, P. 1748. 3 Atiyns 6074 

[Marriage agreements caunot be fet atide, becauſe it would 
affect the intereſt of third perſons, the iffve. Teid.] 

[Other agreements are entire, and it either party fails in per- 
formance in part, it cannot be decreed in ſpecie, but muſt be 
left to an action; in marriage agreements it is otherwiſe ; and i 
the relations of cither party fail in performance, the children 
may compel perſormance; thus, if wifc's ſather agrees to give 3 
portion, and huſband's father to make a ſettlement, tho' te 
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jon is not paid the children may compel the ſettlement, 
10. 
(Though a father or guardian ſhould act fraudulently, the 
marriage agreement ſhall not be ſet aſide, but the delinquent, 
father, guardian, or huſband, decreed to make ſatisfaction, 


Lid. 
(3 Z. 2.) When not. 


But by the /. 29 Car. 2. 3. No action ſhall be brought to 
charge a defendant on an agreement on conſideration of marriage, 
unleſs that, or ſome note of it, be in writing ſigned by the party, 
or ſome authoriſed by him. 

A letter is a ſullicient note, to ſhew an agreement to 
give a marriage portion. R. 2 Vent. 361. Jide ante, 
(2 C. 4.) 

But if A. by letter promiſes 1000 J. to his niece in marriage, 
et by the ſame letter diſſuades her from a marriage with B. and 
lie aſterwards marries B. with the conſent of A. the money ſhall 
not be decreed. R. 2 Fr. 202. 

If a marriage is agreed upon between the fathers of a ſon and a 
daughter, and minutes are taken of it by counſel, and before the 
writings are fixed, one of the fathers dies; the ſettlement ſhall 
not be decreed, not being ſigned by either party, and before the 
execution of the deeds many variations in the minutes might have 
lappenced. 14. Mr. 21. 

[If a mother at the marriage tells the huſband, “ My eſtate 
& will come between my daughters,” and afterwards gives direc- 
tions to an attorney to prepare a ſettlement of part to huſband and 
wife, and the right heirs of the huſband, but both die before it is 
compleated, the ſettlement ſhall not be carried into execution in 
four of huſband's brother and heir. Broavnfmith v. Gilberne, 
H. 13 C. Str. 738.] 

(If a man having an eſtate in poſſeſſion, and a leaſchold, and 
being intitled to an eſtate-tail aſter his mother's jointure deter- 
mined, by marriage articles ſettles part of his wite's portion on 
her and the iſſue, and the leatehold on her for life in bar of dow- 
er, and then covenants on his mother's death to ſettle 100 J. per 
annum for every 1000 /. on her for life, then on the iſſue, and he 
dies without iſlue in the mother's life-time ; the heir ſhall not be 
compelled to perform. V/hitzict v. Farrel, T. 1749. 1 Ve- 
27 250] ; 

And if articles with the wife before marriage, provide, at 
fe ſhall diſp: fe of the profits of her eflate, during the coverture, which 
3 veſted 1a a truſtee for that intent, and after marriage, the truſtee 
with the approbation of the wife pays the profits to the huſband ; 
he ſhall not account to the wife for the profits not diſpoſed of ac- 
cording to the agreement; for by law the articles are deſtroyed by 
the marriage. N. Ca. Ch. 21. | 

So if A. upon the marriage of his daughter agrees that lis ma- 
wr ſhall he charged With 4000 . for her fertian, provided that if the 
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huſband does not ſettle a pointure anſwwerable 10 it, within tavy years 
he fhatl have only interejt at the rate of 3 l. per cent. for his lifs, a, 1 
the manor ſhall be to the daughter and the heirs of her body; the wiſe 
dies within the two years before any ſettlement made; the hus. 
band thall not have the portion, or the manor but only for hi, 
life. X. 1 Ver. 68. | 

So if the portion was to be paid / the hy/band ſettled a jrinty;; 
within three years, and the wife dies within the three years, before 
the jointure ſettled ; the huſband ſhall not have the portion. 
1 Ver. 69. 

[If A. on marriage of his eldeſt ſon B. in conſideration thereof, 
and of portion, ſettles his eſtate to himſelf for life, to truſtees for 
200 years, to B. and the heirs male of him and his wife, with 
remainders over, the truſt to raife 1 500 J. by profits or fines, and 
to pay 5001. in fix months, and 1000 J. in twelve months after 
A.'s death, as he ſhould appoint, if none, void; and A has 
another ſon C. to whom he afterwards gives 3000 J. which C. 
lays out in lands; and A. by will directs 600 J. part of the 1500 
to be paid to C. on his fetuing the lands purchaſed on the heirs. 
male of his body, and in default on the right heirs of A. ; A. dies, 
the 600 J. is paid C. who gives receipts for it as the legacy in his 
fotiver's will; C. marries, has iTue male and female, the male ex- 
iſts many years, then fails, C. dies, B. dies; the ſon of B. cannot 
have this ſettlement carried into execution againſt the co-heirs of 
C. when it is impoſſible to bar the remainder to him (the fon of 
B.) nor ſhall he have the 600 J. repaid. Parker v. Philips, 
T. 1750. 1 Vezey 530.] 

So if a father agrees to give 3000 J. with his daughter; but by 
his will gives her only 2000 J. and dies before the marriage, and 
the huſband accepts the legacy ; he cannot afterwards deman! 
1000 J. more: For his equity is to have 3000 J. or nothing. M.. 
Cu. in Jig. 3.5 

*If tenant for life with power to jointure 400 J. a year, on mar- 
riage articles, covenant to convey lands in a certain place of 4000 
a year, clear of taxes, and after the marriage make a ſettlement re- 
citing the power and the articles, and convey certain farms, which 
are expreſſed to be of the yearly value of 4o1 J. and a penſion of 
4 tl. a year, deducting 12 /, a year for boots to tenants, and cove- 
nant that if it ſhould be leſs than 400 J. to make good the defici- 
ency : It ſhall not be made 400 J. clear of taxes, for the articles 
were made with reference to the power, and it was a miſtake in 
them, that the power extended to 400 J. a year clear of taxes. Au. 
bler 424.9 | 

But the value of the jointure is to be taken at the death of the 
huſband, Id. 1bid.* 


(3 Z. 3.) To what Charges ſubject. 


A marriage-ſettlement ſhall not be incumbred by a voluntary 
ſettlement for the railing portions for the children of a forme! 


marriage, K. 2 Vent. 363. Videpo#t, (4 I. 1, Sc.) N 
or 
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Nor by a voluntary ſettlement made during a former marriage. 
N. Ca. Ch. 100. 

So if A. covenants to ſettle 200 J. per ann. without deſcribing 
any lands in particular, upon the children of the firſt marriage, 
and afterwards, upon a ſecond marriage, ſettles part of the land, 
which he had at the time of the former articles, for the jointure 
of his ſecond wife, who had no notice ; the ſhall not be bound by 
the former articles. R. 2 Ver. 482, 3. 

[f A. exhibits a bill to redeem a mortgage againſt a woman, 
and ſuggeſts that her huſband was only the aſſignee of a mort- 

ige; the woman may give in anſwer, a ſettlement for her join- 
ture without notice of the mortgage, and that her huſband pre- 
tended a title by deſcent, without anſwering, whether her huſ- 
band had any other title than as aſſignee of a mortgage; though it 
would not be a good plea. 2 Fer. 701. 

But if A. upon his marriage gives a bond to leave to his wife 
500 J. or a third part of his perſonal eſtate, and afterwards be- 
comes a bankrupt z the wife ſhall not have the 500 J. if ſhe does 
ret come in as a creditor for it in proportion with other credi- 
tors; and in ſuch caſe, the intereſt of her proportion ſhall be 
paid to the creditors during the life of her huſband. N. 
2 Ver. 662. 

[If A. dies indebted, leaving a leaſchold ſubject to mortgages, 
with covenant for payment, and other perſonal eſtate, and de- 
viſes to his ſon for lite, then to the iſſue of his body with limita- 
tions over, and makes him exccutor and reſiduary legatee, and he 
by marriage-ſettlement calling himſelf heir and executor, and re- 
citing the will, aſſigns this leaſehold to truſtees to permit him to 
receive the profits for life, then to his wife, then to the ifſue, then 
to thoſe intitled under the will ; yet the iſſue ſhall not have it diſ- 
meumbered of their father's debts. Clarke v. Sampſon, T. 1748. 


I Vezey loo. ] 
(3 Z. 3.) Proviſion for Portions. 


If a man makes a voluntary ſettlement for the portion of 3 
laughter his former wife, and then takes a fecond wife, and 
ſettles the ſame land for her jointure, without notice of the por- 
non, and by his will deviſes other lands to his wife, which the 
refuſes ; the daughter ſhall have the other lands till her portion is 
miſed. 1 Ver. 219. Eg. Mr. 221. 

If by marriage- ſettlement lands are limir24 to the huſband and 
wife her their lives, and afterwards to the fir/? 0114 other ſons in tail ; 
end if the huſband dies without iſſue male, to A. jor five hundred years 
fir daughters prtionsz tho' there be iſſue male, which ſurvives the 
lather, and then dies without ifluc, a daughter ſhall have the 
portion, R. 1 Lev. 35. 

IF A. after the death of his wife makes a ſettlement for rai/ing 
100 J. for each of his younger children, and afterwards main ics again; 
the children by the ſecond wife thall have the faine portions. R. 


L236 
| It 


222228 = g 
— EDS ANIVS TDD ED 
Da * — — 
"yy - N — 
— — —Q22—' ee eng 


— 
— 


— — — 


2 s 
3 

— - 
— — — 


RN 1 — 
- LESS 
= 


_ 


- fed 


— 


— 2 "IE 
— — 


. 


— — ep — 


— 


* — 3 =_ 
— 6 5 22 * 


$90 


CHANCER Y; 


[If a widow having children, by articles previous to her ſecond 
marriage, gives 4500 J. to her intended huſband during his life 
and if no children of the marriage, then to return to her or he; 
heirs; and there are children of the ſecond marriage, who all dj. 
under age in her life, and then the dies, the huſband ſhall hay. 
the intereſt for life, and then the children of the firſt marriage. 
Steadman v. Palling, H. 1746. 3 Athyns 423. ; 

If land is charged with portions, the heir cannot give perſonal 
ſecurity for them in diſcharge of the land. 1 Ver. 338, 

Nor ſhall he be allowed to pay them, before the time limited 
by the ſcttlement, viz. full age or marriage. 1 Ver. 338. 

If a man gives a portion to a daughter /o be paid « 
the age of taventy-one years, and the marries, and dies he. 
fore; it ſhall be paid to her huſband, or her executor. 2 C. 
Ch. 94. 

If A. by marriage ſettlement makes a proviſion for daughter; 
of 1500 J. a-piece, 72 be pal at eighteen or marriage, and if am 
them die before, the ſurviver to take the whole 5 and afterwards ſct. 
tles other lands for the payment thereof, at the age of twwenty-ne ir 
marriage, and that there ſholi be no ſurvivorſhip 3 this controuls the 
firſt deed. NR. 2 Ch. R. 8. 

If a term is limited er the death of the father, upon truſt fi; 
raiſing porticns fer his dawughters, at the age of eighten 
er marriage; the term my be fold for that purpoſe in the life. 
time of the father. S. 159. Seb. 2 Ver. 355. K. 
2 Fer. 459, 460, 656, 

So if the term, after the life of the father, be upon truſt, hu 
if the father die without iſſue male by his avife, having daughters, and 
the wife dies without a ſon; the term may be fold in the life-time 
of the father, for the portions of daughters, when they attain 
ſuch an age, or marry. K. per 3 F. 2 Jan. 202. Per Couper, 
x Sal. 159. 2 Ver. 657. Keb. 5 G. 2. 2, 22. 

[If A. on marriage ſettles Ins eſtate to himſelf for life, remain- 
der to his ſons in tail- male, remainder to truſtees for 1000 years, 
to provide for daughters by profits, mortgage, or ſale, with re- 
mainders over, with proviio, that if be prefers them in marriage 
with portions equivalent, or the remainder-man. pays them, the 


term ſhould ceaſe; and the wife dics without iſſue-male, leaving 


three daughters, their portions thall be raiſed in the fa— 
ther's life-time, with intereit from the mother's death, at which 
time they firſt veſted. Hebblellauaitte v. Cartwright, P. 7 G. 2. 
C. T. £19 | 

[Where a term for years or other eſtate is limited to truſtees, 
for raiſing portions for daughters, payable at a certain time, which 
is become a veſted intereſt, they thail not ſtay to the death of ſa- 
ther and mother, unleis ſome intention appears (and a very flight 
circumſtance is ſuihcient) to poitpone it. Stanley v. Static), 
H. 1 Altyns 549. 

If the term is to raiſe portions for daughters, and the ne 
ritance deſcends to the leſſee; chonmery will prevent the merger di 


the term. 2 Jer. 915 208. Vide bj (4 W. 24.) & 
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Go if one has a power to raiſe portions for children, and by 
feed charges them upon land, but by the eviction of part, the 
reſidue is not ſufficient z the land may be decreed to be ſold. 
2 Per. 311. 

Tho! he adds, that for the rniſiug them, the truftees ſhall take all 
the rents aud profits , for that does not reſtrain the general charge. 
N. 2 Ver. 311. | 

[f there be a term for raiſing portions for daughters, with- 
out Lying, at what age, or time; they ſhall be raiſed, 
with reaſonable maintenance from the death of the father. 
2 Ver. 460. 

If the portion is to be raiſed as the father ſhall appeint; it 
fall be raiſed, though the father dies without appointment. 
2 Fer. 655. 8 

But if portions ſor daughters ef ſuch an age, if the father dies 
without iffice male, are is be raiſed for his daughters, if not otherawil/e 
provided far, and 30 I. per ann. in the interim ; tho the mother dics 
without a ſon, the term ſhall not be decreed to be fold for the 
(nghters portions z for the other contingency, if they are nt 
dherwife provided for, cannot happen during the lite of the father. 
R, 1 Sal, 160, 2 Ver. 640, 657. 

So the 30 J. per ann. ſhall not be decreed to the daughter, or 
her huſband ; for the father ſhall not pay maintenance out of the 
aobts of a term not to commence till his death ; and therefore i: 
muſt be intended of maintenance to be paid-if the father dies 
without itluc male, before the age, or marriage of his daughter. 
R. 1 Sol. 160. 

If A. gives portions to his younger children, ſecured by 4 
mortgage from B. and if the heir of A. does not pay them, that the * 
ſhall be charged up his land 5 B. pays the portions, which are put 
out upon another ſecurity, approved of by a maſter in chancery, 
wth the conſent of the guardian, and are afterwards loft ; 
the land of the heir ſhall not afterwards be charged. X. 
i Ver. 337. 

If land is charged with 500 J. for A. and the truſtee raiſes the 
ſum and gives a judgment to A. for it, and then dies inſolvent ; 
the land ſhall be diſcharged. Dub. 2 Ver. 85. 

Ifa term after the death of huſband and wife, is for the raiſ- 
ing of portions out of the profits aſter the commencement of the 
term, to be paid at the age of twenty-one 3 neither the principal 
er the intereſt ſhall be raiſed, till the term commences in poſlethi- 
on. 2 Fer, 761. 1 P. V. 449. | 

Ii by marriage-ſettlement lands are limited to A. for life with- 
out waſte, remainder to truſtees to preſerve, Wc. to wife {or life, 
remainder to his firſt and other ſons of A. and in default, re- 
mainder to truſtees for 500 years, in truſt, by rents or ſale, to 
niſe 2000 J. for daughter, to be paid at twenty-one, or marriage; 
tne daugiter ſhall not have it raiſed in the father's life-time, S- 
dent v. Dethick, H. 1743. 3 Athyns 39.] 


If a portion is to be paid by the perſonal eftate, and if 


thet is net ſufficient, by the rents nd projits of the real; if it is 
neceſtary, 
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neceſſary, the real eſtate ſhall be ſold to make it good, . 
2 Ver. 424. 8 | 

So if a term commences after the death of the huſband, zz raiſe 
portions, if mo fon, for daughters, provided, that the daughter; fur- 
vive their father 3 no portion ſhall be raiſed if the daughter dies in 
the life-time of her father, tho' ſhe married before her death, R. 
2 Ver. 655. : 

So if a portion is payable, and before payment one child dies; 
it ſhall be decreed to his executor, or adminiſtrator, R, 
1 Ver. 276. 

[If there is proviſion for daughters portions, by a term after 
the mother's death, to grow due and payable at twenty-one, or 
marriage, and if any die before portion due and payable, to the 
ſurvivors; and there are two daughters who both attain 
twenty-one, and marry with conſent, and one dies, leaving 
children before the mother, her portion ſhall go to her repreſen. 
tatives, and not to her ſiſter. Emperor v. Rolfe, H. 1748. 1 N. 
zey 208. ] | 

"If a term is upon truſt, that if the father dies without a on, 
to raiſe portions for daughters out of the rents and projits, as ſn a: 
conveniently may be; they may be raiſed by ſale. Per Parker, P. 
W. 417, 420. 

Otherwiſe, if it was out f the annual rents and profits, or by 
leaſes for lives or years. Per Macclesfield, and affirmed in parlia- 
ment, 2 P. V. ig. Vide 1 P. V. 419. 

[So if on marriage of A. and B. A. ſettles his eſtate, and 
therein provides for raiſing portions for daughters, and the father 
of B. ſettles his eſtate, and therein is a term (with ſeveral re- 
mainders over) the truſt of which is to raiſe 10,000 J. for younger 
children, by rents, iſſues and profits, or leaſes for three lives, or 
determinable upon three lives, reſerving the old rent, or by grant. 
ing copyholds on fines, to be paid to daughters at eighteen or mar- 
riage, and to the ſons at twenty-one, or as ſoon after as it could 
be raiſed out of the premiſſes as aforefaid ; the 10,000 J. cannot be 
raiſed by ſale or mortgage. Semb. per Macelesfield C. Mills v, 
Banks, T. 1724. 3 P. V. 1.] 

But if a younger child dies in the life-time of the father, before 


marriage, the portion ſhall not be raiſed, 1 Ver. 335. Vide ant, 


P. 3.) 
(Af there is a term of years to raiſe daughters portions, payable 
at ſixteen, and a proviſo, that if there is no daughter living at 
the time of the failure of iſſue-male, the term ſhall attend 
the inheritance; and there is one daughter, who attain: 
ſixteen, marries without conſent, and no fon by the marriage, 
and the daughter dies without iſſue in the life-time of her father on: 
mother, the portion ſinks. Gordon v. Raynes, P. 1732. 
W. 134.] | 

[If gooo7. is ſettled by marriage articles in truſt for huſhand 
and wife for life, and then to the eldeſt ſon, ſubject to rails and 
pay 5000 J. to younger children as father ſhould appoint, ae 


for want of appointment, at twenty-one, and truſtees in the mean 
time 
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ume at liberty to raiſe maintenance; mother dies, leaving two 
children, youngeſt dies at two, father cannot claim the 5000 J. as 
his repreſentative, it not veſting in the children, and there are no 
words of veſting, but raiſing and paying at twenty-one. Hubert 
v. Parſens, P. 1751. 2 Vezey 261.] 

[If by articles 2000 J. part of 3000 J. veſted in truſtees, is to 
he paid to ſuch ſon as ſhall attain twenty-one, when he ſhall have 
attained twenty-three, and the eldeſt attains twenty-one, and dies 
before twenty three, it is a veſted intereſt at twenty-one, and the 
time of payment only is poſtponed. Combe v. Combe, T. 1741. 


2 Athyns 185.) 
If the land is not ſufficient to raiſe portions for all, there ſhall 


be an abatement in proportion. 1 Vr. 335, 

(If A. by articles before marriage agrees to ſettle land on B. 
for jointure, then part to raiſe portions for younger children, then 
the whole in tail-male, and that Z.'s portion ſhould remain with 
truſtees till ſettlement made, but to enable 4. to ſettle 
B's portion to be applied to pay off incumbrances, and the reſt 
to A. and marriage had, no ſettlement made; A. dies, no land 
appears, the right to the portion ſurvives to the wife, and the if- 
ſue of the marriage are not intitled, Pyke v. Pyke, H. 1749. 1 N- 
20 376. ü 
* nortion ſecured by ſettlement, or articles for a ſettlement, 
ſhall not be raiſcd as a debt out of the perſonal ailets. 2 P. 
IW. 437+ 

Clf 15 huſband promiſes lis wife that her daughter ſhall have 
her jewels, and after her death puts them in a cheſt, and delivers 
them with an inventory and the key to a friend, for the daughter's 
uſe; this is a ſuſſicient delivery to veſt the property, and hall not 
be altered by his afterwards taking out ſome of the jewels, and 
giving them to his ſecond wife. Lucas v. Lucas, T. 1738. 1 A. 
hn 270.) 

[If in ſettlement there is a term to raiſe 10001, for daughters 
portions, with proviſo, that if father by deed or will gives or 
leaves any ſum of money to his daughters, it ſhould be a ſatisfaction 
pro tanto, unleſs he declare the contrary, and he leaves them land; 
this is no ſatisfaction. Per Talbot, C. Chaplin v. Chaplin, P. 1734. 
3 P. V. 245.] | 

[If by marriage-ſettlement a term is created in lands in truſt to 
raiſe portions for daughters, with proviſo, that if lands of an 


eſtate of inheritance deſcend from the huſband to his ſaid daugh- 


ters of as great value as the portions, then the term to ceaſe for 
the benefit of the next in remainder or reverſion ; neither lands 
of which the huiband is ſeifed in fee and devites to his daughters 
in tail nor lands deſcending from him to them in tail, nor rever- 
lions in tail expectant on the death ot others, are ſuch eſtates of in- 
heritance as are within the meaning of the proviſo. Lands which 
ought to go in ſatisfaction ſhall be valued at the time of the de- 
ſcent, not when the portions become payable, Savile v. Savile, 


P. 1740. 2 Athyns 458.] 


Vol. II. Q q [A limi- 


$93 


. 


— > Xx 
— 


2 —_ 
<evnan{_=5..- eat 
— — 7 


8 
—— 


— 


W 
* 


— 


594 


CHANCER Y. | 


[A limitation to a daughter after ſeveral other limitations 


is conſidered as a proviſion, the time when it is to tk 
place makes no difference. Goring v. Naſv, M. 1744. 3 4. 


&yns 186. ] 


[If a man has a power by marriage-ſettlement to raiſe a ſum fx 
the portion and portions, of all and every younger child and 
children, in ſuch manner, at ſuch time, and under ſuch limitati. 
ons, as he by will ſhall direct, and he by will, reciting that tuo 
of his three younger children are amply provided for, ap. 
points the whole to the third, the power is not purſued, and i; 
is a vo appointment. Menzey v. Walker, P. 8 G. 2. C. 2. 
T. 72. | 

Bur if father has a power to raiſe 1500 J. for the benefit of 
younger children, in ſuch proportion, manner and form, in a 
reſpect, as he ſhall appoint, and he directs 450/. to / 
1050 J. to B. and nothing to C. who has a good eſtate, it 
is a good appointment. Auſten v. Auſten, H. 1733. C. 7. 
T. 74. | 

[Where a ſum is provided by marriage-ſettlement for younger 
children, and one of them-becomes eldeſt, he ſhall have no par 


of this ſum ; but where by private act of parliament the ſum vas 


to be appointed to A. B. and C. by name, tho? A. then a younger 
child afterwards becomes eldeſt, he is capable of an appointment 


in his favour. Fermyn v. Fellows, P. 11 G. 2. C. T. T. gz, 


Q. Would it not be the ſame if they were named in a ſettlemen 
by deed ?] 

If by marriage articles it is agreed, that certain ſums be paid 
to truſtees to permit the intereſt to be taken by huſband for life, 
then by wife for life, then if there is a ſon, and younger child or 
children, to pay the principal ſums to them; and a farther cove- 
nant that the wife's father ſhall procure his ſiſter to ſettle certain 
freehold houſes to the ſame uſes, and they are ſo ſettled; and 
huſband and wife die, leaving a daughter their eldeſt child, and 
a ſon; the daughter ſhall be conſidered as a younger child, and 
have the money, and alſo the houſes; for the articles and the 
deed ſhall be conſidered as one and the ſame act, and equally: 
proviſion for younger children. Heneage v. Hunloke, M. 1742. 
2 Atkyns 456.] 

[If a grandmother A. having a power creates a term to com- 
mence after her death to raiſe 300 J. per annum for B. tor lite, 
and after both their deaths to raiſe a ſum to be paid among all the 
children of C. except the eldeſt ſon, as C. ſhall appoint, and for 
want, equally; if C. has but one child beſides eldeſt fon all to 
ſuch child, if only eldeſt fon, all to him, if no eldeſt ſon, then to 
the executors of A.; at making, C. has only fon D. and daughter 
H. afterwards, another ſon F, ; C. dics firit without appointing, 
D. dies under age, and F. becomes eldeſt ſon; E. marries, 4: 
dies, and then B. dies; this ſhall be conſtrued as proviſen oy 
marriage- ſettlement; and to avoid the inconveniences of the p0r- 
tions veſting either at the execution or the death of A. or the 


death of C. or of B. the court will determine the capacity of be- 


ing 
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ng a younger ſon to continue till the time of payment, and E. 
ſhall have the whole ſum. Ld. Tynham v. Webb, H. 1750. 2 Ve- 

198. ] | 
WY ſettles his eſtate, ſubject to a proviſo, on his ſiſter and 
huſband, and their ifſue in ſtrict tail-male, for them to raiſe 
12,00 J. for their children, and if they die without appointing 
the proportion, then 2000 J. to be raiſed for each younger ſon, 
and 3000 J. for each daughter, payable at twenty-one, with in- 
tereſt from the time of appointment or death of the ſurvi- 
yor, and they die without making appointment, leaving four 
younger ſons and two daughters, 14,000 /. ſhall be raiſed for 
them, and intereſt only from the death of the ſurvivor, tho' two 
attained twenty-one during her life. Rolt v. Relt, H. 9 G. 2. 
= T. T, 189. 

[If A. on marriage ſettles long annuities in truſt for himſelf 
for life, to his wife for life, to the children in ſuch manner as he 
ſhould appoint, and dies without appointment, leaving one child, 
it is intitled to them as an intereſt veſted ; the father having only 
power of diſpoſing among his children, and there being but one, 
ſhe is intitled to the whole. Bellaſis v. Uthwalt, H. 1737. 1 At- 
tyns 420. ] 

[Where children have obtained a contingent advantage under 
a marriage-ſettlement, the court will not vary it after marriage; 
thus, if ſtock is transferred to truſtees to pay the dividends to the 
ſeparate uſe of the wife during life, and if ſhe ſurvived her huſ- 
band to transfer to her, or whom ſhe ſhould appoint, and for 
want of appointment 7 her iſſue, the court will not ſuffer any part 
of the ſtock to be ſold and paid to her during coverture. Okeefe 
v. Calthorpe, M. 1739. 1 Athyns 17.] 

[If A. by deed on the marriage of his ſon B. ſettles lands on 
the iſſue male of B. and if none, then to be ſold and <qually di- 
vided among B.'s daughters; and by deed B. directs his eſtate to 
be ſold, and the money equally divided among his fix daughters, 
provided he ſhould have no ſon; and afterwards, after the mar- 
riage of C. one of the daughters with D. he by deed, reciting 


the laſt, covenants that all right, either in land or money, that 


ſhould accrue to C. in her life, or to D. in her right, by the ſaid 
recited deed, ſhould be veſted in truſtees, to put out ſuch ſhare 
of the money raiſed by ſale of the manors, &c. as belonged to C. 
at intereſt, and the rents of her ſhare of the eſtate, and the in- 
tereſt of the money raiſed by ſale thereof to pay to D. for life, 
then to C. for life, then to pay the principal to the iſſue of D. by 
C. (except the iſſue male of D. by C. for the time being inhe- 
ritable in the manors, c.) ſhare and ſhare alike to ſons at twen- 
ty-one, to daughters at twenty-one, or marriage; if any dic be- 
fore their ſhares payable, to go to the ſurvivor : if all die, then 
to ſuch inheritable ſon; if no ſon, then to the ſurvivor of D. and 
C. and the executors, &'c., of ſuch ſurvivor; and there is one 


child of this marriage who ſurvives his father, and then attains 
twenty-one, and dies in his mother's life-time ;z the eſtate ſhall 


be ſold and divided equally among the ſurviving daughters of B. 
Q q 2 one 
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one being dead unmarried, and the ſhare of C. belongs to hee 
ſolely, and no part of it to ker ſon by D. Seamer v. Bingham 
T. 1743. 3 Athyns 54.] a 

[The court will decree the proviſion made for one child to be 
as extenſive as the parent intended, where it does not introduce 4 
hardſhip, or leave the other children in diſtreſs. Gi v. N. 1 
M. 1744. 3 Athyns 186.] f 

[If A. by marriage- ſettlement receites the proviſions he is int. 
tled to by his father's ſettlement, and inter al'. a ſhare of 200 
after his father's death, and there is a truſt for the benefit of the 
iſſue of the marriage, and a covenant that all 4's ſhare of the 
2000 l. or any other proviſion for the portions of the father's 
younger children as ſhould come to 4, ſhall be within ſaid trul; 
and afterwards the ſurplus profits of the father's eſtate limited * 
the benefit of his children, is in his life-time decreed to be diſtri. 
buted among them; the ſurplus ſhall not be included in the tryf 
nor would a legacy from the father to A. be included. Van 
Vane, M. 1747. 1 Yezey 57.) 

[If a bond is given for 2000 J. for children living at the death 
of father or mother, and in default, to the executors of hut 
band, a child born after the father's death ſhall have a ſhare, 
Miller v. Turner, H. 1747. I Vezey 85.] 

[If a decree has ſettled a wife's portion to be laid out in land 
for huſband for life, wife for life, and then to the ifſue; the 
court will not afterwards on a ſuggeſtion that there is no proba- 
bility of iſſue, and that the huiband is in great diſtreſs, grant 
part to pay his debts, and the reſt to wiſe's ſeparate uſe. Anim, 
M. 1750. 2 Vezey 113.] | 

[If 20,000 /. is provided for younger children as father ſhall 
appoint, and there are three daughters and a ſon, and father 
makes another ſettlement reciting this proviſion, and his intent 
that the daughters ſhould have the whole, and ſettles on the fon 
in ſatisfaction of his proviſion, on condition he releaſes, but 
makes no direct appointment of his ſon's ſhare to the daughters, 
and afterwards by will gives his daughters ſo much as (with what 
is provided by his marriage-ſettlement) makes their fortunes 
10,000/,; they ſhall have only 10,000 J. and not a ſhare of the 
brother's 5000 J. likewile. D. Bridgewater v. Egerton, H. 1750, 
2 Vezcy 121.] 

[If by ſettlement after marriage (but for valuable conſiderati- 
on) there is a truſt to raiſe portions for daughters on failure of i- 
ſue male, on whom the eſtate was ſettled in tail, they ſhall be 
raiſed z tho” the portion or conſideration was not paid, tho? the 
term was in remainder after eſtates-tail, and tho” a daugliter [125 
given a general releaſe, the ſettlement not being known, H 
v. Biſcve, T. 1751. 2 Vegey 304.] 

[If eſtate is ſezted to hutband and wife for life, then to tru 
tecs for a term, in caſe of no iſſue- male, or they die before twen- 
ty-one, to raiſe portions for daughters; proviſo, if they have ſon 
who ſhall have iſſus-male, or attain twenty-one, then the term 


to ccalez and they have a fon who attains twenty-one, aud 
| dic 


2 
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ges without iſſue-male in the ſather's life, the portions 
hall not be raiſed. IWorfley v. E. Granville, T. 1751. 2 Ve- 


20 331. 


— — —-— — — — 


3 


| 
If a father voluntarily ſettles 4000 J. a-piece on his five | 
daughters, and by the fame deed binds himſelf in 25,000 J. | 
o ſecure the ſurplus of his eſtate above 20,000 J. to his { 
Gughters, this ſhall be looked on as a bond to the daughters, 0 
good againſt voluntary claimants, but not againſt creditors for va- 4 
Juable conſideration. Boughton ve Boughten, M. 1739. 1 A.- 1 
bens 625+] f 
Tenant for life ſhall not account for rents and profits towards i 


niling, portions, but only keep down the intereſt z the portions 
ſhall be raifed on the whole eſtate. Savile v. Savile, P. 1740. 11 
2 An, 45 8.] 


(3 Z. 5.) Reſtraint of Marriage. 


If a marriage be contrary to the conſent of parents, (3 Z. 5.) 
and the huſband ſues for the portion; the court will not — 8 
decree it, unleſs. the huſband makes a ſuitable ſettlement. ma make 
1 $4, 282. - a fettlemeat #{ 

(if huſband and wife ſue for a legacy given to the wiſe, I oe ü 
the court will not compel the payment, unleſs the huthand makes 
2 ſettlewent on the wife. Brown v. Eltin, MH. 1733. 3 P. 

V. 202.] 7 

Or, if without the privity of the truſtees for the wife; 
the portion ſhall be veſted in truſt for the wife, and not decreed 
to the hutband, till he makes a ſuitable ſettlement. K. Ch. 

K. 146. 

if the wife has a real eſtate by deſcent from her brother, which 
was veited in truſtees in truſt for her; and the huſband fues in 
chancery lor an execution of the truſt, or for other favour 
the court will oblige the huſband to do what is reaſonable. 

1 Ver. 40. 

If on marriage application is made to the court to take care of 
wife's portion, and hutband ofters before the maſter to fettle an 
eſtate in ſtrict ſettlement, but before it is done, they having no 
children, petition to have it paid to huſband, the court will not 
order it; for nobody can conſent for the children that may be. 

Aun. T. 1755. 2 Vexey 671. 

(If money is leſt by a father to truſtees for the benefit of his 
children, to be equally divided between them; and one of them ' 
2 daughter, marries, Seek under age, and without ſettlement 
and her huſband, whilſt ſhe is under age, and before the truſtees 
have done any act to ſettle or divide father's eſtate, ailigns all the 
ſhare he is intitled to in right of his wife to a creditor z the court 
will not allow ſuch creditor to receive the whole fortune, without 
making ſome proviſion for the wiſc. Jexr/on v. Meoulſun, If. 1742. 

2 Athyns 417. ] 

(If a father gives bond to his daughter, payable at marriage, 

and depoſits it in a third perſon's hands, ſhe marries without con- 
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ſent, the bond is delivered to huſband, and he ſues on it; on 2 
bill brought by the father, and bringing the money into court. 
the court will order it to be ſettled on the wife and her children, 
and grant injunction. Winch v. Page, in Sc. M. 1111 


: Bunb. 86.] . 


(3Z.6.) 
When not. 


[If a man deviſes 1000/. to his daughter payable at twenty. 
one, or marriage, and ſhe marries, and the huſband and wiſe 
join in a ſuit in the ſpiritual court againſt the truſtees and execy. 
tors for the legacy, and the executors bring bill to compel the 
huſband to ſettle the legacy on the wife, the court will in. 
terfere, though the huſband does not crave the aſſiſtance of the 
court, and is ſuing in a proper court for the recovery of it. Har. 
riſon v. Buckle, M. 6 G. Str. 238. Gardner v. Walker, H. 8 C. 
Str. 503+] 

[Though the wife, of age, appears, and is defirous that her 
whole fortune may be paid to her huſband, yet the court will 
order ſettlement of part. Ex parte Higham, T. 1754. 2 Ve 
zey 3 19.] | 

[Where there is a ſlender proviſion made for a wife, on an ac. 
ceſſion of fortune to the wife (if conſiderable, otherwiſe not) the 
court will oblige the huſband to make further provition. March v. 
Head, T. 1749. 3 Atkyns 720.) | 


But upon a bill, by a father againſt an huſband, who married 
his daughter without conſent, to make a ſettlement of the land 
of the wife, the court will not compel him; for the father 
has no equity to demand it. R. wpon a Demurrer to ſuch Bill, 
1 Ver. 39. | goed: 

So if a portion is given to a daughter, and if ſhe marries with. 
out the conſent of A. to another; if the daughter will not marry, 
and gives ſecurity to indemnify the executor againſt the other per- 
ſon, ſhe ſhall have the portion for the purchaſing of an annuity, 
KR. Ch. R. 62. 

So if the huſband and wife demand a conveyance of lands 
ſettled in truſt for the wife; the truſtee ought to execute 
his truſt, without requiring a ſettlement by the huſband, . 


| 2 Ver, 626. 


So if the huſband prays that the portion may be raiſed; the 
court upon circumſtances will allow part to the huſband, without 
a ſettlement. - 2 Yer, 762. 

[If money is charged in truſt for proviſion for a daughter, and 
ſhe marries without conſent, yet if ſhe appear and defires the 
whole may be paid to her huſband without any proviſion, the 
court will direct it, tho' the huſband is inſolvent ; for ſhe may 
diſpoſe of perſonal eſtate as ſhe might of real by a fine, JWillats 
v. Cay, M. 1740, 2 Athyus 67. Contra ex parte Higham uprs 

"7 | 
N [If huſband has made a ſettlement on his wiſe on marriage, 
and afterwards money comes to her by deviſe, the court will not 


require the huſband (if a man of credit) to make a further ſettlc- 
x mem 
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nent at the prayer of the executor. Adams v. Pierce, T. 1724. 


3 P. 1 I.] 
Or, if the huſband is a freeman of London, and in a thriving 


way. Ibid.) 


If a man deviſes that his daughter ſhall have 2000 l. portion, but 
if be marries before the age of ſixteen, or with:ut the cor ſont of A. 


4/l 


Fe, before ſixteen, ſhe ſhall have but 1000 J. KX. 2 ent. 365. 
N. 2 Ver. 223. cont. that ſhe ſhall have the 2000. 

If the father by his will deviſes 2000 J. to his daughter, and 
afterwards revokes the legacy if ſhe marries B, and the daughter 
marries B. the legacy is loſt. R. 1 Ver. 20. 

But if the daughter has a portion by a ſettlement, the father 
cannot annex a condition to it, that he ſhall net marry without co1t- 
fnt. 2 Ver. 452. 

If A. gives his daughter 200 l. provided fhe continues with his 
executor till taventy-one ;, but if ſhe ſhall be taken from the executor by 
ler mcther, who was a papiſt, or marries againſt the conſent of the 
executor, then only 10 I. The daughter being placed by the exe- 
cutor with B. a clergyman, with his leave viſits her mother, and 
there marries a papiſt, without the privity of B. or of the 
executor, who upon notice diſſents; the daughter ſhall have only 
10/, for the qualification annexed to the deviſe was in nature of 
a condition precedent ; and the clandeſtine marriage, which the 
executor immediately diſapproved, was againſt his conſent. Cant. 
ger Mafter of the Rolli, but per Cœuper, acc. 2 Ver. 573. 

[If a man by ſettlement after marriage creates a term in truſt, 
to raiſe 2000 J. a-piece for his daughters, provided they marry 
with their mother's conſent, and a yearly ſum to be paid them 
till they marry, and if either of them die before marriage with 
ſuch conſent, her portion to ceaſe, and the premiſes to be 
exonerated of it, or, if raifed, to be paid to whom the pre- 
miſſes ſhould belong, and by will creates another truſt-term 
to raiſe 20co J. a- piece more for each of his daughters, ſub- 
jet to the ſame conditions, and by codicil creates another 
truſt-term for the better railing them ; if the daughters marry 
without the mother's conſent (even after they are of full age) 
they ſhall not have either of the ſums. Per Hardwicke, C. 
Lee, C. J. and Willes, C. J. reverſing a decree of Jelyll, 
M. R. Hervey v. Afton, M. 10 G. 2. C. T. T. 212. P. 
13 G. 2. Comyns's Rep. 726.] bs. 

(If in marriage ſettlement it is provided, tbat if any younger 
child marries without father's conſent in his life, or after his 
death without mother's conſent, ſuch child ſhall forfeit the in- 
tended fortune, to be diſtributed among the reſt at twenty-one, 
or marriage with conſent, with further proviſo, that if any ſuch 
child marry without conſent, or die before twenty-one, or mar- 
nage with conſent, the portion to be divided among the ſurvivors 
at twenty-one, or marriage with conſent, and J. one of the 
daughters marries without conſent, {he forfeits the whole in- 
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(3 Z. 7.) 
When the 
wife ſhall 


JB. he fhall have only 10001, If the marries with the conſent, leſe her po + 
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tereſt under the ſettlement, whether certain or contingent, and 
therefore, if another of them dies, ſhe is not intitled to her 
diſtributive ſhare of her portion. Wrettefley v. Wretteſley, T. 1743, 
2 Athyns 584. 

be legacies are left payable at twenty-one, or marriage, which 
ſhall firit happen, provided they marry with conſent, otherwiſe 
to fink into teſtator's perſonal eſtate ; the legacies veſt at twenty. 
one, and marrying without conſent afterwards is of no con. 
ſequence. Pullen v. Ready, M. 1743. 2 Athyns 587.] 

When a condition, that a perſon ſhall not marry without con- 


ſent, is in terrorem. Fide ante, (2 Q. 6.) 


(3 Z. 8.) When Marriage Brokage ſhall be avoided, 


A bond given for the procurement of a marriage between 4. 
and B. ſhall not be allowed. Decrced cont. if it be without 
fraud, but the decree was reverſed in parliament. R. 3 Lev, 411. 


Jide 1 Ver. 412. 


50, if upon the marriage of a ſon, the portion is paid to his 


mother; the ſon ſhall be aided in equity. 1 Vr. 451. 


If a woman borows money of her brother, for the augmen:2. 


tion of her portion, and gives a bond for it; the bond or other 


ſecurity {hall be avoided in equity as fraudulent. 1 Ver. g7;, 
Vide ph, (4 D. 4. 

Pao the huſband dies without iſſue, it ſhall be void againſt the 
wife herſeif, or her executor. R. 1 Fer. 475. 

If a mother, upon the marriage of her ſon, agrees to relin» 
quit}, her jointure, for which the ſon privately agrees to make a 
leaſe o be mother of another eſtate z this clandeſtine agreement 
ſhall be diſallowed in equity. R. 2 Ver. 466, 500, 

IF a man on his ſon's marriage ſcttles part of his lands on the 
ſon in poſſeſñion, and other part on himſelf for life, remainder to 
the ſon, with power reſerved to the father to make a jointure of 
200 J. on payment of 1000/7. to the ſon; and on the father's 
ſubſequent marriage, the ſon (without privity of his wife, or her 
relations,) rcleafes the 1000/7. and the father, (without the pri- 
vity of his ſecond wife, or her relations,) gives a bond for 
it; equity will not ſet the bond aſide. Roberts v. Roberts, 
. 1730. 3 P. . 66} : | 

90 2 gratuity, given for the procurement of a marriage, ſhall 
be refunded. 2 Yer. 392. 

So a 12ate, made by A. for procuring a marriage between him 
and B. ſhall be avoided after his death, by him in the remainder. 
K. in Parl, 2 Fer. 446. Pr. Ch. 166. 

So, if a daughter has a portion by a remote relation, and the 
father takes a bond, before he wi!l give his conſent to her mar- 
riage, that the huſband ſhall repay part, if his wife ſhould 
die without iſſue; for where the portion does not come from the 


the father, ke ſhall not lay any ſuch reſtraint upon it, 


2 Ver. 588. 
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& if, upon a marriage, the huſband gives a bond, that he 
vill releaſe to the father al demands, within two years after the 
marriage. N. 2 Fer. 682. 

clf previous to marriage of 4, and B. then twenty years old, 
articles are entered into, firſt to ſecure 100 J. per ann. to C. 
(B's fervant) out o. 's eſtate, then the eſtate ſettled to the uſe 
of B. and ber iſtue, {bur theſe other proviſions revokable by her 
iter marriage) and about the fame time A. gives C. a bond for 
1000 I. which is afterwards given up to be cancelled, and a re- 
ccrery is ſuſſered to the uſes of the articles, and a new grant 
three years aſter is made of the annuity, which is paid by A. for 
ſome time after B.“ death, who afterwards brings bill to be 
relieved againit it as given for marriage-brokage, and C. infiſts 
it was for her ſervice and attendance z the court will dizeEt iſſues 
t try whether the bond was given in conſideration of the 
marriage, Or for what other; whether it was made payable on 
the marriage, or When, and whether the-dnnuity was granted in 
conſideration of the bond, or procuring the marriage, or what 
other conſideration, and if any other conſideration, or time, to 
be indorſed; if the bond was given for the marriage, and de- 
lvered up when the annuity confirmed, it will be marriage- 
brokage 3 if the annuity free from corrupt management, and the 
bond only given becauſe B. not then of agt, otherwiſe, Cle v. 


= 


Gibſon, T. 1750. 1 Fezey 503.) 
(3 Z. 9.) What ſhall be done if the Marriage is diſappointed. 


If a copyhold is ſurrendered to B. and C. who intend to be 
huſband and wife, for their lives, and he dies before the 
marriage, and ſhe enjoys it for thirty years; ſhe ſhall be decreed 
to ſurrender, and to account for the profits. 1 Per. 432. 

[if A. an old man, in contemplation of a marriage to his 
own prejudice, and to the benefit of B. to whom he is indebted 
1050/. by leaſe and releaſe grants to truſtees to the uſe of 
B. for life, then to truſtces to preſerve contingent remainders, 
then as to ſuch lands, Sc. as B. ſhall think proper, to truſtees 
for the life of ſuch perſon as B. ſhall appoint in truſt for 
ſuch perſon, and for want of apointment to C. for 500 years, 
to raiſe portions ſor B. 's younger children, and then to the uſe 
of the heirs of the body of B. and for want thereof, to ſuch 
perſon, Cc. as B. ſhould appoint, with power to charge it 
with 1000 J. and that B. may revoke appointment, and make 
new, and for want of appointment to B. and her heirs ; and B. 
aſterwards appoints the lands, c. and the reverſions expectant 
on her death, if ſhe dies before her marriage with A. to A. 
and his heirs, he paying 700 J. to, c. and afterwards makes a 
new appointment of the premiſſes after her death to A. ſor life, 
then to the heirs of their bodies, then to D, Sc.; A. dies, B. 
levies a fine to herſelf and heirs, may years after bill is filed by 
heir at law, B. pleads purchaſe, over-ruled, then ſuffers re- 
oovery; the heir at law is barred of legal right, nor is there 

| ground 
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ground to give relief in equity, on fraud, intended marr; 
not taking effect, or miſtake, but if heir at law will try it 
at law, the court will remove the 500 years term. Langley 
v. Brown, T. 1741. 2 Atkyns 195. ] 

[If a perſon who has made addreſſes for ſome time, and has 
reaſonable expectation of ſucceſs, makes preſents, and the lady 
deceives him afterwards, the preſents or value ſhall be returned; 
but if they are made by a perſon to introduce himſelf, he is to 
be looked on as an adventurer, eſpecially if their fortunes 
are diſpreportionate, and the preſents or value ſhall not he 
returned. Robinſon v. Cumming, T. 1742. 2 Atkyns 409.] 


(3 Z. 10.) Or, the Portion is not all paid. 


If by marriage-articles, in conſideration of 3000 J. portion, 4. 
is bound to ſettle 3oo /. per ann. and afterwards it appears 
that 1000 /. of the portion was upon a prior marriage agreed 
to be applied otherwiſe ; the huſband ſhall be decreed to anſwer 
this 1000 J. being bound by the covenant of the wife dum /zla, 
R. 2 Ver. 448. 

If A. by will makes his ſon B. tenant for life without waſte, 
with power to make jointure not exceeding 100 J. per annum, for 
every 1000 J. portion received ; with further power to ſettle mo- 
ney on younger children, and B. marries C. who has 10,000 /, 
2000 J. whereof is ſettled to continue at intereſt to increaſe the 
portions of younger children as B. and C. ſhall appoint, or 
in default, equally, if any, if none, to the ſurvivor of B, and 
C. in the mean time, the intereſt to B. for life; this ſhall be 
conſidered as a portion of 10,000 J. received by B. and he 
may ſettle accordingly. E. Tyrconnel v. D. Ancaſter, J. 1754. 


2 Vezey 499.] 


(3 Z. 11.) When a Marriage Settlement ſhall purſue the Articles 
ſtrictly. 


[If articles are entered into before marriage, and ſettlement 
after marriage differs from them, the court will ſet up the 
pr the ſettlement. Legg v. Goldwire, M. 10 G. 2. 

T. T. 20. 

[But if wt articles and ſettlement are previous to the mar- 
riage, the ſettlement ſhall controul the articles. 1bid.] 

[Except the ſettlement is expreſsly ſaid to be in purſuance and 
performance of the articles. Vſt v. Eriſey, M. 13 G. Ibid.) 

If marriage-articles are executed, the ſettlement ought to bc 
made ſtrictly purſuant to the articles; and equity will decree ac- 
cordingly. . 

And therefore, if the articles are, that the ſettlement ſhall be 
te the huſband and wife and for life, remainder to the heirs 9 
their bodies; the court will decrce an eſtate-tail to the fon- 
Eg. Ca. 130, 165.* 


And 
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And if the huſband, without the conſent of the truſtees 
g of the ſon, then being of full age, deviſes the eſtate to the 
eldeſt ſon for life, remainder to his firſt and other ſons in 
nil male; the deviſe not being purſuant to the articles ſhall be 
woided. R. Eg. Ca. 130.“ od part of 

80, if a bill is brought for execution of the articles, the court * A. Ca. 
will direct a ſtrict ſettlement. Eg. Ca. 131.* R. F. g. 38. 

As, if the articles are for a ſettlement, within t4vo years, to the 
yſe of B. for life, remainder to the heirs of his body, and if not made, 
o ſtand ſeiſed to the ſame uſes ; the court will direct a ſtrict ſet- 
ement. R. 1 P. V. 622. | 

If by articles previous to marriage of A. with B. A. covenants 
5 B.'s father, to ſettle lands to A. for life, B. for life, 
nd then to the iſſue of this match, in ſuch ſort, manner 
ud form, and ſubject to ſuch charges for younger children 
z A. ſhall appoint; and it is agreed, that all further cove- 
ants for aſſuring the premiſſes to the ſaid uſes, or others to 
he agreed on by all the parties, ſhall be contained in the ſet- 
tement ; if there is a daughter an only child of the marriage, 
ſhe ſhall have all the land as tenant in tail, and the ſon of a ſe- 
cond marriage ſhall convey to her. Hart v. Middlehurft, T. 1746. 


3 Athyns 371+) 


- ” 
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(3 Z. 12.) When it ſhall purſue the Intent of the Articles. 


But where by articles it is agreed, that the ſettlement ſhall be 
1 the huſband and wife for life, remainder to their iſſues of their 
ladies; if the father afterwards, with the conſent of the truſtees, 
make a ſettlement on his ſon for life, and to his wife for life, 
remainder to preſerve contingent eſtates, remainder to the firſt and 
ber children of that marriage in tail; the court will not avoid it. 
R. Eg. Ca. 130, 132.“ #24 part of 
So, if the father makes a ſettlement pon the fon for life, 2 Mad. Cas 
with power to make a jointure upon another wife, of 6001. per ann. 
remainder ut ſupra ; the ſon cannot make a larger jointure, tho' he 
had an eſtate-tail by the articles. Eg. Ca. 131.“ 
So, if che father makes a ſettlement purſuant to articles, tho 
it raries from a ſtrict ſettlement, and gives an eſtate in tail gene- 
ral to the wife, upon default of iſſue male; the court will not 
avoid it. R. Eg. Ca. 131.“ 5 
[If part of an eſtate is limited to huſband for life, remainder | 
to wife for life, and after death of ſurvivor to heirs of the body i 
of wife by huſband, and other part to huſband for life, re- ' 
mainder to heirs of his body, remainder to wife ; the whole ſhall | 
not be decreed in ſtrict ſettlement, for it appears that part was | 
intended to be left in the power of the father, other part not in | 
his power alone, Howelv, Howel, T. 1751. 2 Vezey 358+] 
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(4 A.) Mortgage. 
(4 A. 1.) The Nature of it. 


| A Mortgage is but a pledge, or ſecurity for money in iu 
nature, G. Lit. 205, Ca. Ch. 285. Eg. Abr. 11. 

And ſhall be taken as part of the perſonal eſtate. Ca. Ch, 287. 
A mortgage is redeemable in its nature; and therefore, 3 Lo 
venant that it ſhall not be redeemed, is void. 2 Vent. 64, A 
2 Ca. Ch. 61, | 

And *till redemption, the eſtate is in the mortgagee, by law and 
equity. 2 Ca. Ch, 97. 

So a covenant, that it ſhall not be redeemed after the dexth 
of the mortgagor, &c. is void, and it ſhall be always redeem. 
able. 2 Ca. Ch.. 61. 

So, if the agreement be, that A. or his heirs male mar 
redeem; the heir general, or aſſignee may redeem. R. 2 (/, 
Ch. 148. 1 Ver. 33, 190. 

But by the ff. 4 & 5 HW. & MM. 16. if any mortgage land for 
a valuable conſideration, and give not notice in writing under 
hand, before executing it, of a former mortgage on all or part of 
the ſame land, ſuch ſecond mortgagee ſhall hold as an abſolute 
purchaſer, freed from equity of redemption, in reſpect to the 
mortgagor, his heirs, executors, adminiſtrators or aſſigns. 

So, if he give not ſuch notice of a former judgment, ſtatute, 
or recognizance, given for ſecurity of money or like valuable 
conſideration, unlefs, on notice thereof, under hand and ſeal of 
mortgagee atteſted by two witnefles, the mortgagor diſcharge 
ſuch former incumbrance in fix months after. 


(4 A. 2.) What ſhall be ſaid to be a Mortgage. 


If a man upon marriage agrees to make a ſettlement fer a fan- 
ture, and to the intent that the land be diſcharged of gool. after tir 
death of the jcintreſi to A. and his heirs, upon truſt for the huſtant 
end his heirs, if he pays the goo l. within three years, but if l. 
does not pay it, or dies, in truſt for the wife and her heirs fr 
diſcharge of the debt and her greater advancement ; this is a mort- 
gage, for artificial words do not alter the nature of it, R. 
2 Ca. Ch. 34. 

So, if a man makes a mortgage, and by the ſame deed 
covenants that it ſhall not be redeemed but during his life; yet 
it is a mortgage, and ſhall be always redeemable, as well after 
his death as before. 2 Ca. Ch. 61. 

So, if the condition is, that he or the heirs male of his boy 
may redeem. R. 1 Ver. 33, 199. 2 C. Ch. 148. 

[So, if upon a bill for ſorecloſure againit the mortgg7 
and his creditors, one creditgr redeems by the conſent ot the 


others, and the mortgage is aſligned to him, whereupon '* 
agroasy 
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igtees, that if the creditors pay him his debt before ſuch a 
tay, they may redeem ; this gives them a new equity of 
redemption, and they may redeem twenty years afterwards. X. 
Jer. 138. 

l 1 man makes a conditional furrender of a copyhold, #9 

vid on payment of 200 I. at ſuch a day, and i 7 © he does net pay it, 
tt en payment of ſuch other ſum the mortgagee fu be a purchaſer ; 
te furrenderer dies before the day of payment, and the 200 /. 
net being paid, the ſurrenderce pays the other ſum to his 
a{niniftrator : it continues a mortgage, and the ſurrenderer or 
his heir ſhall redeem on payment of the whole principal and in- 
ereltl, 1 Ver. 488. 

if 4. for 3000/7. grants 60 J. per ann. for ſeven years, it 
gell be redeemed on payment of the principal and arrears. Dub. 
21 r. 288. 

i 4. intitled to an annuity, on perſonal enten of 200 “. 
being a prijoner; by indenture ſells to B. 150 J. per aun. part of 
fd annuity, for 1050 J. with proviſo, that if A. deſires at any 
time to purchaſe back f id 1504, on fix months notice, B. on 
payment of ſaid 1050 /. (all arrears of annuity being paid) fhall 
f- aſſign, and there is an indorfement, that it A. Would re · 
purchaſe or redzem, he ſhall pay 75 J. more; this is only a 
loan of money. Law ley v. H. _ r, A. 1745. 3 Ahne 278.) 

If a conveyance be of 200 54 wr ann, tor 2501. to the father, 
who afterwards exhibits a bill tor ſorecloſure, but does not 
proceed further; it ſhall be taken for a mortgage, though 
there were long leaſes, and no redemption for ' twenty-ſeven 
years. R. 1 Ch. R. 222. 

If a conveyance be abſolute, but the vendee agrees by writing 
under hand and ſeal to accept his money within a year, it thall 
be redeemable. N. 2 Ver. 84. 


(4 A. 3.) What not. 


Put an abſolute conveyance ſhall not be deemed a mortgage, 
tho it be made for an under-yaiue, if it does not appear to be ſo 
intended at the time of the making, by condition in the ſame, or 
by other writing, Sr. D. Ca. Ch. 2. 

[Nor becauſe there is an incongrous covenant in the deed; as, 
that the vendor ſhould not do ſo and ſo with the eſtate, eſpecially 
i there has been long acquieſcence in the grantee's potleſlion. 
Caterell v. Purchaſe, H. 8 G. 2. C. T. T. 61.] 

Tho' the purchaſer afterwards declare, that he ill cake 1 
Mney given fer the conſideration of the conveyance, at any tim? 
with damages fer it, or the like words: for if it be not a nn 
fave in principio, it ſhall not be made to by pan agreement 
afterwards, Ca, Ch. 2. R. 1 Fer. 268. 

So, it ſhall not be deemed a mortgage, if there be not 
a mutual remedy, for the mortgagor to have a redemption, and 
tor the mortgagee to inforce the payment of his money, D. Ct. 


. 2. Vide I Jer. 393 A 
85 
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As, if a man, in conſideration of 1000 J. paid to him h 
another, who had married his couſin, conveys land to him and li 
heirs, with a proviſo, that if he pays the principal and interef 
during his life, the other ſhalt re-convey, and if he does not pay, fl 
his heirs ſhall not redeem : it is not a mortgage; for it un 
intended as a ſettlement, and the mortgagee could not ſorechoſe 
during the mortgagor's life. R. 2 Vent. 365. 2 Cu. Ch, 
1 Ver. 8, 215, 232. 

So, if mortgage be for 300 J. and mortgagor covenants to pay 
7001, to his wife after his death, and afterwards deviſcs the lan 
to his wife, if the 7oo/l. is not paid at the time, fhe fou 
the mortgage; if the 700 J. is not paid, the land ſhall not be 
afterwards redeemable on payment of the 700 J. and co} 
with intereſt. Semb. per Hale, Hard. 5 11. 

If A. deviſe lands to B. upon condition that he pay 500 l. t li 
daughter, «within fix months after, otherwiſe, to the daughter and tee 
heirs; it ſhall not be conſtrued a mortgage, but the daughter (al 

take by the limitation, if the 500/7. be not paid. R. 1 Ver. 403, 
430. 

"Yet, where a ſettlement is made on daughters and their heirs 
until he in remainder pay 3ool. to the daughters ; it ſhall be 
in the nature of a ſecurity for che money, and the other in- 
cumbrances, as well as he in remainder, ſhall redeem, and the 
daughters account for the rents and profits, but not ſink the prin- 
cipal (annually as in the caſe of a common mortgage) till one 
third of the portion be raiſed. R. 2 Fer. 523, 577. 

[Law and equity will make a ſtrong preſumption in favour of 
twenty-one years uninterrupted poſſeſſion, tho” circumſtances 
ſeem to ſhew that the inheritance was not intended to be con- 
veyed. Cooke v. Cooke, H. 1740. 2 Athyns 67.] 


(4 A. 3.) Who may redeem. 


Altho' a mortgage be. forfeited, it may be afterwards n- 
deemed in chancery, on payment of principal, intereſt, an 
charges. 

An equity of redemption is azz inherent right to the lan, 
which binds thoſe, who come to it in the 59%, or otherwik 
Hard. 469. | 

Tho? it be the king himſelf, Semb. Hard. 469. 

And the heir, or executor may redeem. 1 Ch, R. 186. ſays 
the heir ſhall redcem, and not the executor. 

If the executor has aſſets, the heir may compel him to redcen 
for his benefit. Per Hale, Hard. 512, 

If an annuity be granted out of land, with a proviſo fr 
redemption, it may be redeemed. 1 Ver. 209. 

He, who comes in by a voluntary conveyance, may redeem. 
1 Ver. 193. Eg. Abr. 315. 

If land be deviſed by the mortgagor, the deviſee fhall redeem 
and not the heir. 1 Ch. R. 191. 1 
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If a mortgage be made before marriage, and afterwards the 
fme land is ſettled upon the wife for a jointure, the wife may 
redeem, and after her death the executors of the wife ſhall hold 
the land, till the mortgage, allowing a third part, is ſatisfied by 
the perception of the profits, or redemption. Ca. Ch. 271. R. 
Cb. R. 475. 1 Ch. R. 220. Eq. Ab. 219, 222. 

So, if articles are made for a marriage-ſettlement, and after- 
wards the land is mortgaged to a man, who has no notice of the 
articles, the wife ſhall redeem, &c. R. 2 Vent. 343. 

If by articles and by ſettlement, both previous to marriage, 
lands are ſettled on A. for life, then B. for life, and then to the 
heirs-male of A. on B. begotten, and A. ſuffers recovery, and 
mortgages to C. whoſe repreſentative with A. convey their in- 
tzreſt and the equity of redemption to D. and one perſon was 
concerned for all parties in the mortgage and aſſignment; the 
court will not ſect aſide the mortgage, A. having been tenant in 
tail, but will give his ſon leave to redeem. D. Warrick v. 
Warrick, H. 1745. 3 Atkyns 291.] 

So, if a ſettlement be made after a mortgage, a remote re- 
mainder- man, to whom the ſettlement was voluntary, ſhall have 
the equity of redemption. Semb. Ca. Ch. 220. 

So, a man, intitled by ſettlement, ſhall redeem, and not the 
heir-general, tho' he prays it. 1 Ver. 182. 

If A. and his wife mortgage the eſtate of the wife, and the 
hulband covenants to pay, and afterwards does pay, but takes an 
alignment to himſelf ; it ſhall be decreed to the heir of the wife, 
R. in Parl. 2 Ver. 438. 

If a mortgagee purchaſes the reverſion, the heir ſhall not be 
ſuffered to try the title at law, before he will declare whether he 
will redeem. 1 Ch. R. 109. 

If a man makes a mortgage, or acknowledges a ſtatute, and 
afterwards gives a judgment or mortgage to another, the ſecond 
perſon ſhall redeem the firſt incumbrance. Semb. Ca. Ch. 36. 
Cont, 1 Med. 115. Acc. Ch. R. 52. 2 Ver. 663. Enacted 
accordingly by 4& 5 V. & M. c. 16. where the ſecond mortgage 
13 without notice of the firſt,* 

But the cognizee of a judgment ſhall not be aided againſt a 
purchaſer in equity, . he had expreſs notice of the judg- 
ment before his purchaſe. R. Ca. Ch. 37. f 

Nor, if he had the cognizor of the judgment in execution. 
Semb, cont, Ca. Ch. 37. 

If the inheritance of land mortgaged for a term be conveyed 
by a defeazable but equitable title, and afterwards conveyed to an- 


other by a /egal and equitable title, the latter ſhall have the equity 


of redemption. Hag ſhaw v. Yates, M. 6 G. Str. 240.] 

(If A. obtains judgment againſt B. on a promiſe of marriag e, 
and before execution B. mortgages his whole effects, and pi yes 
abroad; A. ſhall be allowed to redeem. King v. Mariſbal, M. 
1744. 3 Athyns 192.] 

[A judgment-creditor muſt take out execution before he is in- 


titled to redeem. Shirley v. Watts, M. 1744. 3 Athyns 200.) 
CLF 
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[If there is only an equity of redemption in a legal eſtate in; 
debtor, (the legal eſtate being in a mortgagee) a plaintiff at la- 
who has lodged an elegit or Heri facias with the ſheriff, may comb 
into equity to redeem a ſubſequent incumbrancer, and for diſcs. 
very of the conſideration of the aſſignment. Burdon v. Kennedy, 
T. 1757. 3 Atkyns 739. ] : 7 

So a creditor by judgment ſhall be preferred in the redemp. 
tion to a creditor by ſtatute. &. 1 Ver. 293, 4. 

If a man makes a voluntary conveyance, and afterwards mort. 


gages the land; tho' the conveyance is fraudulent and void as tg 


the mortgagee, yet it is ſufficient to give the equity of redemp. 
tion. R. Ca. Ch. 59. | 

If a mortgagor becomes bankrupt, the aſſignee of the com. 
miſſioners of bankrupt ſhall have the equity of redemption, Dab. 


Ca. Ch. 71. Adm. 2 Ver. 156, 


[If A. confeſſes a judgment, which is not to take place til 
after the death of a perſon, and during his life the mortgaged 


_ eſtate deſcends from A. to his heir, who mortgages it to B. who 


has no notice of the judgment, the heir becomes bankrupt be. 
fore the death of the perſon, B. is appointed aſſignee; the fe- 
preſentative of the judgment-creditor ſhall redeem, and not the 
aſſignee. Stone heuer v. T hompſon, M. 1742. 2 Atkyns 440.] 

If an adminiſtrator makes a mortgage of a term, which he has 
as adminiſtrator, his executor ſhall reacem, and not che admini- 
ſtrator de bonis non, Wc. Ca. Ch. 224. 

If land be ſettled upon the wife for a jointure, and afterwards 
the huſband and wife join in a mortgage, and the huſband dies, 
the wife may redeem, paying a third part, and the heir two 
parts of the principal money; and if the wiſe pays more than a 
third part, her executors ſhall hold the land till the reſidue is fi- 
tisfied, R. 2 Ca. Ch, 100. But there the money borrowed was 
to rebuild the tenements ſettled ; and there was a parel agree- 
ment that ſhe thould redeem, | 

So the wife may redeem, if the redemption be limited by the 
huſband alone to him and his heirs. 1 Yer. 213. 

So the heir, or aſſignee may redeem, tho” the redemption be 
limited only for his life, or to the heir male, Sc. Lide ants 


(4 A. 1.) 
(4 A. 5.) At what Time, 


No certain time is limited for the redemption of a mortgage. 
Ca, Ch. 102. Eg. Ar. 313. | 

But after twenty years (which by the ſtatute of limitations, 1s 
allowed for entry) chancery will not admit a mortgagor to redeem, 
without ſpecial cauſe. Semb. 20 Car. 2. Cu. Ch. 10% K. 
22 Car. 2. 2 Vant. 340. Semb. 23 Car. 2. Ca. Ch. 226 
1 Ch. R. 128, 206. Eg. Ca. 185. Eg. Alr. 315. Fenner Vo 
Tracy, P. 1731. Belch v. Harvey, M. 1736. 3 P. U. 208. 

And if a bill be for redemption after, the defendant ſhall plead, 
or demur to it. Ca. Ch. 102. 1 Ch. R. 184. Fenner v. Tras 
EYz 2 1731. Belih v. Harvey, A. 1736. 3 2 J. 288. 5 


et 
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Tet redemption of a mortgage after twenty years is allowed in 
caſe of infancy, or coverture, c. which are excepted by the ſta- 
tute, 2 Vent. 340. 1 Ch. R. 193, 4. Fenner v. Tracy, P. 
1731. Belch v. Harvey, A. 1736. 3 P. W. 288. 

After the diſability removed, ten years ſhould be the rule in 
equity, as it is in the proviſo in the ſtatute of limitations. Per 
Talbat, C. Jenner v. Tracy, P. 1731. Belch v. Harvey, M. 
1736. 3 P. V. 288. 

After twenty-five years poſſeſſion, the court will order a re- 
demption on defendant's conſent, but not otherwiſe. Practer v. 
Oates, H. 1740. 2 Ath. 140.] 

[Coverture is no excuſe for not redeeming a mortgage, for if 
2 woman becomes afterwards diſcovert, the ſtatute of limitations 
will run from that time; even tho? ſhe marries again, it will run 
after the ſecond marriage. Anon. T. 1742. 2 Athyns 333. 

[Nor tenancy by the curteſy; for it is of no conſequence to 
the mortgagee who has the cquity of redemption, if they do not 
make uſe of it they ſhall be barred. id.] 

[But if ſeventeen years after the mortgage, and twelve years 
before filing the bill to redeem, the mortgagor's agent ſettles an 
account in order to pay off the mortgage, it will fave the redemp- 
ton. Bid. 

alf 2 man, by will or any other deliberate act, take notice 
that he is only mortgagee, ſuch circumſtances will take the caſe 
out of the rule that a mortgagor ſhall not redeem after 20 years. 
2 Brown 399.* 

*But if without ſuch circumſtances he claim by better title in 
lis anſwer the rule ſhall take place. Id. 397, 8, 9.* 

50 redemption ſhall be allowed, before the day for payment 
fixed at many years diſtance. 1 Ver. 184, 394. 

So, redemption of an eſtate, extended upon a judgment by 
exit, is allowed at any time, tho' a prior bill for redemption is 
diſmiſſed. 1 Ver. 397, 8, 468. 

(If A. and his wife, by leaſe and releaſe and fine, convey two 
meſſuages to B. and his heirs, till he ſhall receive by the rents 
ol. and intereſt, and then to the uſe of A. for life, remainder 
to the wife for life Sc.; there never can be a forfeiture, and no 
bar ariſes from length of time, the mortgagee being only in the 
nature of tenant by elegit. Yates v. Hambly, T. 1742. 2 At- 
tn; 3604] 

Allowed upon a mortgage after a poſſeſſion for ſixty years, 

where the mortgagor agreed that the mortgagee ſhould hold till 
be was ſatisfied. 1 Ver. 418. Eq. Abr. 314. 
After forty years and three or four deſcents, where there was 
nfancy or coverture for the greateſt part of the time, and an ac- 
count with the mortgagee, and bill tor forecloſure, 2 Fer. 377. 
Jg. Abr. 314. a 

So redemption was allowed, after a fine by the mortgagee, 
and non-claim. 1 Ver. 132. 

So, after a forecloſure againſt the mortgagor, upon a pricr 
morigage and a purchaſe fince the decree, K. Ch. R. 408. 

Vor. II. Rr So 
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So redemption was allowed, after releaſe of the equity, where 
the eſtate was of greater value, and therefore probable, that the 
releaſe was upon other truſts, which did not then appear, Ca. 
Ch. 107. | 

But . the equity forecloſed againſt the mortgagor, a remote 
remainder-man ſhall not redeem an antient mortgage, tho” ng 
party to the decree of forecloſure. R. Cu. Ch. 220, 


80, after a mortgage, Oc. for many years, no redempticy | 


hall be againſt a purchaſer, and a poſſeſſion for thirty year, 


1 Ch. R. 144, 5+ | 

[If A. agrees with B. for the purchaſe of certain meſſuage;, 
and A. deſires C. to advance the purchaſe-money, the premiſſes 
to be conveyed to C. but redeemable by A. on paying C. princi- 
pal and intereſt, and C, pays the money, has the conveyance, 
and continues in poſſeſhon for upwards of thirty years without an 


account being demanded, C. 1s intitled to an abſolute eſtate, 


Yates v. Hambly, T. 1742. 2 Atkyns 360.] 
So, where ſixty years were elapſed, and tho' a redemption was 


attempted at the end of thirty years, there was acquieſcence for 
thirty years after, no redemption was allowed. 2 Ver. 418, 
Eg. Jr. 314. 


[If a leaſe for ſixty years is granted as a collateral ſecurity fon 
money ſecured by a recognizance alſo; at the expiration of the 
term the inheritance ſhall be re-conveyed, on payment of what is 
due. Tomes v. Conſet, M. 1745. 3 Atkyns 261.] 

The aſſignee of the equity of redemption, tho? for a very 
ſmall conſideration, ſhall redeem, if the bill is brought to redeem 
within fifteen years of the time when it appeared plainly to be a 
mortgage; but he thall be confined only to ſurcharge and falſify, 
and intereſt ſhall be allowed at five per cent. Anon, P. 1740. 
3 Athyns 313.] 

[If A. conveys lands to B. and there is an agreement by ſepa- 
rate articles, that on A,'s repaying the money advanced, and 
80 J. for improvements that B. might make, B. ſhall reconvey; 
A. 's fon may redeem twelve years afterwards, in one year aſtet 


coming of age. Baker v. Wind, MH. 1748. 1 /ezey 160.] 


(4 A. 6.) Upon what 'Terms one may redeem. 


[If oppreſſion appears in the mortgagee, the court will direct 
in the decree every thing to be taken moſt ſtrongly againſt him, 
Mitford v. Featherflonhaugh, T. 152. 2 Vezey 445. ] 

If a mortgagor redeems, he ought to pay principal, intcrc!! 
and colts. 

If huſband and wife, in right of wife, by fine make a mort- 
gage for 300 J. and 200 J. part thereof is afterwards repaid, and 
then the huſband borrows of the mortgagee more money, whicl 
is indorſed upon the mortgage; tho' no other fine was levied, 
yet the heir ſhall not redeem without payment of the whole; 
for the mortgagee has a right in law, and has equity for al 

the 
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the money. R. 2 Ca. Ch. 98. Vide Prior Incumbrance, poſt, 

A. 10.) 

611 a man in remainder after an eſtate for life redeems a mort- 
gage, he ſhall pay only two thirds. 1 Yer. 404. Ca. Ch. 271. 
—enant for life ſhall pay two-fifths, and he in remainder three- 
fifths. 2 Ver. 267. 

But if he in remainder does not pray a redemption till the life 
determines, he ſhall pay the whole, having intereſt abated du- 
ning the life. R. 1 Per. 404. 

If he, who has an equity of redemption only for life, will re- 
deem, the mortgagee ought to exhibit a croſs bill, that the land 
may be ſold, and aiter payment of the mortgage, &c. the ſurplus 
be divided amongſt the tenant for life and them in remainder. 
2 Her. 117. 5 

If a mortgagee enters upon forfeiture of the mortgage, he ſhall 
be allowed upon his account, when the mortgagor redeems, in- 
terelt for the intereſt due at his entry. D. Ca. Ch. 258. 

So, if an account be ſtated between the mortgagor and mort- 
gage, intereſt ſhall be allowed for the whole due upon the ac- 
count. Ch. R. 409. Dub. 2 Ver. 392. 

So an aſſignee of a mortgage ſhall be allowed intereſt for all 
intereſt due at the time of the aſſignment. R. Ca. Ca. 68, 258. 
Dub. 1 Ver. 169. Vide ante, (3 S. 3, 4.) 

So, if the annual rent does not ſatisfy the intereſt, the mort- 
ragee ſhall be allowed intereſt for the reſidue of the intereſt co- 
renanted to be paid; for he might have recovered damages at 
law for the non-payment. 1 Ver. 194. 

So, he ſhall be allowed all coſts expended at law in defending 
his mortgage againſt an intail. R. 2 Fer. 536. 

A mortgagee fhall be charged only for profits received by him, 
not for profits which he might have received. Ca. Ch. 258. 
Vide ante, (2 A. 5, 6.) 

A mortgagee ſhall account for all profits by him received, tho? 
he had poſſeſſion by agreement from the time of the mortgage, 
and ſhall not ſet the profits in balance againit the intereſt. 
Ver. 477. 

Shall not have the henefit of a collateral agreement to fell him fo 
much of the land for ſuch a price; for he can require his prin- 
cipal and intereſt only. 2 Ver. 5 20. 

[The court will not allow a mortgagee more than principal 
aud intereſt, tho' there was a private agreement that he ſhould 
have an allowance for receiving the rents. French v. Baron, H. 
1740, 2 Atkyns 120. ] 

If a mortgagee commits waſte, pending the account upon a 
bill for redemption, the court upon affidavit and motion will di- 
rect the defendant to deliver poſſeſſion to the plaintiff immedi- 
ately, tho' he be a pauper, upon ſecurity to pay the whole due 
upon the account, when determined. 2 Fr. 392. 

If an advowſon be appendant to a manor in mortgage, and 
upon avoidance the mortgagee preſents, an injunction ſhall be 
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granted to ſtay his proceeding, if the mortgagor tenders Payment 
of principal, intereſt and colts, 2 Fer. 401. 

Tho' the mortgagee has a bill to forecloſe, and the mortgagor 
no bill to redeem; for until decree of forecloſure, the mortgagee 
is but a truſtee for the mortgagor, as to the adrowſon. f. 
2 Ver. 401, 550. 

If the mortgage was of an eſtate in fee and for life, the more. 
gagee ſhall account for all profits received during the life, tho 
he lives for many years, and not only for the value of the eſtate 
to be fold ; tho? the fee is not ſufficient for the money due at his 
entry, and tho? the redemption was not within twenty year. 
R. cont. but that reverſed in Parl. Ca. Ch. log. 

If a mortgagee has judgment in ejectment, and afterwards ye. 
fuſes to take execution, he ſhall anſwer for the profits, as in the 
caſe of a voluntary default. 1 Ver. 258. 

So, if the mortgagor becomes bankrupt, and the mortgagee, 
to prevent the aſſignees getting poſſeſhon on an ejectment by 
them, aſliſts the mortgagor with his mortgage, to detain the pol. 
ſeſhon, and yet does not enter; he ſhall anſwer for the prc- 
fits from the delivery of the declaration in ejectment. A. 
1 Fer. 267. 

So, if the mortgagee, aſter judgment in ejectment and po. 
ſeſſion, permits the mortgagor to take the profits to the prejudice 
vi other incumbrancers, who would redeem him, he fhall be 
charged with the profits from the time of his entry. 1 Ver. 270, 

If a mortgagee covenants to make a leaſe for four years, and 
then the mortgagor redeems, he ſhall not be ſubject to the leafe, 
unleſs where there was a neceſſity for a leaſe; for no incum— 
brance by the mortgagee binds the mortgagor. R. Mad. Ci, 
in La. 1.“ 

The mortgagee of an eſtate for lives may renew them as they 
fall in, (tho he cannot compel the mortgagor to do it,) and it 
ſhall be added to the mortgage- money. Lucum v. Mertins, I. 
17 G. 2. Will. 34.) 

So, a mortgagee ſhall not have the beneſit of a covenant for 
pre-empticn, where he has both parts of the indenture in his 
hands, and does not give notice, or make claim of the covenant, 
before a contract for tale. Med. Ca. in Eg. 2.* 

[A mortgagee in poffeſſion ſhall not be obliged to quit the 
eſtate to a purchaſer, till he pays him principal, iatereſt, and 
colts. Davy v. Barker, P. 1737. 2 Atkyns 2.] 

f the purchaſer of an equity of redemption upon an old extent 
will redeem againft A. who hath pureliaſed the extended intereſt; 
A. ſhall account for the profits from the time of his purchaſe 
only, and tlc profits before {hall be balanced againit the intereit. 
2 Ch. R. 392. 

[If A. a mortgagee brings bill to redeem againſt B. a judg- 


1 ' £ ® * 0 
ment-creditor who has one tubſcquent and two prior judgitent, 


of which he has taken an allignment, in the ſame eſtate, by de- 


fire of the mortgagce, and on a deerce for ſale, B. had been re- 
ported beſt purchaſer z A., ſhall pay him intereft for the accurn- 
lated 
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lated ſum paid for the judgments, 5 J. per cent, on the principal, 
and 4 J. per cent. on the intereſt, and B. ſhall account for the 
profits received on the three judgments. Afbenhurjt v. Jemez, 
H. 1745. 3 Alityns 270. 

If A. exhibits a bill to redeem a mortgage, he ſhall not incum- 
ber the account with the breach of collateral covenants, in the 
leaſe of a colliery. 2 Fr. 462, 520, | 

When a man thall not redeem one mortgage, without redeem- 
ing another ſecurity. Vide paſt, ( 4 A. 10.) 

[A mortgagor may redeem without paying off a bond-debt ; 
but the heir at law muſt, becauſe the eſtate becomes añets. 
Merret v. Palie, T. 1740. 2 Atkyns 52.] 

If the mortgagor tenders the money at the day, the mortgagee 
ſhall not have intereſt for it from the time of the tender and re. 
ſuſal, upon afrgavit that he had not made any benefit of it. 
2 Ca. Ch. 206. 

[If there ate covenants on the part of the mortgages in the 
re- aſſignment, he may refuſe to take the principal and intereit 
tendered, till he can adviſe whether he can ſafely execute; there- 
fore the deed ſhould be left with Lim, and a time appointed to 
pay after he may have adviſed. J/i/tfhire v. Smith, P. 1744. 
3 Athyns 89.] 

So, after ſorſciture of a mortgage, if the mortgagee upon diſ- 
courſe refuſes acceptance, and afcerwards the * gor makes 
a tender at his houſe; tho” the mortgagee was not preteat at the 
tender. R. Ca. Ch. 2 

90, generally, he ſhall not aug intereſt upon intereſt, 1 Ver. 
194. Hide ante, (3 8. 3, 4. 5. Vide ſupra. 

If A. mortgages a houſe, which by accident becomes deficient 
to ſatisfy the 1 money, and afterwards is a bankrupt; the houte 
ſhall be ſold, and the mortgagee {1a}! come in as a © editor f for che 
money not ſatisſied. Lg. A. 31 2. 

If the mortgage* has devifed the lands to A. for life, and af. 
terwards to B. in fee, B. ſhail have a proportion of the money, 
if the mortgage is redeemed. 1 Fer. 70. Vid ume, (3 V. G.) 

And the afual proportion is, one third to the tenam for lite, 
and two thirds to him in fee. 1 Fer, 70. 

(If a man deviſes his eitate, already mortgaged to A, in tail, 
the reverſion in fee to the right heirs of her brother, of whom 
ſhe is one, and A, Jevies ſine, and conveys to B. by leaſe and 
releaſe, in conſideration of money paid, and of paying Cool. on 
the mortgage, and paying legacies charged on the cflate, and 
aſterwards marries B. and previous thereto the eſtate is ſettled © 
B. for life, then to A. for ninety-nine years, if the ſo long live, 
then to the iſſue of the marriage, with remainder over; and 2t- 
terwards B. takes aſügnment of the n mortgage, a and receives the 
rents, and continues in poſſeſſion on A.'s death; the reverſioners 
may redeem on paying thcir ſhare and intereſt on the mortgage, 
and on the legacies paid, from the time of A.'s death only. 
Ameſbury v. Brown, T. 1750. 1 Yezey 477+] 

*By . 7 G. 2. c. 20. fo 1. If an action be brought in any of 


the courts at /I H, or in the great ſeſſions, or in the ſupe- 
Rr z rior 


614 


C HAN C E RL. 


rior courts of Cheſter, Lancaſter, or Durham, or any bond for 
ſecuring the payment of money borrowed on mortgage, or for 
performance of covenants, or an action of ejectment be brought 


for the recovery of mortgaged premiſſes in any of theſe courts b 


the mortgagee, Oc. and no ſuit of forecloſure be depending in x 
court of equity; then if the perſon, &c. having a right to re- 
deem, pay to the plaintiff, or in caſe of his refuſal to accept, 
bring into court the principal and intereſt due on ſuch mortgage, 
and all coſts, (the whole to be aſcertained by the court or officer 
appointed by the court;) the money fo paid or brought into 
court ſhall be taken as a full ſatisfaction and diſcharge of ſuch 
mortgage, and the court may, by rule or order of court, compel 
the mortgagee, Cc. at the coſts of the mortgagor, &c. to recon- 
vey, &c. and deliver up all deeds, &c. relating to the title of ſuch 
mortgaged premiſſes.“ 

And by /. 2. On bills of forecloſure being filed in any court 
of equity, the court, on application made by the defendant, Ee. 
having a right to redeem, Sc. and on his admitting the plain- 
tiff's title, may, before hearing, make ſuch order or decree as 
might have been made if the cauſe had been regularly brought to 
hearing : and all parties to ſuch ſuit ſhall be bound by ſuch order 
or decree ſo made, to all intents and purpoſes, as if ſuch order or 
decree had been made by ſuch court at or ſubſequent to the hearing of 
fuch cauſe or ſuit. * 

Though a decree be made on mation by virtue of this cauſe, 
yet from the latter words of it, ſuch decree cannot be difcharged 
on motion. 1 Brown 515.* 

*But this act ſhall not extend to caſes where the right of re- 
demption is controverted, or the money due not adjuſted, or to 
prejudice any ſubſequent mortgage. /. 3.* 

Vide pat, (4 A. 10.) 


(4 A. 7.) When a Mortgage ſhall not be redeemed. 
By the ſt. 4 & 5 V. & M. 16. If any mortgage land for + 


valuable confideration, and give not notice in writing under 
hand, before executing it, of a former mortgage on all or part 
of the ſame land, ſuch ſecond mortgagee ſhall hold as an abſo- 
lute purchaſer, freed from equity of redemption, in reſpect to 
the mortgagor, his heirs, executors, adminiſtrators or aſſigns. 

So, if he give not ſuch notice of a former judgment, ſtatute, 
or recognizance given for ſecurity of money, or like valuable 
conſideration, unleſs on notice thereof under hand and ſeal of 
the mortgagee atteſted by two witneſſes, the mortgagor diſcharge 
ſuch former incumbrance in ſix months after, 

So, if ſuch ſecond mortgagee afſligns to another, it continues 
irredeemable. 2 Ver. 590. 

Tf A. who has a ſubſequent mortgage, redeems the ſecond, he 
alſo ſhall hold, without redemption. 1b:d. 

But if A. by artifice obtains a ſecond mortgage, he ſhall not 
take any benefit of the ſtatute, tho' he had no notice of the prior 
mortgage. R. 2 Ver. 590. if 
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cif relief is prayed where a mortgagee is party, it is praying to 


cem; if on reference they do not redeem, the court will diſ- 
miſs the bill, which is equivalent to a fereeloſure, Cholmley v. 
Crunteſs Oxford, H. 1741. 2 Athyns 267. 

If there is a decree of forecloſure in common form, and the 
money ĩs not paid, and a long time elapſes, but no final order 
of forecloſure ; this is a good defence to a bill for redemption, 
but not by way of plea. Senhouſe v. Earl, T. 1752. 2 Fe- 
2727 | 

(lt A. transfers 2500 J. E:fi-Tndia ſtock to B. to ſecure 
2000 J. and intereſt, and B. executes a defeazance, and twenty- 
one years afterwards the repreſentative of A. brings bill, the 
court will not decree a redemption, Lockwoed v. Emer, P. 1742. 


2 Athyns 303+] 
(4 A. 8.) Aſſignment of a Mortgage. 


If a mortgagee aſſigns the land mortgaged, to another after 
forfeiture, the mortgagor ſhall be admitted to a redemption, 


upon a bill againſt the mortgagee and his aſſignee. R. Ca. 


Cb. 3. 

50 upon a bill againſt the mortgagee only; for the aſſignee 
pleaded outlawry in the plaintiff, by which he was barrcd as 
againſt him, and the cauſe was heard againſt the mortgagee only. 
Ca. Ch. 3. 

And ſuch aſſignment ſhall be taken as a new mortgage at that 
time. Ca. Ch. 218. 

If the mortgagee aſſigns without the conſent of the mortgagor, 
it may be decreed, that the mortgagee account for all the profits 
before and ſince the aſſignment. R. Ca. Ch. 3. 

If a mortgagee aſſigns, an account between him and the aſſig- 
nee does not bind the mortgagor; but a maſter of the court 
ought to examine how much was then due, and how much paid. 
R. Ca. Ch. 68. 

But the mortgagor, if he redeems, ought to pay as much as 
was bend fide paid by the aſſignee, and intereſt for it. Vide ante, 

4 A. 6.) 
So, if a man purchaſes an aſſignment of a mortgage at an 
under-value, he ſhall have the benefit of itz and the mortgagor 
ſhall not redeem againſt him, without paying the whole mo- 
ney due upon the mortgage and intereſt for it. 1 Sal. 155. 
Hr. 476. 

So, if A. mortgages for ſo much to be repaid within five 
years and intereſt annually, if the mortgagee aſſigns before the 
five years are expired, and after forfeiture by non-payment of 
the intereſt ; intereſt ſhall be paid for the ſum paid by the aſſig- 
nee, before the mortgagor can redeem,, R. 2 Ver. 135. 

If a mortgage be to A. his executors and aſſigns for years; 
the mortgagor ſhall be tenant at will to all the aſſigns, as well as 
to the firſt mortgagee, Skin. 424. Vide Eftates, (H. 1.) 

Rr 4 (4 A. 
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(G. 2.) 


ney, and not the intereſt only. R. 1 Ch, R. 129. 
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(4 A. 9.) A Mortgage belongs to the Executor, or Adminiſtra. 
tor of the Mortgagee. | 


If a mortgage is redeemed, the money ought to be paid to the 
executor, and not to the heir of the mortgagee ; for it is a part 
of the perſonal eſtate, R. Ca. Ch, 88. So, to the adminiſtratrix, 
R. 2 Ca. Ch. 5 2. 187. 1 Fer. 4, 412. 

Tho' the mortgage be in fee, and the condition be for pay- 
ment to the mortgagee, his heirs or executors, and tho' the 
exccutor does not want aſſets, and there be no covenant for Pay- 
ment oi the money. Cont. 1660. 1 Ch. R. 181. Cont. 11 Car, 1. 
Lad. 19 Car. 2. Ca. Ch, 88. R. upon felemn debate, 28 Car, 2. 
fer Finch, Ca. Ch. 285. D. 2 Ca. Ch. 52. R. 2 Ca. Ch. 187. 
1 Fer. 412. 1 Ch. R. 254, 279. 2 Ch. R. 39. 4 
"| Whether the mortgage be forfcited, or not forfeited, at 
the death of the mortgagee. R. 33 Car. 2. 2 Vent. 351. 
2 Ver. 193. . 

And ii the heir exhibits a bill for forecloſure, without the exe. 
cutor, or adminiſtrator, it ſhall be diſmitied on demurrer. K. C. 


"Ch. $1. 2 Ca. C 29. 


And if the money is paid to the heir, upon a bill brought hy 
the executor, the heir ſhall be decreed to pay it to him, R. 
31 Car. 1. 2 Vent. 348. | 

Otherwiſe, if payment was made to the heir at the day limited 
by the mortgage. Semb. 2 Ca. Ch. 221. 

So before payment, the executor or adminiſtrator, upon a bill 
againſt the heir and mortgagor, may have a decree for payment to 
11. Ch 221, 

So an executor or adminiſtrator, upon a bill, may oblige the 
heir to convey to him. N. 2 Ca. Ch. 0. 1 Ver. 413. 

So if the mortgagor releaſe the equity of redemption to the hei: 
of the mortgagee, his adminiſtrator ſhall have the benefit of the 
mortgage, tho” there be aſſets ſufficient. 2 Ver. 193. 

So an executor or adminiſtrator ſhall have the mortgage, tho' 
the mortgagee deviſes his lands in B. where part of the mort- 
gaged lands lie, but not all, to A. for the deviſee does not take 
the mortagage. R. 2 Ca. Ch. 52. | 

So an executor or adminiſtrator ſhall have the mort- 
gage, though the uſual time for forecloſure be elapſed. 
2 Ver. 195. | 

Tho' there were two deſcents to the heir ſince the mortgagee 
entred, and the mortgagor refuſed to redeem; if the equity is not 
forecloſed, or releaſed. 2 Per. 367. 

So the huſband ſhall have the mortgage of a copyhold to his 
wite and her hcirs, and not the heir of the wife. Dub. 
1 Fer. 170. | 

So if che mortgagee deviſes tie lands in mortgage to A. and 
the Leirs of his body, remainder to B. and afterwards the mort- 
gagor prys the money to the executor, A. ſhall have all the mo- 


Put 


CHANCER Y. 617 


But if 2 mortgagee, after a poſſeſſion of ſeven years, ſell to A. 
and his heirs 3 the eſtate goes to the heir of the purchaſer, and 
hall not be taken as his perſonal eſtate. 1 Yer, 271. 

So if a mortgagee in fee has poſſeſſion, and ſo much time is 
elapſed, that the eſtate is not redeemable, it goes to his heir. 
mb. 2 Ver. 193. 

80 if a mortgage? in poſſzthon deviſes or conveys to a daughter 
and her heirs, and ſhe marries and dies without iſſue, the huſ- 
band ſhall not have the money due upon the mortgage, but the 
Ind ſhall deſcend to the heir of the wite, R. 2 Ver. 583. Eg. 


R. 2, 
(4 A. 10.) Prior Incumbrance. 


If a mortgagee advances more money upon an old mort- V ante, 
age without notice of a marriage ſettlement intervening, “ OY 
it ſhall be allowed, notwithitanding ſuch ſettlement. &. Ca. 
G. 119. | 

So if a mortgagee without notice of a prior incumbrance or 
mortgage, purchaſes, after notice thereof, a mortgage precedent 
o the ſecond mortgage or incumbrance, he ſhall hold againſt the 
meſne mortgage and incumbrance, until the firſt and alſo 
the third mortgage is diſcharged. Per Hale in Chance. 2 Vent, 338. 
Ca. Ch. 150, 162. R. Ca. Ch. 201. R. 2 Ca. Ch. 35. X. 
Ver. 187. | 

[A ſuit depending between incumbrancers on other eſtates of 
mortgagor's, and his judgment-creditors and his repreſentatives, 
known to a purchaſer, is notice.] *Morret v. Poſte, T. 1740. 
2 Athyns 52.* 

Where there is a prior mortgagee, who has a puiſne incum- 
brance, a ſecond mortgagee ſhall uot redeem the prior, without 
redeeming the puiſne at the ſame time, becauſe the legal eſtate is 
in the firſt mortgagee z and this court will not take away that be- 
nefit from him, provided he had no notice of the ſecond at the 
time he bought in the puiſne one. Id. 1bid.* | 

*Where a third mortgagee, pending a ſuit by the ſecond againſt 
the firſt and third mortgagor, buys in the firſt mortgage, he, by 
tus, obtains a priority, and ſhall be paid his whole money before 
the ſecond mortgagee. 1 Brown 63.* 

But a puiſne incumbrancer cannot take in a firſt incum- 
brance, and gain a preference to a ſecond, after a decree with 
direction to ſettle the priorities. 2 Fez. 571. 3 Ai. 809.* 

[The prior and the puiſne incumbrance caunot be tacked, unleſs 
they are the ſame perion in the ſameright.] * Afrret v. Paſte, 
T, 1740. 2 Athyns 52.* 

[A mortgage may be tacked to 2 judgment, becauſe the judg- 
ment-creditors might bring ejectment on e/egrt, and have the legal 
eſtate. Jhid.] 

An agent, truſtee, heir at law, or executor, purchaſing a pu- 
tſme incumbrance, ſhall as againſt another incumbranger be paid 
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no more than he gave for it; otherwiſe of a prior creditor, tho 
he gave not the full value. bid.) 

[If a prior incumbrancer has alſo a bond, the bond ſhall be 
poſtponed to all incumbrances by mortgage, judgment, or ſtatute. 
ſtaple. Bid. 

A. gives judgment in 1698 for 600 J. to B. in 1707 they ſettle 
accounts, and find 4207. due on the judgment, and A. gives B. 
a mortgage for that ſum, as collateral ſecurity to judgment; in 
1716 C. takes aſſignment of mortgage, reciting 90 J. (the conf. 
deration) to be the full value of the eſtate; C. is in poſſeſſion of 
another mortgage in 1688 C. ſhall not tack the two mortgages, 
yet the latter ſhall have relation to the judgment, and C. receive 
the ſum dve on it prior to creditors after 1698, and for the 
money due ſince 1707, only prior to creditors after 1707. Did. 

[A prior judgment-creditor getting a ſubſequent mortgage can- 
not tack it. Auon. T. 1755. 2 Vezey 662. Sed ©, Vide ante, 
Morret v. Paſte.) - 

l' Tis a ſettled rule, that a judgment may be tacked to a prior 
mortgage. Shepherd v. Titley, 7. 1744. 2 Athyns 348. 

[If A. mortgages his eſtate to B. and then the ſame to C. and 
afterwards ſells to D. a fee- farm rent iſſuing out of D.'s lands, 
being part of the mortgaged premiſſes, and then B. and D. agree, 
that on B. 's being paid his mortgage-money, he will convey the 
fee-farm rent to D. who agrees in that caſe not to ſue A. yet C. 
mall be entitled to redeem B. and have an aſſignment of his 
whole ſecurity, and thereby to compel D. to redeem him as to 
the fee-farm rent. Bid.) 

It A. lends 100 J. to B. upon a judgment, and C. lends zoo. 
to B. upon a mortgage, and a term, before the loan by A. was 
aſſigned to A. D. and J. to attend the inheritance, and C. obtains 
an aſſignment of the term from B. and V. and afterwards A. hav- 
ing notice thereof, takes an aſſignment from A. B. and D. to E. 
in truſt for A. he ſhall be preferred as to two parts of the term, 
R. 2 Ver. 525. | | 

If A. mortgages to B. and afterwards without B. to C. and 
afterwards with B. to D. and others; C. ſhall be preferred to D. 
and the others. 2 Yer. 574. 

If the cogniſee of a ſtatute agree with the cogniſor for part of 
the land in ſatisfaction, he ſhall protect his purchaſe by the ſta- 
tute againſt a moſue incumbrance. Semb. Ca. Ch. 36. 

So if A. has a mortgage of a manor and land, B. a ſecond 
mortgage, and C. has a mortgage of the land, and afterwards 
purchaſes the mortgage of A. he ſhall hold the manor as well as 
the land, till he is ſatisfied both. R. 2 cont, Ca. Ch. 202. 

So, if A. mortgages the moiety of a manor to B. and 
the whole to C. and afterwards the whole to D. and D. pur- 
chaſes the mortgage of the moiety to B. he ſhall hold that 
moiety againſt C. till he is ſatisfied the money paid to B. 
and alſo his own money borrrowed upon the mortgage of the 


whole to himſelf, R. per Chanc, with Hale and Rainsford, 
2 Vent, 339. n 
ut 
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gut the purchaſe of the firſt mortgage protects the third mort- 
rage only for the moiety of the manor. X. 2 Yent, 339. 

So, if a purchaſer, or ſecond mortgagee obtains a ſtatute, &c. 
mor to the firſt mortgage, or before his purchaſe, he ſhall have 
tie advantage. 1 Per. 52. | 

And a receipt for the money lent on the ſecond mortgage is 
ficient, without proof of actual payment. X. 2 Ver. 279. 

So, if a ſecond mortgagee purchaſes a ſtatute or judgment 
dior to the firſt mortgage, he ſhall be compelled by the 
firſt mortgagee to account only for the penalty of the ſta- 
ute, and to the extended value of the land, till he is ſatisfied 
the money due upon the ſtatute, and his ſecond mortgage : for if 
1 cognifor, at common law, ſue a ſcire facias ad computand, he 
hall not recover, if the cognitce be not anſwered the penalty 
ak the ſtatute by the extended value of the land; tho' in egriry he 
all recover, if the cogniſee is anſwered as much as is due 
mon the ſtatute by the true value of the land, but the ſecond 
mortgagee, having equity for him, ſhall not account in chancery, 
but as a cogniſee at common law. R. 2 Vent. 338. Ca. Ch. 167. 
i Ver. 0. Hard. 318. 

But if the ſtatute extends to more land than the ſecond mort- 
rage, if firſt mortgagee pays the money upon the ſtatute in pro- 
portion to the other land, the other land ſhall be diſcharged : 
ind ſuch proportion may be determined by the court. Semb. 
2 Vent. 339. Vide Ca. Ch. 167. R. That he ſhall have all the 
and extended, until the ſtatute and laſt mortgage are both 
ſatisfied, 2 F. cont. Ca. Ch. 202. 

And if the ſecond mortgagee purchaſes a ſtatute or judgment, 
Ec. prior to the firſt mortgage, he may plead it to a bill by the 
irt mortgagee for diſcovery of his title. 2 Vent. 337. N. Ca. 
G. 150, 164. | 

If a man purchaſes a leaſe for a valuable conſideration, without 
notice of a jointure, and afterwards gets a prior judgment and 
extends it, he ſhall hold againſt the jointreſs, until he is ſatisfied 
by the extended value. Ca. Ch. 247. 

But if he takes a judgment at firſt, and after the jointure takes 
2 leaſe of the huſband for a valuable conſideration, he {hall not 
hold againſt the jointreſs by the extended value, if the judgment 
ſatisfied by the true value. R. Ca. Ch. 247. 

If A. has an annuity out of the manor of B. upon which 
C. has a mortgage, and D. a ſubſequent mortgage, reverſion to 
J. in fee; C. without notice of the mortgage to D. pays goo J. 
to F. and A. for to purchaſe of the annuity and reverſion of 
which only 500 J. to A. he ſhall hold the annuity againſt D. till 
the 900 J. is ſatisfied. R. 2 Ca. Ch. 20. 

If huſband and wife by fine mortgage the land of the wife for 
400 J. and the huſband pays 200 J. and afterwards re-borrews as 
muchof the mortgagee; the heir of the wife ſhall not redeem, with- 
out payment of the whole. 1 Ver. 41. 2 Ca. Ch. 98. V de infra. 

If a ſecond mortgagee purchaſes a prior incumbrance, after 
a bill againſt him by the firſt mortgagee, it ſhall be allowed. R. 
2 V. er. 29, 81. o | 
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But if a mortgage is made by tenant ſor liſe, upon gn 


that he has the fee, and aſter his death the mortgagee takes ang, 
ther mortgage from the ſon, who had the inheritance, for other 
money advanced to the fon, and then the ſon makes a mortgage 
to B. B. ſhall redeem on payment of the money advanced to the 
ſon, without paying the firſt mortgage made by the father, why 
had not a title. R. 2 Ca. Ch, 23. 

Otherwiſe, if a mortgagee by a good title advances more 
money without a fine, by which there is a defective title 3; 
to the ſecond mortgage, yet he ſhall hold till both ſums ate 
paid; for he has a title at law, and the ſame equity for the 
money, as the heir for the land. R. 2 Ca. Ch. 98. ide ſupra, 

So, if the morigagee advances more money to the mortgager 
on bond, by which he binds himſelf and his heirs ; the heir can- 
not redeem, without paying the money on the bond as well az on 
the mortgage. 2 Ca. Ch. 164. 1 Per. 244, 245. 2 Per, 177% 

[A mortgagee, who is alſo a bond-creditor, may tack his bond 
to his mortgage as againſt the heir, but not as againſt intervening 
incumbrancers of a ſuperior nature. Powis v. Corbet, T. 1747. 
3 Atkyns 556.] | | | 

Not in preference to other creditors under a truſt created by 
the will of the mortgagor for payment of debts. Hemes v. Dance, 
H. 1747. 3 Athyns 630.] 

So tho” the bond be prior to the mortgage. 2 Ch, R. 247, 

So, if the aſſignee of a mortgage has money on bond due 19 
him from the mortgagor. 2 Ch. R. 360, 

[So mortgage to A. for years, afterwards mortgage to B. in 
fee, A. aſſigns to C. who advances more money, and takes 
a conveyance of the inheritance, with agreement that the term 


\ ſhould be kept on foot as additional ſecurity, but it is not aihgned 


to a third perſon; C. ſhall be paid his whole money, tor th: 
term did not merge; the grant being void, as the grantor had 
nothing in him. Haftet v. Strong, H.i2 6. Str. 689. 

[If A. gives notes to B. expreſſing that the money received is 
to be ſecured by mortgage on his eſtate at S. which eſtate he had 
before mortgaged to C. and B. buys in a prior mortgage; he 
hall protect himſelf againſt C. for the notes as well as tie 
firſt mortgage. Aſatthews v. Cartwright, T. 1742. 2 4. 
kyns 347+] "0 

So, if B. makes two mortgages to A. and one 1s deficient, 
he ſhall not redeem the other, if he will not redeem bot. 


1 Fer. 245. 2 Fer. 207, 286. 


280, where two ſeparate mortages of different eſtates ate 
made to the ſame perſon ; a purchaſer of the equity of redemp- 
tion of one of them, cannot redeem the mortgage upon that 
eſtate only; he muſt redeem both. Ambler 133.% 

A purchaſer of a prior incumbrance ſhall not have advantage 
of it for ſecuring another debt, if he had not the mortgage, 
or purchaſe of the land without notice, before his purchaſe 0: 
the incumbrance. R. Ch. R. 409. ei 

If the executor of B. mortgages for the term of 1000 years to 


A. to whom 500 J. is due from B. the executor cf B. _ not 
redeem 
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redeem without payment of the 500 J. due from B. to the mort- 
gagee, tho' B. had perſonal aſſets ſuſhcient for payment. 1 C. 
R. 249. 

[ But if a deviſee in truſt for payment of debts, mortgages the 
eſtate to a creditor for money let him, he cannot retain for the 
od debt alſo, but for that ſhall come par: paſſu. Ithill v. Bene, 
H. 1748. 1 Vezey 215. 

$9, if a ſtatute is inrolled after the time elapſed, by order of 
court, whereby a judgment given ſince the date is over-reached ; 
if the land be in mortgage, whereby neither the ſtatute nor 
judgment touch the eitate at law, the judgment ſhall be pre- il 
ferred. Semb. 1 Ver. 234. 7 
If a mortgagee gets a prior incumbrance for a leſs ſum, 1 
he ſhall De allowed, upon his account, the whole due upon it. "| 
I Per. 49, 336. R. 2 "Mho: 66. Vide ſiabra. | 


So, if he gets a prior ſtatute, Wc. and extends it after it was 


ſatisfied, the mortgagor ſhall not be allowed relief, without pay- 1 
ment of the mortgage. R. 2 Ver. 3o. | | 


Otherwiſe, if an heir or a truſtee purchaſes it at an under- 
value. 1 Per. 49. 
So, if a mortgagor makes a ſettlement fcr a jointure, and af- 9 
terwards the mortgagee, without notice of the jointure, ad- | 
rances more money; he ſhall hold againit the jointreſs till both ; 
ſums are paid. Ig. Mr. 311. | 
{If land ſubject to the payment of 300 J. and the truſtee for * 
it is in poſlefſion for ſeveral years, and the land is mortgaged; | 
the Mortgages ſhall not be affected by this charge, ſor he may 
ay the land has borne its burthen. Mare v. Moor e, T. 1755. yt 
2 Vezey 596. * | 1 
So, if a deed, being a ſecurity to A. for 200 J. is depoſited = 
with him for 3001. more borrowed of A. as a pledge, A. | 
ſuall not be compelled to ſurt onder the deed till payment of the 
300 J. as well as of the 200 I. R. Ca. R. 11. 
If plate and j jew els are pledged ty # for 200 l. and within two 
days after a re pled 5 by A. with oth Cr goods 0 B. for 300 J. 
who alſo lends to 4. 30 J. on promi ſſory rote, and A. becomes | 
vankrupt 3 the pawner ſhall not redeem, v gut paying to B. 
the 50 J. upon the note and the 300 J. tho no proof of agree- 
ment that the plate, Se. ſhould be n pize ;e for the note; but 
tte other goods thall be applied in the firſt glace. R. 2 Fer. 69 i, * 
698, ” 1 
But if the mortgage be of a reverſion for 200 l. upon condition 1 
to redeem, if he paid 40 J. fer aun. for eight years, he ſhall be : 
allowed to redeem on payment of principal aud leg: ul intereſt, R. 
I Fer, 402. 
lf tenant in ſpecial tail makes a mortgage and dies, and 1 
tie remainder-man brings bill: wer an attorney who had the 
lettlement, and the mortgage, and the at: orney by anſwer ſub- 
mits to produce it as the court — direct, but before hear- i 
ing delivers it to the mortgage, the court will not compel * 
2 tha 8 
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the ſettlement to be delivered up. Siddon v. Charnells, P. 1733. 
Bunb. 298. 
[Where there is a ſubſequent mortgagee without notice, wg 


has poſſeſſion of the title-decds, the firſt mortgagee ſhall not 


compel him to deliver them, but on paying his mortgage- money. 
Head v. Egerton, P. 1734. 3 P. V. 280.] 

A mortgagee of a reverſion (not having the title deeds) ſhall 
not be poſtponed to a (ſubſequent mortgagee, (whoſe mortgage 
was made after the mortgagor came into poſſeſſion,) who had the 
title deeds; here being neither fraud nor grois negligence, 
2 Brown 650.* 

Where the legal eſtate is in a mortgagee, the ſubſequent ſe- 
curities being merely equitable, ſhall have priority according to 
their dates; as, where an elder brother being about to mortgage 
an eſtate on which his younger brothers and filter had charges, 
got them to join in the conveyance, and acknowledge a receipt 
of their portions, giving them an undertaking that he would grant 
them a ſubſequent mortgage, and enter into no prior ſecurity, 
He afterwards made a ſubſequent mortgage for money lent be- 
fore on bond, and a freſh ſum advanced. The claims of the 


younger children have priority in equity, and ſhall be preferred 


to the ſubſequent mortgage. 1 Brown 353.* 


- {4 A. 11.) Forecloſure of a Mortgage, 


A bill of forecloſure is not neceſſary on a mortgage of ſtock, 
tho” it is neceſſary on mortgage of land. Lechword v. Ever, . 
1742. 2 Aikyns 303.] 

After a mortgage forfeited, the mortgagee may exhibit his bill 
againſt the mortgagor, to make redemption, or to be forecloſed, 

But he cannot forecloſe before the mortgage is forfeited, 


2 Vent. 365. | | 

So he may exhibit a bill againſt BB. who hath a ſecond mort- 
gage, tho' there are other incumbrancers, who are not made 
parties; and ſhall forecloſe him and ſuch as are parties, tho? not 
others, who are not parties. R. 2 Ver. 518. 

So, upon a bill to redeem, it may be decreed, that the mort- 
gagor ſhall redeem, if he pays at ſuch a day, and if he does not 
pay, that he be forecloſed. 

*On a bill to redeem, and non-payment at the time appointed, 
it is a motion of courſe to difiniſs the bill, 1 Brown 581,* 

So a bill may be by the heir to forecloſe ; but the executor aſ- 
terwards ſhall have the money due upon the mortgage. X. 
2 Ver. 66, 7. Vide ante, (4 A. 9.) 

And upon a bill for forecloſure the court only bars the equity 
of redemption, but does not decree the poſſeſhon generally, no! 
mend the title of the plaintiff, 2 Ca. Ch. 244. 

Bill againſt an infant to redeem or be forecloſed ; decree ſhall 


be, that he be forecloſed, if on an account now taken, w_ 
ant 
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{nt do not pay the whole due, within ſix months after his ſull 
2 Ver. 392. 

[Infant forecloſed has ſix months after coming of age, to ſhew 
cauſe againſt the decree, but ſhall not ravel into the account nor 
redeem, by paying what is reported due, but is only intitled to 
bew an error in the decree. Jbid. Lyne v. Willis, P. 1730. 
P. V. 352] 

Feme covert intitled to equity of redemption, ſhall be abſo- 
lutely forecloſed thoꝰ during coverture; and no day ſhall be given 
her or her heirs to redeem, after coverture determined, M- 
lat v. Galton, H. 1734. 3 P. V. 352.) 

If bill be againſt a ſecond mortgagee and an infant, who has 
the inheritance, there ſhall be a forecloſure againit the ſecond 
mortgagee, tho' the infant has ſix months after his full age, 
2 Ver. 518. 

So, if the mortgage be of a reverſion after an eſtate for life 
and for years, a forecloſure ſhall be decreed, to the intent that 
the mortgagee may ſell for his money, if the mortgagor or his 
heir will not redeem. R. 1 Ch. R. 32. 

If an annuity be granted with power of redemption and a 
cauſe of entry for non-payment, and the annuitant enters, he 
may have a forecloſure, that the annuity thall not be redeemed, 
nor that the land ſhall not. R. 1 Ver. 209. 

But, after forecloſure and an abſolute conveyance, the mort- 
gagee ſhall be ſubject to a judgment, of which he had notice be- 
tore the forecloſure. R. 2 Ca. Ch. 171. \ 

Otherwiſe, if he had not notice of it. Jbid. 

So, after forecloſure, a redemption ſhall be admitted, upon an 
expreſs agreement ſubſequent, that the mortgage ſhall be re- 
deemable. Semb. Ca. Ch. 218. 

So, after a forecloſure and a purchaſe afterwards made of the 
mortgagee, where there was a ſubſequent mortgage before the 
forecloſure, of which the prior mortgagee at the time of his fore- 
cloſure had notice. R. Ch. R. 409. 

So, if the firſt mortgagee exhibits a bill aguinſt the ſecond to 
redeem or to be forecloſed, and, after a decree for forecloſure, 
deviſes to the mortgagor; the ſecond mortgagee ſhall redeem 
zzainſt the mortgagor, notwithſtanding the prior decree for fore- 
cloſure. R. 2 Per. 235. | 

So a ſecond mortgagee, Q. ſhall redeem after a decree for 
forecloſure againſt the mortgagor. 2 Ver. 663, 601. 

So, if creditors by bill pray a fale of an eſtate, and pending 
the bill the mortgagee obtains a decree for forecloſure, the cre- 
ditors may afterwards redeem. R. Ag. Ca. 15.* 

But if a ſecond mortgage redeems a prior after a forecloſure, 
tie prior mortgagee ſhall be allowed all expences, (to be taxed 
a5 the bill of a ſolicitor) which he was at, in obtaining the fore- 
cloſure, before his principal and intereſt ſhall be ſunk by the. pro- 
fits. R. 2 Ver. 185. 

So, after a decree for forecloſure, chancery will enlarge the 
time for redemption, in a caſe of neceſſity; as where detendant 
Was 
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was hindered by a time of rebellion, from paying at the day jj, 
mited by the decree. R. Ca. Ch. 64. 

Tho! the decree be ſigned and inrolled. Did. 
IIf mortgagee brings bill for a forecloſure againſt the mortgz. 
gor and ſubſequent mortgagees, and the mortgagor acquicſres, 
and then the ſubſequent niortgagees purchaſe in the firſt ; the 
forecloſure cannot regularly be kept open on the mortgagor, 


bringing a bill againſt the ſubſequent mortgagees, ſuggeſting 


that all the money ſecured on his eſtate, except the firſt mort. 
gage, was won at play, and forfeited to the heir at law, who 
has aſſigned it in truſt for him, and praying to redeem on pay. 
ing what was bond fide lent, but he may have the advantage of 
any equity at the hearing, notwithitanding the forecloſure yet 
the court may (and in this cafe did) indulge the mortgagot 
with a ſhort time. Fleetwood ve Janſen, M. 174% 2 f. 
kyns 467.] 

If the defe$lant by his anſwer offers to redeem, he ſhall not 
be forecloſed, tho' circumſtances afterwards vary. 1 Ver. 448, 

[If there is clear tenancy in tail, the remainder-man need not 
be a party to a bill of forecloſure; if there is an expreſs eſtate 
for life, he muſt. Sutton v. Stone, M. 1740. 2 Atkyns 101.] 

And a forecloſure of the ſirſt tenant in tail, will bind the re- 
mainders. Ambler, 5 64. * 

[A mortgagee of a copyhold not in poſſeſſion, may bring his 
bill before admittance for forecloſure, and after decree bring 
ejectment. Id.] 

[A mortgagee ſuing for a forecloſure, may at the ſame 
time bring cjeQment at law. DPBzicth v. Barth, T. 1742. 24. 
kyns 343+] | 

The mortgagee of a naked advowſon ſhould not bring a bill of 
forecloſure, but ſhould pray a fale of the advowſon. Mackenzie 
v. Robinſon, T. 1747. 3 Athyns 5 50. 5 

After forecloſure and ſale, the produce not being ſufficient 
to pay the mortgage money, the mortgagee may bring an action 
for the reſidue. 1 Brown 125.“ 

Where the perſonalty is deficient, and the ſame perſon is heir 
and executor, the mortgagee may pray a ſale in tae firſt in- 
ſtance. Id. 155,% 


(4 A. 12.) When it ſhall be annulled. 


Tf a mortgage is antient, and no intereſt paid or demanded, it 
ſhall be preſumed to be fatisfied, and chancery will inforce the 
vacating or delivery of it to the purchaſer, where the poſſeſon, 
for ſixty years, has been free. 1 Ch. R. log. | 

[Tho there has been no demand of principal or intereſt 
for twenty years, yet a mortgage ſhall not be preſumed ſatisfied, 
for the mortgagee is ſuppoſed in poſſeſſion, and the mortgagor is 
tenant at will. Leman v. Newnhain, M. 1747. 3 Vezey 1 


at 
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If a mortgagee cancels a mortgage, and it is found ſo in his 
poſſeſſion, it is a releaſe ; but it does not re-convey, for that 


muſt be done by deed. 'Harrifen v. Owen, M. 1738. 1 At- 
kyns 520. ] 


(4B.) Ne ercat Regnum. 


BY the common law, every one might go out of the realm, 
when he pleaſed. F. N. B. 85. A. Per 2 J. 2 Rol. 12. 
4 Med. 179. 

But by the /. 5 R. 2. 2. it was prohibited to all, without 
licence, bh to peers, merchants, and ſoldiers : but this is re- 
pealed by the /i. 4 Zac. I. 

Yet a man may be reſtrained within the realm by the King's 
proclamation. F. N. B. 85. C. 

Or, by the writ of ne exeat reguum under the great, or privy 
ſeal, or ſignet. F. N. B. 85. 4. | 

(Ne exeat regnum was originally a ſtate writ, granted by the 
chancellor on application from the ſecretaries of ſtate, without 
cauſe, or ſhewing ſuch information as he thought of weight; 
but towards the end of Fames I/, it was thought proper to 
grant it in cafe of interlopers in trade, great bankrupts, duels, 
and others concerning many of the ſubjects. Ld. Pacon's Ordis 
nances, No. 89. 3 P. V. 313+] n 

And chis writ ſhall be directed to the party himſelf. F. 
N. B. 85. B. 

Or, to the ſheriff commanding him, % A. venire faciat ad 
fat aientes manucaptores inveniend. quod ad partes exteras ſine licentia, 
Sc. ſe non divertat, and, upon refuſal, quod prijſone committatur 
quauſques F. N. B. 85. D. 

O:, it may be directed to juſtices of the peace, or to both. F. 
N. B. 85. E. 2 Iiſt. 54. 

Chancery will award a writ of ne exeat regnum after a bill 

exhibited, upon afidavit of the debt, and that the defendant is 
going out of the realm. Ca. Ch. 116. Reg. App. 54, 55. 
[The affidavit to obtain it muſt not only ſay defendant is 
indebted, but muſt mention the facts on which it ariſes; if 
againſt an adminiſtrator, it mult ſwear to the belief of t come 
to his hands. Anon. T. 1752. 2 Vezey 489. ] | 

The court will not grant ne exeat regu, on a bill for a ſum 
due for goods obtained by fraud, tho' plaintiff ſwears, he be- 
lieves the goods were worth 700 J.; he mult ſwear poſitively de- 
fendant is indebted to him in a certain ſum : if the bill is for an 
account, plaintiff's ſwearing he believes the balance in his 
favour will amount to ſo much, is ſufficient, Rico v. Gual- 
tier, P. 1747. 3 Athyns 501.] 

[The court will not grant it, unleſs plaintiff ſhews the debt de- 
manded againſt defendant to be certain, not when it is on 
a contingency. Anon. MH. 1738. 1 Athyns 521. ] 

[It ought not to be granted when the demand is intireiy 
at law; for there plaintiff has bail, and he ſhall not have 

Vor. II. 8 double 
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double bail, at law and in equity. Bid. Paleman v. 2 
H. 1730. 3 P. N. 314.] : 
[It is never granted where there is not a mere equitable ge. 
mand; except once, in compaſſion to a wife who ſued for 
alimony in the ſpiritual court. Anon. T. 1741. 2 Athyns 210,] 
Or, without a bill, on a petition to the lord chancellor, 
Pr. Cb. 171. 

[It ought not to be granted without a bill firſt filed; per Tallot 
C. who ſaid he never knew it done, (tho' it was done by Tre, 
M. R. in Lid v. Cardy, and by Cowper C. in 1709.) and 
ordered the writ to be ſuperſeded, and defendant diſcharged out 
of cuſtody; but it ſcems he had given bail in an action at 
law. Brunker's Caſe, T. 1734. 3 P. V. 312.] 

[The court will not order fecurity to be given, if the anſwer is 
come in. Whitehead v. Murat, M. 1724. Bunb, 183. 

[But if he has not anſwered, and is in contempt, it will. Vid.) 

Or, if he is going into Scotland, tho? ſince the union it is not 
out of the realm ; for the proceſs of the court does not extend 
thither. 2 Sal. 702. 1 P. V. 263. 

And the condition of the recognizance ſhall be, that he does 
not go out ofthe realm, or to Scotland. 1 P. W. 263. 

[D Tallat C. was doubtful whether the common writ would 
reſtrain the defendant going to Scetland, and alſo, whether he 


could alter the old eſtabliſhed form; and the regiſters ſaid, they 


never knew any other than the common order made; and his 
lordſhip would make no order, but left them to proceed in the 
old beaten path. Hunter v. Maccray, P. 9 G. 2. C. T. T. 196.] 

A ne exeat regnum ſhall be awarded againit a clerk. 2 I1nft. 54. 

And alſo againſt a layman. R. Ca. Ch. 116. Awarded againſt 
a woman. Reg. App*. 5 . Againſt a peer. [bidem. 

[The court will grant it againſt a feme covert, executrix of her 
former huſband alone, if her preſent huſband is gone out of the 
kingdom. Ferningham v. Glaſs, H. 1746. 3 Athyns 409.] 

It may awarded upon the ſurmiſe of any man, F. 
N. B. 8 Jo F. 

When a man deſigns a prejudice to the kingdom. Reg, 
App. 5 5. F. N. B. 85. D. 

So, for a private cauſe. R. Ca. Ch. 116. 2 Ca. Ch. 245: 
Semb, Cont, Ch. R. 257, | 

As, if a man be indebted to ſeveral, and it be ſuſpected, that 
he will go out of the kingdom to avoid paying his creditors, R. 
Ca. Ch. 116. Reg. App®. 54, 55 

If there he a ſentence againſt a man for alimony in the ſpi- 
ritual court, and he threatens to leave the kingdom. R. C. 
Ch. 116. R. 2 Fen. 345. 

If the bill of 2 ſolicitor upon a taxation appears to be over- 
paid, upon affidavit that he has not repaid the overplus, aud 
intends to depart the kingdom; tho no bill pending againit hun. 
R. Pr. Ch. 171. | 

If ſurety be given, that B. againſt whom a ne exeat regni was 
prayed, {hall not go out of the kingdom, the ſurety ſhall * 

; du- 
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diſcharged, tho* B. be committed for non-performance of a 
decree. Pr. Ch. 230. 

But a bill to oblige an executor to exhibit an inventory, and to 
vive ſecurity to account before he went beyond ſea, was diſmiſſed 
upon a demurrer ; for it prayed an injunction in the nature of a 
ne exeat regime R. Ch. R. 2 57. 

So a writ of ne exeat regnum ſhall not be granted without oath, 
Skin. 136. 5 

Nor was it uſed to be granted by courts of juſtice, but of late 
mes. Skin. 136. | 

And for a particular cauſe. 4 Med. 179. 


(4 C.) Notice. 


(4 C. 1.) How regarded, 


OTICE of a truſt makes a perfon privy, and an act, 
4 which was a breach of truſt in the actor, ſhall be void as 
to him, who was privy z as a purchaſer with notice of a truſt, 
judgment, mortgage, or other incumbrance, ſhall be affected by 
it. R. Lane 60. Vide pat, (4 I. 3, 4.—4 W. 28.) 

Tho' a fine be levied, and five years paſs without claim. N. 
q Ca. Ch. 125. Eg. Abr. 332. 

If notice be confeſſed by A. who aſſigns to B. who denies no- 
tice, but it is proved againſt him; tho” the confeſſion of A. can- 
not be read againſt B. yet if B. will ſhelter himſelf by the want 
of proof of notice to A. he ſhall be put in the place of A. and 
found by his conteſhon. 1 Ver. 486. | 

[Denying notice at the time of execution, or at the time of paying 
the conſiderat iou-money, is not ſufficient; it muſt be, at or before 
the execution. 4Hitzgereld v. Burk, T. 1742. 2 Athyns 397. 

If a man pays a bond to A. who was but a truſtee, having be- 
fore confeſſed a judgment, and A. afterwards makes a warrant to 
another attorney to acknowledge ſatisfaction, the payment to A. 
when he had notice of the truſt, is void. Eg. Abr. 332. 
2 Ver. 197. | 

So, if A. aſſigns a bond, payment to him, after notice of the 
aſſignment, is void. Eq. Abr. 332. 1 Ver. 540. 

(If a judgment affecting an eſtate in Aliddleſex is figned 
in 1733, and regiſtered 12th Zune 1735, and a mortgage is 
made 24th May 1735, and regiſtered 2d June 1735, tho? there 
is proof by one witneſs that the mortgagee knew of the judg- 
ment, yet if he denies it in his anfwer, the mortgage ſhall not be 
poltponed z for the court will not break in upon an act of 
parliament, on ſuſpicion, however ſtrong. Hine v. Dodd, H. 1741. 
2 Athyns 275.] | 

[If A. ſeifed of land in M:ddleex to himſelf and wiſe, and to 
ſuch perſons as they ſhall appoint, which they by deed exe- 
Cute, and then 4. mortgages, and the mortgage is regiſtered 
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before the appointment, the mortgage ſhall take place. Scarfion 
v. Duincey, T. 1752. 2 Vexey 413.] 

*Regiſtration in Mzrddleſex under the ſtatute, of an equitel; 
eſtate, is not of itſelf notice to a ſubſequent /ega/ mortgagee, ſo 
as to take from him his legal advantage, Ambler 648,® 


(4 C. 2.) What ſhall be Notice. 


Tf a man has notice before the conveyance executed it ig 
ſuikcient, tho' it was after his contract. R. Cu. Ch. 34. 
[Or tho' after he has paid his money. Wigg v. Mig, 
T. 1739. 1 Atkyns 382.] 
A. purchaſes, pays part, gives bond for reſidue, before pay. 
ment of the bond he has notice of an equitable lien on the 
premiſſes; this is ſufficient, for tho* he has no relief at Jaw, 


equity would ſtop payment of the bond. Tywrville v. Nail, 


7. 1734. 3 P. 307.] 

If a truſt be by patent for creditors clalming within a year, and 
after the year the patentee aſſigns to A. who aſſigns to B, 
not having notice whether the debts are paid or not, notice of 
the patent is ſuthcient. R. 1 Yer. 319. 

[Where a man claims under a conveyance, where there is an 
eſtate-tail prior to the eſtate under which he purchaſed, it is in- 
cumbent on him to ſee if that eſtate is ſpent, and he cannot 
in ſuch caſe protect himſelf by plea, as he cannot deny notice of 
plaintiff's title. MAe/al v. Bennet, H. 1736. 1 Atkyns 522.) 

If a leaſe be made with exception of all prior leaſes, this thall 
be notice of prior leaſes and all covenants contained in them. 
Ca. Ch. 260. 

If a purchaſer has notice of a ſettlement upon a wife, &:, 
after marriage, it ſhall be notice that it was purſuant to articles 
before the marriage, tho' the ſettlement does not recite them, 
2 Ver. 384. 

*But ſuch conſtructive notice of antient articles, entered into 
before the rule was eſtabliſhed for conſtruing articles, and carry- 
ing them into execution, ſhall not affect a purchaſer; as where 
by antzent articles before marriage, it was agreed to fettle 
the eſtate on the huſband for life, remainder (ſubject to a charge 
by way of jointure for the wife) to the heirs male of the huſband 
by his wite, and by a ſettlement after marriage theſe articles 
were in part executed; afterwards huſband and wife by deed and 


- fine mortgaged part of the premiſſes, and in the deed it was de- 


clared that the charge to the wife ſhould be /#/pended, till the de- 
termination of the mortgage term, and on aſſignment of hz 
mortgage term the huſband delivered over to the aſlignee, the 
ſettlement after the marriage, and took a receipt from him in 
general, for a ſettlement, This was held by lord Hardzwicie 
not to be ſuthcient notice to the mortgagee, or his atiignee. 


Ambler 285. 
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Ik a deed mentions a will, revocation by another deed, or 
other ſuch like fact, notice of the firſt deed ſhall be reputed no- 
tice of all that is contained in the will, the other deed, Ec. to 
which the firſt refers; for it is his negligence, if he does not in- 
quire after it. 2 Ca. Ch. 246. Eq. Mr. 331. 

So, if a purchaſer ſees a deed, which was made with power 
of revocation by will, he ſhall be preſumed to have notice of all 
that is contained in the will. 2 Ca. Ch. 246. 

So, if a mortgage 1s excepted in a deed, notice of ſuch deed 
ſhall be notice of all that could be diſcovered by a fight of the 
mortgage, tho' it was not in his power to have a fight of 
the mortgage. R. Ca. Ch. 291. 

So, if a jointure is mentioned, it ſhall be notice of all con- 
tained in the jointure-deed. #4. R. 7. 

So, if a ſettlement is mixt with writings delivered to the 
counſel, Eq. Abr. 331. 

In all caſes, where the purchaſer cannot make out a title but 
by a deed, which leads him to another fact; the purchaſer ſhall 
not be a purchaſer without notice of that fact, but ſhall be pre- 
ſumed cognizant of it; for it is cra/a negligentia, that he ſought 
not aſter it. Ambler 314.* 

Thus the mortgagee of a leaſe, which recited the ſurrender 
of a former leaſe, which was on the ſurrender of a prior one, in 
which the plaintiff's title appeared, was held to have notice of 
the title. 2 Zrown 291.“ 

So, if counſel had the deeds, ſor the peruſal of the title, in 
which a truſt, mortgage, Ec. is mentioned, ſuch notice to the 
counſel ſhall be notice to his client. 3 Ca. Ch. 110. Eg. R. 8. 
Fide poſts (4 C. 5+) 

Tho' he did not obſerve ſuch recital or mention of the truſt, 
Ec. 3 Ca. Ch. 110. 

80, if his attorney, ſolicitor, or agent has notice; as, if the 
ſame ſcrivener tranſacts mortgages for A. and B. R. 2 Fer. 574. 

So, if J. treats for a purchaſe and has notice of the incum- 
brance, and purchaſes in the name of B. who pays the money, 
and has no notice. R. 2 Ver. 610. for A. was agent for . 

But, if a counſel has notice upon another occaſion, and not as 
counſel for defendant, it ſhall not be notice to him. 1 Yer. 287. 

Or, if the counſel has notice, but does not finith the ſettle- 
ment, but another counſel is afterwards employed. Dub. Ag. 


R, 8, 
(4 C. 3.) Lis Pendens. 


So lis pendens is ſufficient notice, without actual notice of the 
ſuit, 2 Ca. Ch. 116. 

(If a bill is brought to eſtabliſh a will, it is /is pendens, 
and affects a purchaſer under the will. Garth v. Ward, 
P. 1741. 2 Athyns 174.) 

If an eſtate be purchaſed by private contract after a bill 
brought by creditors for ſale of it, the ſale will be ſet aſide. 


Ambler 676. 
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(4 C. 4.) 
When not» 


CHANCERY. 


FA decree is not implied notiee to a purchaſer after the eauſe 
is ended, for it is the pendency of the ſuit that is notice; but js 
the decree is only for an account, and does not put an end to the 
queſtion, the ſuit is {till notice. Worſley v. E. Scarbrs, M. 1746, 
3 A'iyns 392] | | 
FA ſuit about money ſecured on an eſtate, or other collateral 
matter, but not relating to the eſtate, it is not notice to a pur- 
chaſer of the eſtate pending the ſuit. 1bid.] 

If land is deviſed to be fold for payment of debts if the yer. 
ſonal eitate be not ſu:licient ; if a ſuit be commenced by the heir 
againſt the executor, or truſtees, for an account of the perſona! 
citate, a purchaſer pendente lite without actual notice ought tg 
re-convey to the heir, if by the event of the ſuit it appears that 
the perſonal eſtate was ſufficient. R. 2 Ca. Ch. 116. 

So, if A. purchaſes and pays his money the ſame day the bil 
is filed, he ſhall loſe his money, tho' he had no notice. Cu, 
Ch. 201. 

So, if a commiſſion iſſues againſt a bankrupt, it ſhall be notice 
of the bankruptcy, without actual notice. Per 2 Com. Rawlin- 
on cont, 2 Ver. 157, 101 

If A. lends money to Þ. and takes a bond for it in the name of 
C. and afterwards brings an action in the name of C. againſt B. 
who confeſſes judginent, and afterwards pays the money to C. 
(having notice of the truſt) upon which ſatis faction is acknow- 
ledged, by another, who was not the attorney upon the record; 
it will be a fraud upon A. and the changing of the attorney will 
be notice. Ee. Abr. 332. 2 Per. 197. 

If a bill be filed and ſabpœna ſerved, it ſhall be proof, gainf 
all perſons, of a lis fenders. 1 Ver. 318, g. 

Tho? the /ubpene be not returnable till the next term, 

So, if a bill be filed before purchaſe, tho* no proceſs is ſerved, 
it ſhall be notice. Semb. 2 Ca. Ch. 116. 

And where a bill is filed, the ſuit is depending. 5 Cs. 47. 6. 

So, if a man preſent at the hearing pay money to B, after 
a decree that be thall not receive it. Eg. Abr. 331. 1 Ver. 51, 
122. | 

But ſervice of a ſubpæna is no proof, before a bill filed, that Ii: 
eft pendens, I Ver. 319. ; | 


Lis pendens is not notice, if it was colluſive and not re, 
2 Ca. Ch. 116. | 

So, if the ſuit abates, a purchaſer pendente lite ſhall not 
be affected by the ſuit depending, without actual notice, 
1 Ver. 286. 

So, tho' a judgment, c. be upon record, it is not ſuſſicient 
notice; for expreſs notice of it is neceſſary. Ca. Ch. 37. 

So, expreſs notice is neceZury where land is deviſed, upon 
condition to the heir; for he takes by deſcent, 8 G. 92. 4. 
3 Mad. 28, 9. Eq. Ar. 333. 

Otherwiſe, if a deviſe be to a ſtranger ; for he takes by the 
deviſe, and {hall take notice at nis peril. Eg. Abr. 333. 


ay 


(4 


SCHARNGCERYE 


(4 C. 5.) When Notice to one affes another. 


Notice of an agreement to an agent or truſtee ſhall be notice to 
the party himſelf, who purchaſes; as, if the ſcrivener, who 
draws the mortgage, or tranſacts the contract, had notice of a 
prior incumbrance. Eg. Ar. 330. Vide ante, (4 Co 2.) 

[If one perſon 1s employed as counſcl or agent for both parties, 
both are affected with notice to him. Leneve v. Leneve, M. 1748. 
3 Athyns 646. 1 YVezey G4.] Ambler 436.* 

If an agent has notice of a prior incumbrance on lands 
in Middleſex, this is a ſuſſicient equity to poſtpone a ſecond ſettle- 
ment, tho' the laſt is regiſtered, and the firſt not, Bid.] ide 
Ambler 626.* a 

[If an agent employed to place out money on a ſecurity, ad- 
mits that by former tranſactions he knew of an incumbrance, but 
thought the ſecurity good for both, it is good notice. Aſbley v. 
Bailey, T. 1751. 2 Verey 368.) 

But notice to an agent, in order to affect the principal, muſt 
be to an agent empowered to treat, not barely to carry propoſals 
from one party to another, 1 Brown 338.“ 

So, if notice is given to A. who purchaſes in the name of a 
truſtee. Eg. Abr. 330. Ca. Ch. 38. 

Or, in the name of his fon. Hid. 

Or, the conveyance be to the ſon and his heirs, who had not 
notice. Bid. 

So, if A. has notice and purchaſes in the name of B. 
and then agrees that B. ſhall be the purchaſer, who pays the 
money not having notice; he ſhall be afieQed by the notice to . 
for his approbation of the purchaſe by A. makes A. his agent ab 
initio. Eg. Abr. 331. 2 Ver. 609. 

A ſecond mortgagee with notice of firſt, but without notice 
of a truſt-charge prior to both, of which firſt mortgagee had no- 
tice, muſt take ſubject to that demand. ZE. Peomfret v. Ld. 


Windſor, T. 1752. 2 FVezey 472. ] 
(JC. 6.) When not. 


[Tho a father making ſettlement appears to have notice of 
a rent- charge on the lands, yet this is not ſufficient evidence of 
notice, to affect wife and ſon claiming under ſuch ſettlement as 
the apparent owner might make. }/hitfield v. Foufſet, H. 1749. 
1 Vezey 387.) 

If A. has notice of a prior ſettlement or incumbrance, and pur- 
chaſes, and afterwards fells to B. who has not notice, who ſells 
to C. who has; C. ſhall not be charged by the notice to A. or to 
himſelf; for then an innocent purchaſer could never ſell. &. 
cont, per Maſter of the Rolls, but reverſed per Lerd Keeper, 
Hil. 1695. Eg. Abr. 331. 

*So, the aſſignee of a mortgage, through aſſignments from 
perions not having notice of a defect in the title, is not bound to 


diſcoyer whether he had perſonal notice. 2 Brown 66. * 
8 14 (I 


631 


* — — = — = — — 
R — — 


— — — 
— ESCS 


— rr 22 


— 


CHANCERY. 


[If a man by marriage-articles agrees to ſettle a church 


: g ee. b leaſe 
on himſelf, wife, and iflue, and afterwards ſells it to a ſtran. 


: : or 
who has no notice of the articles, and his executors ſell it to B 


who has full notice of them, and takes a collateral] ſecurity Vet 
B's purchaſe thall ſtand good againſt thoſe claiming under 
the articles. Lowther v. Carletin, H. 9 G. 2. C. T. T. 18 
A. 1741. 2 Athyns 242.] . 
- So, if A. purchaſes having notice, and ſells to B. who has not 


notice that the vendor was only tenant for life, tho' a hill by the | 


ſon againſt B. ſhall be diſmiſſed, yet A. ſhall account for the yur. 
chafe-money to the fon and for intereſt from the death of 
the father. Eg. Abr. 331. 2 Per. 384. | 

And tho' A. takes an aſſignment of a mortgage to protect his 
purchaſe, he ſhall be allowed only the money due upon the mort. 
gage, which was prior to the ſettlement. bid. 

IIf a counſel employed to look over a title, by ſome other 
tranſaction foreign to this buſineſs has notice, it does not affect 
the purchaſer. id. Werfley v. E. Scarbr#, M. 1746. 3 4t- 
kyns 392. Lowther v. Carlet:n, H. 9 G. 2. C. T. T. 187. 
H. 1741. 2 Alyns 242.] 

[The court is tender of extending conſtructive notices, but 
will not lay it down as a general rule that notice to a perſon con. 
cerned for both parties is not good to a mortgagee, yet will ad- 
here to this rule, that notice ſhould be in the ſame tranſaction. 


Warrick v. Warrick, H. 1745. 3 Athyrs 291.] 
(4 C. 7.) When Notice does not prejudice, 


If a man purchaſes for valuable conſideration, he ſhall not 

be prejudiced by a voluntary ſettlement, tho' he had notice of it, 
*g. Abr. 334. 

[A man who purchaſes for a valuable conſideration, with no- 


tice of a voluntary ſettlement, from a perſon who bought without 


notice, ſhall ſhelter himſelf under the firſt purchaſer, but his 
intereſt muſt be exactly the fame. Brandlyn v. Ord. M. 1738. 
1 Athyns 571.J 

So, if a bill be againſt a purchaſer for valuable conſideration, 
which charges that the defendant had notice, and that it was 
mentioned in ſuch a leaſe, and defendant denies notice, and 
that it is there mentioned; he need not produce the leafe, 
tho' there be a replication to the anſwer, without ſome proof 
that falſiſies his anſwer ; for it tends obliquely to a diſcovery 
of his title. Cont. per Master of the Rolls, R. per Lird 
Keeper 1704. Eg. Abr. 334. | 

So, if a purchaſer has notice of a ſettlement, which makes the 
vendor tenant for life, but, who before iſſue might bar the con- 
tingent remainders, he ſhall not be affected, if he had not notice 
that the vendor had iſſue born five days before, Eg. Abr. 333. 
Cited by Rawlinſon, 2 Ver. 159. 


(4 D.) 


CHANCERY. 


(4 D.) Obligation. 
(4 D. 1.) Shall be cancelled. 


F a bond or other ſecurity for money be ſatisſied, and the (4 D. 1.) 


| obligee will not cancel or deliver it to the obligor, chancery —_ ſatis- 


will oblige him to do it. 1 CH. R. Earl of Oxford, 8. Vide poſt, 
So, if part of the debt be ſatisfied, upon payment of the re- (4D. 14.) 


fare chancery will compel the delivery of the ſecurity. 

So, if double ſecurity be given for the ſame debt, as a bond 
and a pawn, c. if one is fatisfied, chancery will oblige the can- 
cling of the other. 

So, if the money be paid to my ſerivener, who has the diſpoſal 


of my money. 

Or, to my wife, who uſually receives money for me. R. Ca. 
G. 38. | 
50 if it be ſatisfied by one obligor, the other ſhall be diſ- 
charged from the bond. 

Or, if the bond be releaſed, or otherwiſe diſcharged, 

Or, if it be fatisfied by the principal the furety ſhall be 
diſcharged. 

Or, if the obligee has accepted other ſecurity from the prin- 
cipal. 
in after a bond of goo J. for payment of 450 J. it be agreed, 
that the obligor ſhall pay 80 J. per ann. till the 450 J. and every 
part be paid; if by the 80 J. per ann. the 450 J. and intereſt 
are ſatisſied, the bond ſhall be cancelled. R. 1 Fer. 352. 

[Where no demand has been made on a bond for twenty 
years, it hall be deemed ſatisſied even at law. Gratwick v. 
Simpſon, H. 1740. 2 Atkyns 144+] 

If a recognizance or bond be for payment of an annuity, Ec, 
of ancient date, and no annuity paid or demand for many years, 
ſo that it may be preſumed to be ſatisfied, the land out of which 
it was paid being ſold by conſent of all parties, chancery will 
compel the cancelling of the recognizance or bond. 1 Ch, 
R. 103, 106. Vide paſt, (4 D. 17.) 

If judgment be given upon the bond. 1 Ch. R. 107. 

[A judgment ſhall not be preſumed ſatisfied merely from 
length of time, (as ſorty-two years) if ſatisfaction is not entred 
on record, Kemys v. Ruſcombe, T. 1740. 2 Athyns 45.) 


| Tho' a bond be forfeited, chancery will compel the cancelling of 
it, upon payment of principal, intereſt, and coſts; and the ob- 
ligee ſhall not have the penalty. Yide Eg. Abr. 91. 

If the bond be to ſave harmleſs, the obligor ſhall be relieved 
generally, on payment of ſo much, as upon a trial at law the ob- 
ligee appears to be damnified. 1 Ch. R. 199. 

But if the obligee by his anſwer ſwears, that he is damnified 
above the penalty of the bond, there needs no trial, but the ob- 


lgor ſhall be ouſted of his relief without trial. Jbid, * 


(4 D. 2.) 
After for- 


feitures 
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*If a bond be given for goods taken up to raiſe. money by the 
fale of them, it will be ordered to be delivered up on payment ef 
the money actually raifed, 1 Brown 149.* 

If a bond, by a ſubſequent agreement to take 80 J. per ann. tit 
the whole is paid, be overpaid, chancery will not oblige the re. 
payment of the ſurplus, 1 Ver. 35 2. 

But if principal and intereſt exceed the penalty, ch will 
compel the payment of the intereſt and coſts, as well as of the 
principal. R. Ca. in Parl. 16. Dub. 2 Ca. Ch. 185. Vat 
ante, (3 A. 4.) — P, (4 D. 16.) 

Yet, if a judgment be obtained for the penalty, upon pay. 
ment of ſo much as is due upon the judgment, with intereſt from 
the time of the judgment and coſts at law and equity, the judę- 
ment ſhall be ſatisſied and bond delivered up, tho' the principal 
and intereſt due exceed the ſum for which the judgment is 
obtained, KR. Ca. Ch. 24. 1 Fer. 350. 

But money paid, not excceding the intereſt due, ſhall he in- 
tended to be paid for intereſt, Ca. Ch. 24. Vide ante, (3 5.6.) 

And, if money be paid the ſame term, but before actual entry 
of the judgment, it ſhall be intended as intereſt upon the bond, 
and not to be paid upon the judgment. R. Ca. Ch. 24. 

So, if land be devifed for payment of debts, and the intereſe 
due upon a bond exceeds the penalty, nothing but the penalty 
ſhall be paid; for the deviſe was for ſecurity of the debt, and 
not to enlarge it, 1 Sa. 154, 
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(4 D. 3.) Or, relieved againſt. g 

4 (4D. z.) If a bond or other ſecurity be obtained by fraud or practice, 7 
a 1 chancery will relicve againſt it; as, if upon the marriage of 4. a 
þ - by fon to the daughter of B. B. will not conſent, unleſs all the ta 
N fraud, debts of the ſon are diſcharged, upon which his brother ,dif- d 
{ charges them, but afterwards the fon, with the conſent of the n 
þ daughter, gives a bond for the ſame ſum to his brother; chan- tc 
þ cery will direct the bond of the fon to be cancelled, at the ſuit of by 
| the wife, or of the obligor himſelf, R. 1 Ver. 348. Vide ante, ie 
| (3 Z. 8.) Ju 
If on marriage-articles, A. gives 3000 J. with his daughter, Pi 

and B. gives up 300 J. fer annum of her jointure to her ſon, for ar 

a ſettlement on the marriage, but the intended huſband ſecret.y, $ 

without the privity of his relations, gives a bond to refund ec 

1000 J.; a perpetual injunction ſhali go againſt the bord, at the tl 

ſuit of the obligor himſelf. Turm v. Benſon, M. 6 C. fer fc 

Parker, C. on appeal from the rolls. Str. 240. ] be 

[If a poor man ſuing for an eſtate gives bond to a perſon 01 


aſſiſting him with ſmall ſums and taking pains in the affair, and F 
this is obtained by preſſing for payment of the money advanced; 01 
the bond ſhall ſtand as ſecurity only for the money advance, 7 
and intereſt, and the obligee may bring qrantum meruit for his I 
pains, Sc. Prof v. Hines, T. 9 G. 2. C. T. . 1100.) , m 

| 05 


CHANCERY. 


80, if a bond be obtained from an heir for 800 J. to be paid at 
the death of his father, upon the delivery of goods of 400 J. 
yalue, he ſhall be relieved, upon payment of principal and inter- 
eſt. R. per Finch, The bargain being managed by an infa- 
mous perſon, and the father alledged to be then ill, who 
died within eighteen months. Cf. per North, heſitanter. 
2 Wer. 359- 

[If a woman aged twenty-ſix, but her father being alive, en- 
ters privately into joint bonds with a man for marriage, tho? 
there are no marks of fraud, nor any great inequality of circum- 
ſtances or condition, yet on application of the woman, the court 
will (on public and general conſiderations chiefly, and for that 
it is a fraud on the parent) decreed the bond to be cancelled, 
Wodbouſe v. Shepley. H. 1742. 2 Athyns 535.) 

[The court will direct an inquiry before a maſter into the 
conſideration of a band, if there is a ſuſpicion of fraud; as if 
two bonds are given the ſame day for different ſums, and one of 
them juſt double the penalty of the other. Reed v. Reed, AI. 
1739. 2 Atkyns 16.] 

[If a woman about to marry, parts with ſome of her property, 
or gives ſecurity or aſſignment, the court will relieve, unleſs for 
valuable conſideration ; and in that cafe, hutband from whom it 
waz concealed, tho' his bill is diſmiſſed, ſhall not pay coſts, un- 
leſs the concealment was at his wile's requeſt. B/anchet v. Haſter, 
P. 1751. 2 Vezey 264.] 

[S. aged thirty, father and mother dead, married, in poſſeſ- 
fion of 7,5ao J. per annum, naturally ſtrong, but hurt by debau- 
chery, greatly indebted, and having great expectations from his 
grandmother M. aged ſeventy-cight, but healthy, applies to J. 
a ſtranger for 5000 J. to pay his debts, which he gives him, 
taking a bond conditioned for payment of 10,000. at M's 
death, if S. ſurvives her, but not otherwiſe, Six years five 
months after M. dies, and two months after J. delivers up bond 
to be cancelled,” and S. now in great circumſtances executes new 
bond for 20,000 J. conditioned for payment of 10,000 /, and in- 
tereſt in four months, and gives warrant of attorney to enter up 
judgment, which is done; a year after giving the laſt bond &. 
pays 7. 1000 J. in part, and three months after 1000 J. more, 
and three months after, that is, twenty months after M. 's death 
8. dies, having never ſought relief againſt the bargain z his ex- 
ecutors ſhall have relief only againſt the penalty, but ſhall pay 
the principal and intereſt on the laſt bond, with coſts at law, ans! 
for acknowledging ſatisfaction, (but not in equity) for this firit 
bond is not uſurious, nor contrary to conſcicnce, and relievable 
on any principle of equity; and if it had, yet the new bond 
amounts to a confirmation, and is ſuſhcient to bar the executors 
of relief. Earl Cheſterfield, executor of Spencer, v. Janſen, bart. 
J. and H. 1750. on great conſideration, per Hardwicke C. 
Lee C. J. Pillau C. J. Strange M. R. and Brrnet J. unani- 
mouſly, 1 Athyns 201, 3390. 2 Vezey 125. 1 Wi}. 286.3 . 
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1 4.) So, if a bond be obtained, without a conſideration per- 8 

8 de formed; as, in conſideration of a debt ailigned, which cannot be an 

not per- Tccovered, | Fl 

_ But if the bond be to pay 20/, per ann. to A. for life in con. row 

. D's, ſideration that he has aſſigned two leafes to the obligor ; tho! the nr 

leaſes were forfeited before aſſignment, yet if the leſſor does rot and 

take advantage of it, the obligor ſhall not be relieved. (3. [ 

KR. 49. no 

it 1 

(4D. 3 80, if it be obtained for a thing illegal; as upon a ſimoniacal Lan 

een hs On. 

illegal. But a bond to reſign, upon requeit, ſhall not be avoided, one 

Vide Egliſe, (N. 3.) N poſt 

Yet, if an ill uſe be made of 2 bond to reſign, as if he detaing the 

| his tithes, &c. an injunction ſhall be granted upon it. R. 2 C. 174 

: Ch. 186. 1 Ver. 411, 412. Vide Egliſe, (N. 3.) ide An- [ 

bler 268.* kno 

i [If on bond of reſignation, inſtead of requiring it, it is agreed the 

incumbent ſhall pay 30 J. per annum, and he pays it for ſome ave 

\ years; injunction ſhall be granted to the bond. Perle v. Chapel, (eat 

q M. 96. Str. 534+] | debt 

0 So, if the conſideration of the bond was for procuring a mar. he 

\ riage, tho” there does not appear any fraud or other misfeaſance and 

N in obtaining it, chancery will give relief, R. Ca. Parl. 77. R. 020 
; 1 Ch. R. 87. R. 1 Jer. 412. | : 

{If a man gives bond to another, for uſing influence over bis [ 

i grandfather to make a will in his tavour, and not alter it, it ſhall mor 

. be delivered up, but without colts. Debenhem v. Ox, T. 1749. eha) 

n 1 Vezey 270. ] 8 

0 Or, for money borrowed when the obligor was engaged in prin 

} play by the artifice of the obligee. 1 Ch. R. 89. ot . 

*So, if a bond was given fqr money won at play, and the [ 

1 obligor afterwards paid part of the money, yet after feveral years, pay 

4 the court will order the bond to be delivered up, and the money on 

b paid to be returned. Ambler 269. Vide ff. 9 Ann. c. 14.“ bri: 

Or, for payment, if he did not marry his ſervant. R, 17 

i 2 Jer. 102. ( 

i 50, if a bond be by a ſon, upon the ſettlement of a houſe upon ſur 

q him by his brother, who had a prejudice againſt their mother, pay 

q that he ſhould never permit his mother to come to his houſe. per 

| 1 Fer. 413, 4. Xy 

i If a bond be to pay 100 J. if ſhe married a ſecond huſband; ( 

4 tho there be a counter-bond to pay as much to her executors, it pro 

| ſhe did not marry, R. 2 Ver. 215, 6. * 

So a recognizance, bond, Cc. by tenant in tail, that he will rec 

not ſuffer a common recovery, ſhall be cancelled. Mo. 809.— the 

Cot, If given by a ſon to a father at the time of the ſettlement 4 

on him in tail. 2 Ver. 233. _ 

So, a bond by tenant in tail, that he will not commit waſte. lan 

R. 2 Ver. 251. 3 ( 


.* So, the 


CHANCERY 


o, if a bond was given by an apprentice for money won at 
ming by another apprentice, R. 2 Ver 291. | 
" But if AJ. gives a bond and judgment for money which he bor 
us to ſupply perſons, who game, and gives large premiums ; 
arcery will not relieve, without payment of principal, intereit, 
nd coſts. R. 2 Ver. 171. 

t a bond is given tor having procured the office of a ſuper- 
ſor of exciſe, and for being to procure the oflice of collector, 
+ is within fat. 5 & 6 Fd. 6. and ſhall be cancelled. Law v. 
Law, Me. 9 G. 2. C. T. T. 140. 3 P. M. 391.] | 

[If a man on a compoſition with his creditors, gives a bond to 
one to pay him the reſidue of his debt, over and above the com- 
nofition, in order to induce him to conſent, it is void, as within 
the equity of 5 G. 2. c. 30. . 11, Semb. Spurret v. Spiller, M. 
174% 1 Atkyns 105. ] . 

[if a man living ſeparate from his wife, marries a woman who 
knows not his wife is living, which ſhe afterwards diſcovers, but 
the man prevails with her to ſtay with him; and five years after 
gives a bond to a truſtee for her, to leave her 1000 J. at his 
tkath, and dies; this ſhall be poſtponed to all ſimple contract 
gebts; it is worſe than a voluntary one, being on a wicked con- 
ideration 3 had it been given immediately after the diſcovery, 
and ſhe had quitted him, it would have been good. Lady Cox's 
Caſe, M. 1734. 3 P. V. 339] 


If a man be bound as ſurety, and the principal has paid the 
money, and afterwards the ſurety is ſued, he ſhall be relieved in 
(DaNCET Ye 

So, if the ſurety is damnified, he ſhall be relieved againſt the 
principal, tho' he has not a counter-ſeccurity : ſo by the cuſtom 
of London. 1 Ver. 456. 

But a ſurety has no right to have the bond aſſigned to him on 
paying the money; and if he tenders the money on that condi- 
tion, which the obligee refuſes and brings action, and ſurety 
brings bill, ſurety ſhall pay coſts. Gammon v. Stone, M. 1749. 
I Fezey 339. 

[The court will not order an obligee to aſſign a bond to the 
ſurety on payment, for the principal co-obligor might then pled 
payment, on an action in the name of the obligee; but caſe, or 
perhaps afſumpfit, lies. Wofington v. Sparks, T. 1754. 2 Ve- 
29 50g. ] 

I A. tenant in tail to raiſe money to pay debts on his eſtate, 
propoſes to his brother B. tenant in tail in remainder to join in 
mortgage for 1000 J. and in a bond, which is done, and A. onl 
receives the money; the perſonal eſtate of A. thall be liable in 
the firſt place. Robinſon v. Gee, T. 1749. 1 Vezry 251.] 

And if the land of the principal deſcends to his heir, and is 
conveyed by him in truſt, die furcty ſhall compel a ſale of the 
land for his payment. | 

Or, if debts are aſſigned by the principal for ſatisfaction of 
the ſurety, he ſhall compel the payment thereof to himivif, 

It 
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by a ſurety. 
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If A. makes a mortgage and B. is ſurety for him, and aftez, 
Wards it appears that the mortgage was upon a defective title 

but he, who had the title, in compaſſion to A. makes a leaſe t 
D. in trutt for A. and then B. is ſued by the mortgagee; he 
{hall compel D. to aſſign for his ſecuritys R. 2 Ver. 12. 

If there be a judgment againſt A. and againſt his bail, and af. 
terwards the ſurcties of A. being ſued, pay the money; they 
ſhall be aided againſt the bail, and the judgment againſt the bait 
ſhall be aſſigned to ſecure to them principal, intereſt, and coſts, 
without contribution. X. 2 Ver. 608; 

Tho' the ſurcties by their bill alledge an agreement to pay a 
proportion, if the bail deny the agreement. 2 Ver. Gog. 

It one ſurety pays the whole, he ſhall have contribution againſt 
the other ſurety. Semb, cont, Godb. 243. Acc. Ch. R. i;. 
Vide aue, ( 2 8.) 

(If two perſons are jointly bound, and one dies, equity wi 
decree his repreſentative to be charged pari paſſi with the ſursi- 
vor. Primroſe v. Bromley, MH. 1739. 1 Atkyns 89.] 

So, if three are bound in a bond, recognizance, &c. and one 
only is ſued and pays the whole, and another is inſolvent, he 
who has paid ſhall have contribution againſt the third for a mo- 
iety. R. Ca. Ch. 246. 1 Ch. R. 35, 120. But X. that the 
third ſurety ſhall pay only a third. 1 Ch. R. 150. 


Bo, by the cuitom of Landau, one ſurety paying the whole 80 
ſhall make the other ſureties contribute. 1 Vr. 456. cond 
If a ſurety changes himſelf for another not ſuſſicient, he ſhall "eo 
not be charged in equity, upon a ſuggeſtion of covin in ſuch wp 
exchange; for equity will not charge a ſurety further than he 1s d 
bound by law. 1 Ver. 196. i | tuns 
(If A. and B. principals, and C. ſurety, are jointly and feve- * 
I 


rally bound to D. and on C.'s becoming uneaſy, D. agrees with 
A. to take four notes, and a draft of A. and B. on a banker, in 
lieu of the bond, but makes A. give him a note ſigned in the 
names of A. B. and C. (but without C.'s knowledge, Sems.) to 
make good any deficiency, and D. puts the bond, with a receipt 
for principal and intereſt, into C.'s hands, and A. and B. be- 4 
come bankrupt, «/. ihall not be liable. Skip ve Huey, P. 1744. *. 
3 Atkyns 91. 4 

[If a bond is burnt or cancelled by accident or miſtake, or A 


damn 
trial, 
ſ | 


with 


L. 


bl 
procured by fraud by the principal to be delivered up, this court ord! 
will ſct it up againlt a ſurety, tho? extinguiſhed at law. id. * 
So, if a ſon is bound in a recognizance with a father to pay 5 
the marriage portion of his daughter, but the recognizance 
is defectire in law; the ſon ſhall not be charged in equity- 
2 Ver. 393. 
[If a father gives bond for money advanced by his daughter to 
his ſon on his marriage, the ſon pays the intereſt; yet it ſhall be 8⁰ 
a debt on the father's eſtate, for it is an advancement of the ſon, ante, 
Hill v. Ballard, 1747. 1 Pezey 77. | A 
[A receiver ſhall not be removed at the requeſt of his ſuretis Long 


only, nor the ſureties diſcharged that others may be appointed, 
unleld 
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; leſs it appears for the good of the eſtate. Grifith v. Griſith, | 
C1751» 2 Vezey 400.] N ö 


— — — — 


do the obligor ſhall be relieved, where the bond was given (4 b. 7.) 
out a real conſideration as, if the leflee of tenant for life If there was = 
AY . bond f. f no conſiders | 
; the rent of 100 J. per ann. gives a bond for part of the rent 0. 4 


2 at Michaelmas, where the tenant for life died before Michael= Vide ante, 


ur, tho! his death was known, X. Ca. Ch. 239. (4 b. 40 
if A. gives bond to ſettle his eſtate upon his brother, and af- | 
ecards marries. R. 2 Ver. 189. .#l 
The expence a man is at in ſtanding for member of parlia- 10 
gent at the requeſt of another, is not a valuable conſideration. | | 


% v. Attorneg-general, H. 1740. 2 Atkyns 152.) 


4 = 


— — 


© an vbligor ſhall be relieved, if there would otherwiſe be a (4D: 3.) 
' - : If there 
Fable charge upon him. þ | 9 * 

But if there be a decree againſt A. to pay 400. and he pays deuble 
1:0/, and gives a bond for the reſidue, and afterwards becomes cbarge by 


bund with B. the obligee, as ſurety for 1004. That bond, —— 
chich is accumulative for the money decreed, ſhall not be taken 


u be in ſatisfaction of the 100 /, for which A. was ſurety with 
l. R. Ch. R. 297. 


On ů— ů —— — — — 8 
_— - — © 4 —— VT — 
— * _ 

A = _— — 
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80, if the obligee makes an ill uſe of words inſerted in the (4 b. 9.) 
condition, the obligor ſhall be aided in equity; as, if a mother If thele, be, 
X 1 8 an arttul vis 
nes a bond for her fon, being an apprentice, for his honeſt be- of diet 
wiour, and that the will pay all that her fon by note under his words. 


&. 2. 
= 


und acknowledges that he has embezzled; and the maſter ob- j 
tins a note of the ſon of his embezzlement, and three years af- 9 
wards informs his mother thereof; the obligor ſhall be aided, 1 
if ſhe pays à much as is proved upon an iſſue to try qgr.antum 10 
lunniſicutus, and the note ſhall not be allowed in evidence at the þ 
tral, Ch, R. 47. | 


{If an unqualified perſon taken poaching gives bond for 100 /. 
rich his ſather ſurety, not to ſhoot, hunt or fiſh again, without 
licence from the gamekeeper, or in company with a qual fied per- 
lon; and three years aſter, invited by the gamekeeper's brother, $4] 
le angles and catches two flounders in his company, and dies; 
aft two years after the father is an evidence againit two of the 
ord's ſervants, and then the bond is recovered againſt him, the 
court will order the penalty and damages to be returned, Roy 
. D. of Beaufort, 7. 1741. 2 Atkyns 190.] 


(4 D. 10.) So the Obligor ſhall be relieved 


Fo the condition of a bond ſhall be qualified in equity Jide (4b 769 
ante, (2 Q. 1.) W her* the 


T - . . conditiva by 
As, if an executor gives a recognizance to the chamberlain of c b 


London, for payment of an orphan's portion abſolutely, and af- comes un. 
2 terwards realonable, 
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terwards the aſſets fail; the executor ſhall not be bound to 


beyond the extent of the aſſets. KR. Ca. Ch. 191. Py * 
But a bond given for money to be paid upon a purchaſe ſhal 8 
not be avoided, becauſe the purchaſe does not anſwer his inten; cin. 
2 Ver. 243. ( 
So, if a bond be to pay 401. per ann. out of the profits of un T4 
office, and afterwards the office was taken away for ſeveral ye, B 
by the uſurper, and upon the reſtoration of the king revived; he ror 
ſhall not pay during the years in which the office was ſuppreſſeg, Ee. 
X. Ca. Ch. 72. [ 
If a bond be for payment of rent for a wharf, which become; J. 
ſurrounded by water; he ſhall be relieved againſt the penalty of will 
the bond, but not againſt the rent. R. Ca. Ch. 84. bail 
If a bond be upon bottomree, in conſideration of 400 J. to per. on | 
form a voyage in ſix months, and at the end of fix months tg will 
pay the 400 J. with 40 J. premium; if the ſhip is detained in de vi 
river, he ſhall pay only legal intereſt. R. 1 Vr. 263. P, 
[If A. borrows money of B. on bottomree, and agrees to pay 
26 J. per cent. the principal to be diſcharged when the remit. 
tances from the ſhip and produce are ſold, after the return of 
the ſhip till the ſale only 5 /. per cent. to be paid ; proviſo, if the 5 
whole goods loſt, the principal to fink ; if part, to abate propor- bet. 
tionably ; B. ſhall have 26/7. per cent. for the ſums lent during 1 


(4 D. 11.) 


Or, is ſatis- 
fied by 
other 
means. 
Vide ante, 
4 D. 1.) 


the voyages outward and homeward; as to the homeward only, 8 
in proportion to the value of the goods remitted; and 5 /. f bal 
cent. for the reit of the time. Warner v. Watkins, P. 1777, Ch, 


2 Athyns 4.] | 9 

If a bond be by mariners that they will not demand wages til 5 
the return of the ſhip from the Faft-Indies to Londen, and the ſecu 
ſhip in the return is taken by an enemy; the mariners ſhall hate U 
wages to the laſt place of delivery. R. 2 Ver. 728. and 

If a man enter into a bond to build a bridge and ſupport it WM e 
for ſeven years, and the penalty of the bond is the ſum actually / 


paid him by the obligees ; he afterwards builds the bridge which WY "is 
is thrown down by a great flood within the ſeven years, and the bin 


obligor refuſes to build another, yet an injunction will be granted B 

to reſtrain an action on the bond and an iflue directed to ty A. 

quantum damnificatus, the ſum contained in the bond being a pe- 

nalty. 2 Brown 341.* | 8 
upo 


So, if the condition of the bond be performed by a thing equi can 
valent, the obligor ſhall be relieved; as, if the condition be to 


convey 50 J. per ann. for a jointure, and he deviſes 50 /. per ann, of t 
to her; for it ſhall be intended in diſcharge of the bond, R. I 


1 Ch. K. 46. b; e 


Or, to leave his wife, if ſhe ſurvives, 500/. and the hutband and 
by deviſe gives her lands for life, and other lands in fee, and 20/ 
makes his wife executrix; if the real and perſonal eſtate given t9 ; 
the wife amount to 500/. the heir {hall have relief againft the in t 
bond. Ch. R. 43. 

So, 9 
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80, if the bond was given by contrivance. Vide, ante, (3 Z. (4 — 12.) 
4 D. 3+) | pw fc 


8o, if a bond be obtained by dureſs, it ſhall be decreed to be give by 


eancelled. 


contrivance, 
or by force, 


Or, by force or terror, tho there be no actual dureſs. er terror. 


2 Vere 497. 
But if a bond, note, Cc. pretended to be given through ter- 


or, be aſterwards voluntarily confirmed, by judgment, mortgage, 
& it ſhall not be cancelled by a decree. Eg. R. g. 

[If A. under criminal profecution, unable to get bail, employs 
B, an attorney, who by A.'s inſtructions in writing, draws his 
will; with a legacy of 1000 J. to B., who afterwards procures 
bail for A. and on the very day A. gives bond to E. to be void 
on leaving him a legacy of 1000 /. A. afterwards revok-s this 
will, and makes another, leaving no legacy to B.; yet equity 
wil relieve againſt the bond. Walmſley v. Bach, T. 1739. and 
P. 1741. 2 Athyns 25.] 


(4 D. 13.) So the Obligee ſhall be relieved. 


80 an obligee ſhall be relieved, where the deed, or bond is * D. 14.) 
t the obli- 


loſt, gation be 


Tho the deed, or bond be voluntary. Semb. Ca. Ch, 78. loſt. 


So, if a bond be loſt and the principal inſolvent, the obligee 
ſhall be relieved againſt the ſurety. R. Ca. Ch, 78. 2 Ca. 
Ch. 22, 3. | 

50, 10 ſtatute, recognizance, c. be loſt, 

80, if an annuity be given to a maid ſervant, and the bond for 
ſecuring it is Joſt, it ſhall be decreed. Eg. Abr. 24. 

[If A. and B. give a joint bond, and the condition is joint 
md ſeveral, the repreſentatives real and perſonal of one dying, 
ae liable. Biſhop v. Church, M. 1750. 2 Vazey 100, 371.] 

An obligee does not loſe his equity againſt a joint-9bligor or 
his repreſentatives, by refuſing them liberty to ſuc the other 
jpint-obligor in his name; for he is not obliged to do it. Bid. 

But there ſhall be no relief upon a motion, without a bill againſt 
il concerned. Ca. Ch. 270. 


So, if huſband gives a bond after marriage to make a jointure 10 D. . 
the per- 


fo mance 


upon his wife, the huſband makes a jointure and the bord is 


cancelled, and afterwards the jointure is evicted ; the wife ſhall was no: 
be relieved out of the perſonal eſtate of the huſband to the value eff-&ual. 


of the jointure. 1 Per. 427. 

If A. gives a bond to a leſſee for his quiet enjoyment, and he 
s evicted for non-payment of rent, upon which the bond is ſucd 
and 20 J. recovered ; chancery will compel the leſſee to re- pay the 
201, to A. 1 Ch. R. 95. 

So, if A. lends 100 J. to B. and C. and takes a bond for it, 
in the name of a truſtee, from B. and C. and afterwards marries 
B. tho' the bond be extinct at law, A. ſhall have relief in equity. 
2 Ver. 290. 
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Uf money is lent to two perſons, and either thro' fraud 9 
want of {kill the bond is made joint only; the court will degree 
as if it had been joint and ſeveral. SH v. Vaughan, J.. 
1739. 2 Alkyns 31.] 

[If huſband previous to marriage gives bond to wife, to ſecur- 
her 1700 J. if ſhe ſurvives; as there is fraud in the huſbane 
equity will carry the agreement into execution according to the 
intention. JYatkyns v. Watkyns, M. 1740. 2 Athyns 96. 

If A. gives a bond to B. a merchant, as a ſecurity for his ſer. 
vice in buying goods abroad, where he is to ſtay a limited time, 
he buys very little, and returns before the time; this court can. 
not decree the penalty, for it is a bond for ſervice only, and not 
like a namine pee, where it is conſidered as the ſtated damages. 
In this caſe the remedy is action quantum damnificat. Henſin x, 


Gibſon, M. 1746. 3 Attyns 395.] 


(A D. 15.) But the Obligee ſhall not be relieved, 


(4D.15.) But, generally, an obligee ſhould not be relieved in equity 
vie rages againſt a ſurety, upon a defect in the bond, whereby the ſurety 
ſurety, Cc. is not chargeable by law. K. 2 Ca. Ch. 23. ; 
3 Tho' the defect happens by the act of the court itſelf; as, if 
by law. the court orders a recognizance with ſurety to perſorm an order 
upon the hearing of a cauſe, and to pay what thall appear due by 
the report of ſuch a maſter, and the maſter dies, and the plain- 
tiff dies infolvent, whereupon the obligee procures A. to take out 
adminiſtration and to revive the ſuit, and obtains a report of au- 

other maſter that 300 J. is due. id. 
So an obligee ſhall not be decreed to cancel a prior ſecurity, 
upon an agreement to do it upon giving other ſecurity to hi, 
creditors, if the other ſecurity be not effectually given. Ca, 


Ch. 202. 


(4 D. 16.) $0 an obligee ſhall not be relieved beyond the penalty of his 
mam he bond; as, if A. covenants with the Fajt-1ndia company, to pay 
3 a mulct for every piece of cloth exported. and takes B. for hi; 
penalty of mate, who gives bond of 50/. penalty, that he will not export, 
3 but afterwards exports ſo much, that the mulct amounts to 70/, 
: A. ſhall not have relief for the reſidue beyond the penalty of the 
bond. X. Ca. Ch. 226. Vide ante, (4 D. 2.) 
If A. upon a ſale of land, gives a ſtatute or bond for quict 
enjoyment, and the land was intailed, chancery will not relieve 
the purchaſer, beyond the penalty of the bond or ſtatute. I. 
1 Ch. R. 94. Eq. Abr. 288. | | 
If A. gives a bond of 1600 J. penalty to pay, 77 J. per ann. til 
1100/7. be ſatisfied, and does not pay it; he thall be diſcharged 
on payment of the penalty of the bond. 1 Ch. R. 201. 
' So, tho? he has paid divers ſums before. Q, 2 Ver. 509. 
But if the obligee has judgment, and does not take out cn 
ecution, he ſhall have intereſt after the judgment as well 1 be- 
. ſore, 
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fore, tho? it exceeds the penalty of the bond, and it was his own 
luches that he did not take out execution. Eg. Abr. 288. 

If a bond recites an agreement and is given for the perform- 
ance of it; the obligor thall be decreed to perform, tho' it ex- 
ceeds the penalty. K. 2 F. V. 192. 

(So if a father on marriage of his daughter, gives bond to ſet- 
tlc one third of whatever lands come to him on his father's death, 
the court will decree a ſpecitic performance. Hahn v. Trevor, 
AJ. 9 G. Str. 533] 

If a ſon is bound with his father to A. for 200 J. and the fa- 
ther gives a ſtatute to the fon for his indemnity, and afterwards 
mortgages to A. for 200 J. he ſhall not he allowed to make uſe of 
that ſtatute to defeat the mortgage for the 200/, R. 2 Ver. 40. 

If a leſſce agrees to pay 205. an acre increaſe of rent, if he 
plows meadow, &c, he ſhall not be relicycd againſt the penalty. 


2 Ser. 119. 
(4 D. 17.) An Obligation ſhall be delivered up. 


So an indenture of apprenticeſhip, and a bond for perform- 
ance, ſhall be delivered up after the ſervice is expired, if not 
ſued within a reaſonable time. R. Ca. Ch. 70. 

So a mortgage ſhall be delivered up to the purchaſer, if the 
mortgagee be conuſant of the purchaſe and does not give notice, 
nor make demand for 17 years; for it ſhall be preſumed to have 
been diſcharged. 1 Ch. R. 60. | - 

So, if a bond be to pay 30 /. within nine days, and it is put 
m ſuit after two and twenty years, where the defendant was at 
all times reſponſible. 1 Ch. R. 78, 88. 

So, tho' the ſuit be by an executor, where there had been no 
demand of principal or intercit, and the teſtator died but 8 
years before. 1 Ch. R. 78. 

50 a ſtatute, or recognizance, after 40 or 50 years ſhall he 
preſumed to be diſcharged, where no demand appears, and there 
have been ſeveral purchaſes of the eſtate. 1 C5. R. 106, 137. 

But where intereſt has been paid, the antiquity of the ſtatute, 
bond, Sc. does not prejudice, Ca. Ch. 30.4 

[Where two partners are obligors, and on breaking up the 
partnerſhip agree that all bonds ſhall be diſcharged by one onty, 
and the obligee agrees with him to leave the money with him on 
2 higher intereſt, and receives ſuch intereſt accordingly, and 
leaves the money in his hands for many years while folvent, and 
on a commiſſion of bankrupt comes in and has his dividend, yet 
the other obligor ſhall pay the remainder of the principal and in- 


tereſt at the firſt rate, Heath v. Percival, M. 7 GC. Per Parker 
L. C. Str. 403.] 


If the other party refuſes performance of the agreement fo 
which the bond was given, chancery will compel the delivery of 
the bond to the obligor; as, if A. ſells land, a ſhip, Cc. and 
takes a bond for the money; if A. afterwards refutes to convey, 
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(4 D. 13.) 
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(4D. 19.) 
If the pe- 
nalty does 


not appear 


exceſſive, 


(4 D. 20.) 
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the vendee ſhall have his bond delivered up, tho' the vendor 
afterwards is willing to convey. R. 2 Ca. Ch. 5. Vide ant. 
(2 C. 16.) b 

If A. puts his ſon apprentice to B. and gives a bond ſor' hig 
ſidelity, and B. covenants, that he will ſettle the caſh-book every 
month; if B. negleQs to do it, and the ſon imbezils 800 J. | 
ſhall be relieved for ſo much as was imbeziled after the firs 


month. K. 2 Fer. 518, 9. 


(4 D. 19.) When there ſhall be no Relief upon an Obligation, 


An obligor ſhall not be relieved againſt the penalty of a bond, 
where there is no meaſure, which will ſhew the penalty to he 
exceſſive; as, where a man is bound in 201. that he will not 
prejudice another in his trade, and he ſays, that his wares ate 
not good, whereby he loſes a cuſtomer for a ſmall matter; the 
obligor ſhall not be relieved, for the colts at law and equity are 
equal to the penalty. R. Ca. Ch. 184. 

[If an unqualified perſon is carried before a juſtice for carry- 
ing a gun enters into bond with his father for ſurety of 100“. 
not to ſhoot, hunt, fiſh, Sc. again, unleſs with the game-kee 
er's licence, or in company with a qualified perſon ; it ſhall not 
be ſet aſide z for ſuch bonds are beneficial, even to the obligor; 
and they are not malum in ſe but ſimilar to the bonds directed to 
guard againſt offences in the cuſtoms, and againſt deer-tcaling, 
Roy v. D. of Beaufort, T. 1741. 2 Athyns: 190] 

[Such bond ſhall not be deemed a bare ſecurity that the obli- 
gor Mall not offend again, but is by way of ſtated damages te 
tween the parties. Jb:d.] i 

[If A. ag-d twenty-four, gives bond for payment of 500. to 
B. ſix months after his father C. s death, then ſeventy, if he ſur- 
vives him, if not the bond void; B. dies, two years after his ex- 
ecutor aſſigns to D. C. dies, D. dies, application to A. wh 


does not deny the bond, but knows nothing of D.'s executor, 


A. dies, application to his widow, then action brought and ver— 
dict and judgment, and before judgment a bill for relief fifteen 
years after C. s death, this court will * relieve againſt the pe- 
nalty. Hill v. Caillovel, M. 1748. 1 Vezey 122.) 


So he ſhall not be relieved upon pretence of payment, where 


It there was there was no real ſatisfaction; as, where A. was bound to . 


no real 
ſatisfattion. 
Vide ante, 


being ſequeſtred in the time of Oliver Cromwell, and had an or- 
der to retain the debt due on the bond for ſo much due to him 


4b. by the ſtate; this being a mere retainer, and the bond not can- 


celled or delivered up to A. chancery would not relieve him 
againſt a ſuit by B. tho” the act of oblivion diſcharged it upon 
payment, c. Per Bridg. Ld. K. Ca. Ch. 59. 

So he ſhall not be relieved, upon the preſumption of payment 
from the antient date, when there is a reaſonable cauſe for tlic 


delay. 1 Ch. R. 117. Pide ante, (4 D. 17.) / 
| | 05 
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So, if A. and B. partners, be bound to C. and afterwards the Wil 
artacrſhip is determined, and the thare of A. paid to him, and 1 | 
g. undertakes the payment of all the debts, and upon applica- | [ | 
ton by C. for payment, it is agreed to be continued at 6/. per If 
it, and afterwards B. becomes bankrupt ; the executor of A. | 
hall not have relief againſt the obligee, fer bonds are not diſ- 
charged till payment. R. 1 P. WW. 683. i} 


A bond given to a kept miſtreſs for maintenance of her and (4 b. 21.) 
ker child, ſhall not be ſet aſide in favour of obligor's legitimate — it was | 
rem : | 


children, or heir, (if not obtained by fraud ;) but ſhall not be rn 
paid out of perſonal eſtate till after ſimple contracts, and if per- 


ſonal falls ſhort, then out of real eſtate. Cray v. Rooke, M. j 1 
9 6. 2. C. . 153.1 , 
$9 he ſhall not be relieved, for that the bond was given to a wo- N 


man, whom the plaintiff kept as his miſtreſs, where it was given 
with his free conſent, and not obtained by a common {trumpet, 
N. 1 Ver. 483, 4. 2 Per. 242. 

Tho! it is recited as given, for money borrowed. 1 Ver. 483. 
Or, for ſecret ſervice. 2 Ver. 242. | 

Tho' the defendant was proved to be a common ftrumpet, 
where that was not expreſsly charged by the bill, 1 Ver. 484. 

[If A. becomes acquainted with an orange-wench at the play- 
houſe, gives her a bond for 100 J. to marry her in a twelve- 
month, or pay her 500 J. and afterwards gets the bond from her 
ud deſtroys it, but offers to execute a new one, which he after- 
wards refuſes, and ſhe brings bill for the 500 J. and dies, and 
her mother and adminiſtratrix revives; A. thall pay her the 
5091. and intereſt from filing the original bill, and coſts, At- 
tins v. Farr, H. 1738. 1 Atkyns 287. ] 

So, if the bond cannot be recovered at law, upon proof that 
there was ſuch a bond, the woman ihall be aided. 2 P. 
J. 432. 

3 1 bond or a grant to a woman debauched, defeRive 
through fraud, ſhall be aided by the court. Eq. Abr. 31. 
2 P. V. 432. 

So a bond to a maid-ſervant ſhall not be pretumed to be ex 
turpi cauſa, if it be not proved. Eg. Aor. 24. 

But a bond obtained by a common ſtrumpet by impoſition ſhall 
be relieved againſt, at the ſuit of the executor of the party. R. N 
2 Ver. 188. ol! 

But the court will not relieve againſt a voluntary bond given 1 
to one who had been a common {trumpet before the ohligor be- | "nt; 
came acquainted with her, after he had kept her 1cveral ycars. | 
Ambler 641.* 

[If a bill be brought to have ſatisfaction for a bond alledged f 
to be given as præmium pudicitie, and a croſs- bill to be relicved "i 
againſt it, on a ſuggeſtion that the obligee was a lewd woman . ? 
of an infamous character; under this general charge, evidence 9 
of particular facts may be given, but it muſt be pointed and ap- Uh. 
pied to the general charge; and if it is proved that ſhe was 0 
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(4 D. 22.) 
If it was vo- 
luntarily 
given with 
out impoſi- 
tion, or 
ſut prizes 


CHANCERY. 


guilty of acts of lewdneſs before her acquaintance with ge 
obligor, the court will order the bond to be delivered wn, 
Clarke v. Periam, T. 1742. 2 Athyns 333, 337+] 

[If a bond is given by A. upon articles importing a direc 
aſſignment by a huſband of his wife (who is allo a party) to th 
uſe of A. with covenant for quiet enjoyment, and further aff. 
rance, and an aſſignment and-bill of fale are given by A. in truſt, 
for the benefit of the wite, they thall both be fet afide; as py, 
turpi cauſa. Rebinſon v. (ice, T. 1749. 1 Vezey 251, 254.) 

[But if A. by will deviſes the ſame goods to the wit —Q, 
Whether it ſhall be ſet aſide? id.] 

[If a young woman of good character comes to live in a mar. 
ried man's family, is ſeduced by him, and is the occaſion of fe. 
paration between him and his wife, the court will not pive re. 
lief on a bill for payment of 100/. and an annuity pranted by 
him to the woman. Prigft v. Parrot, H. 1750. 2 Heng 100. 

Tho' not charged by the bill to be given ex furpi cauſe, if the 
defendant by her anſwer inſiſts, that it was for a debt. 
2 Fer. 188. 


So he ſhall not be relieved, becauſe it was given without con- 
ſideration, where it was given of his free will. 1 Ch. K. 157, 
Semb. 2 Ver. 497. 

So, if an accountant, diſcharged by an act of indemnity of an 
account, afterwards makes up his account, and gives a bond for 
the balance; he ſhall not be relieved againſt his bond to the king, 
without the king's conſent. Semb. Hard. 204. 


(4 E.) Partition. 


O chancery will make partition of land by commiſſion, 2 P. 
W. 519. 

Tho? the eſtate be in truſt for A. and B. in tail, and A. be 
an infant; but the conveyance from the truſtecs ſhall be reſpited, 
till the full age of A. that he may join, and mutual conveyances 
be executed. 27. I. 519. 

*A bill for partition is a matter of right, and there is no in- 
ſtance of not ſucceeding in it, but where there is not proof of 
title in the plaintiff” Ambler 236,* 

So a partition thall be made of a large waſte, tho' it may be 
inconvement. 2 Ca. Ch. 237. 

*The ſtrongeſt arguments of inconveniency will not prevail: 
tho' the plaintitt was intitled to three or four hundred acres, and 
the defendant to four or five only, and though the defendant 
would rather have given up his part than be at the expence of a 
partition, yet it was decrecd, and that it ſhould be at the equal 
cxpence of both parties. Ambler 237.* 

And the difficulty, however great, of making a partition, 15 
no objection to making a decree for one, 1d. 589.“ * 


CHANCER T 


And it may be decreed, tho' either party be an infant, or feme 
vert. I Ch. R. 235. a 

#But where an infant is one of the parties, whether plaintiff 
or defendant, he has time to ſhew cauſe againſt the decree, and 
therefore the court will order the other party's conveyance to be 
c{pited till the ſame time. Ambler 197.* a 
So, if a partition is agreed between tenants in tail, it ſhall be 
decreed againſt the iſſue. 2 Fer. 233. 

Tho' the agreement was by pur. 2 Nr. 233. 

But if the land hes in und, the court does not decree a 
partition 3 for a bill for partition is in the nature of a writ of par- 
ttion, which lies not for land in another kingdom. 2 Ca. Ch, 
189, 214. 1 Ver. 421. Vide ante, (3 X.) 

[A commiſſion to ſct out lands ſhall not be granted, if de- 
ſenlant denies plaintiff's title, and ſays he has no lands in his 
poſoffion belonging to plaintiff. Bp. of Ely v. Kenrick, M. 
1732. Bunb. 322.] 

11 there is a miltake (as if the date of a year when a thing 
> Conc) in the return of a commiſſion, it may be amended 
ne commiſhoners, on motion, Nane v. Barker, P. 1728. 


N. 
b. 
Kun 25 1.) 


(4 F.) Payment; What ſhall be. 


bs a man upon a purchaſe gives ſecurity for the money, this 
amounts to payment. Ga. Ch. 99. 

So, if an executor, Cc. gives ſecurity for a legacy. R. Ch. 
KR. 27. f 
lf a mortgage is proved, in which there is a receipt for the 
money, and a condition to be void on re-payment, with the 


oath of the party that it was paid; after ten years, it ſhall be 


ſuficient proof of the payment againſt all perſons. Semb. Ca. 


Ch. 119. | 
If upon a note or bill by 4. for 100 J. to B. the money 1s pro- 


duced, and B. counts 50/7. and puts it in a bag, and throws it 


upon the counter; it ſhall be payment, and if the money is taken 


away, B. ſhall loſe it. R. Sal. 507. R. 5 Med. 398, 9. 

If a man truſts a ſcrivener, c. with taking a ſecurity for mo- 
ney, and the cuſtody of the ſecurity; payment to the ſcrivener 
is ſufficient, Ca. Ch. 93. 1 Sal. 157. 

So payment, after a decree, to the ſolicitor in the cauſe, ſhall 
be good againſt the plaintiff, 2 Ca. Ch. 38. 

So, if the ſecurity be only by bond, and the ſcrivener is in- 
truſted with the bond; payment of the principal to him as well 
Ar the intereſt, upon delivery of the bond ſhall be good, 
1 dal, 157. 

50, if . mortgagee agrees, that the mortgagor ſhall pay to 
the ſcrivener, payment of intereſt to him, during the life of the 
mortgagee, ſhall be good tho' he has not the cuſtody of the ſe- 


curity. 1 Sal. 157. 
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And if his exe-utor accepts of the ſcrivener money due on th 
mortgage, after the death of his teſtator; this warrants the p;y. 
ment by him to the ſcrivener. X. 1 Sal. 157. 

Otherwiſc, if a man employ a fcrivener to put out his nthney 
but has the ſecurity in his own cuſlody z payment to the ſeriy.. 
ner, without cancelling the ſecurity, does not the diſcharge the 


* borrower.. X. Ca. Cb. 93, 111. 1 Per, 150. 


So payment of the money to one, who uſually receives the oh. 
ligce's money, without taking up the bond, does not diſcharge 
the obligor. R. Ca. Ch. 94. 

80, if a ſcrivener be intruſted with a mortgage, payment of 
the principal to him upon delivery of the mortgage deed docs not 


| diſcharge the mortgagor; for tho' the cuſtody of the deed 


gives him authority to receive the intereſt, yet there ought to be an 


aſſignment of the mortgage to warrant the payment of the princi- 


pal. R. 1 Sal. 157. 

So a compoſition for a debt with a ſerivener, who uſually 
received the intereſt, aud made the loan of the money, and de- 
clared that the obligee would be guided by him in the com- 
poſition, binds the ſcrivener, tho not the obligee, he not being 
privy. R. 2 Vr. 128. 

So, if payment be made to a ſcrivener, where the debt was 
ſecured by bond and judgment, and the ſcrivener delivers up the 
bond only. Dub. 2 Ver. 265. 

If a man be indebted to 4. upon bond and by contract, and 
pays money to him generally, A. may apply it to which debt he 
pleaſes, 2 Ca. Ch. 84. 

If a debtor pays generally a ſum, which does not exceed 
the intereſt due, it ſhall be intended only ſor intereſt. Vide ante, 
(3 8. 6.—4— D. 2.) 

If he be indebted upon a judgment and bond too, and the 
purchaſer of his eſtate pays part generally; it ſhall be applied to 
the judgment, if the creditor dovs not give notice, that he takes 
it for the bond debt. 1 Per. 468. 

So, if A. indebted upon bond and ſimple eontract, pays ge- 
nerally, it ſhall be applied to the ſimple contract debt, which 
does not carry intereſt; tho A. in his account places it to the 
bond. R. 2 Ver. 607. 

But if the debtor expreſsly pays for ſatisfaction of one debt, 
it ſhall be payment ſor that. bid, 

So, if a debtor has accounted with A. for both debts, and fo 
much remains for the balance of the account, and he afterwards 
pays to A. generally; it ſhall be applied to both debts pro ratd. 
R. 2 Ca. Ch. 84. 1 Per. 34. | 

If A. pays generally a ſum, which may be for the intereſt ofa 
bond, it ſhall be intended for that, tho' there was a judgment in 
the ſame term upon the bond, if it was not actually entered up; 
and not a payment upon the judgment. R. Ca. Ch. 24. 

If a man pays part to an executor, and gives his note, c. for 
the reſidue, it ſhall be payment; and if the debtor afterwards 
fails, it ſhall be a devaflavit, 1 Ver. 474. ic 


CHANCER T. 


If a deviſee be bound, by a condition annexed to the deviſe 
to pay 300 J. to B. and pays it into court, B. may take it, and 
the deviſee ihall be diſcharged of the condition and penalty. R. 
Ch, R. 61. 

But if A. takes a bond in the name of B. and recovers againſt 
the obligor, who, knowing B. to be only a truſtee, without or- 
ler nav the money to him, and he fails; the payment does not 
Ange the obligor. R. 2 Ver. 198. 

5 if truſtees for A. make a loan, and a bond is given 
diem, which takes notice of the truſt, and the bond is in 
the cuſtody of A. and afterwards an account is ſettled with one of 
the truitees, who gives a receipt for ſo much received for 4. the 
ayment does not diſcharge the obligor. R. 2 Ver. 539. 

Sy payment by the obligor to the obligee, after notice that he 
had athgned the bond, is no diſcharge to him. 2 Fer. 540. 


(4 G.) Perpetuity. 


(4 G. 1.) In Chattels Perſonal. 


HANCERY will not allow a perpetuity, viz. an intereſt 
in tail, which cannot be barred. D. f Nerf. 35. Vide 

Ca, Ch, 

; And therefore, if a man gives 600 /. to three daughters, to 
be equally divided, and if one dies without iflue, her part to go 
t) the ſurvivors : if one marries, and afterwards dies without 
iſue, the huſband ſhall recover the part of his wife; for it can- 
not be intailed. R. 2 Vent. 349. 

So, if a man deviſes the ſurplus of his perſonal eſtate to one in 
truſt for his ſon, and if he dies during his minority without iſſue, 
in truſt for others, and makes A. executor during the minority of 
his fon, and afterwards his ſon executor, who at the age of 
eighteen years dies without iſſue; R. that the adminiſtrator of 
the ſon ſhall have it; for it was veſted in him when he attained 
the age of 17 years, and could not be deviſed over. 2 Hunt. 368. 
9. per me, R. 1 Ver. 327, 347. 

So, if a man deviſes money to A. for lite, and if he has ifue, 
to his children, and if he has no iſſue at the time of his death to 
B. the limitation to B. is void. R. Pal. 37. 

If he deviſes to A. his daughter and cxecutrix the ſurplus of 
his perſonal eſtate, but if ſhe dies without iſſue, then to go over 
to B. and directs that the ſhall give a bond, that in ſuch caſe it 
ſhall go to B. the limitation to B. ſhall be void. 1 Per. 478. 

If a man deviſes money to his daughter, and the heirs of her 
body, and then to another perſon, it has not been ſolemnly de- 
termined that the whole ſhall go to the firſt taker. D. per Hard- 
wicke C. Phipps v. Steward, H. 1737. 1 Atkyns 285.] 

[A limitation over of perſonal eſtate after the death of the firſt 
taker, without iſſue, generally, is void, as being too remote. 
Beauclerk v. Dermer, T. 1742. 2 Atkyns 308] 


[Equity | 
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CHANCER Y:; 


[Equity admits like limitations in perſonal, as in chattel; real; 
but will carry the limitation of a perſonal. chattel, or the tug; 
of it, no further than the judges do legal limitations of terms ſor 
years. Jbid.] 

[The court will not admit of a diſtinction between chattelz 
rn. and chattels real, for it would introduce confuſion, 
Ibid. 

If a man makes his will, and directs his executors to intail his 
perſonal eſtate on his daughter, and her iſſue, and, on failure 
thereof, to divide it moictively between his two nephews ; hi 
intention being it be made good to his daughter for life, and her 
lawful heirs for ever, and on their failure, to go to his ſaid ne- 
phews moietively; it is too remote, and, the nephews take 
nothing. Q. as to the ifſue, E. Stafford v. Bulkley, H. 1750, 
2 Vezey 17c. J 

So, if a deviſe be of houſhold ſtuff, plate, &c. to A. for life, 
and afterwards to his firſt, ſecond, and other children and the 
heirs of their bodies as an 8 and aſterwards to B. 
and his children in the ſame manner; B. ſhall not compel 
A. to give ſecurity that they ſhall go accordingly. 1 Ch, 
R. 260. 

So, if a man deviſes his real and perſonal eſtate to 4. 
and the children of his body, and if he has no iſſue, Oc. this 
deviſe giving an eſtate-tail in the lands to A. ſhall be an 
abſolute diſpoſition of the perſonal eſtate to him. /, g. 320, 

So, if it be to A. and the heirs of his body, — if he 
dies not having heirs of his body living, then as to that, which 
he does not diſpoſe of in his life, to B. for charitable uſes; 
the deviſe to B. is void, for A. had the abſolute power over 
the whole. R. 5 G. 2. F, g. 315. 

Or, one moiety to A. and * heirs of his body, and after 
his death to his ſiſter, for default of ſuch heirs, and the 
other moiety to the ſiſter for life, and afterwards to the heirs 
of her body, and for default of ſuch heirs, after her death to 
A. tho' the moiety to the filter goes over after her death, 
yet the deviic of the moiety of the perſonal eſtate to A. ſhall 
be abſolute. R. F, g. 321. 

So a chattel 2 as a horſe, cannot be granted to 4. 
during his life, for the grant is abſolute. D. 2 Rol. 49. J. 30. 

It cannot be deviſed to A. for life, remainder to another. R. 
1 Nol. 610. J. 27. 

So, if a deviſe be to A. of perſonal eſtate, and if he die 
not having heirs male of his body, then of % much as he ſpall 
be aftually Pee of at his death to a charitable uſe ; the deviſe 


over is void, for it was an abſolute deviſe, with a power of 


diſpoſing to 4. Per. King, 5 Geo. 2. 15. 


80, where the internet of a ſum of money was given to 
A. for life, and at his death to devolve to the heir of his body, 
and, in default of ifſue, remainder over, the remainder was 
held to be void, and the principal to veſt abſolutely in 4. 
2 Brown 127.* 


But 


CHANCES 


But if raritics are deviſed to his wife for life, and if ſhe ſhall 
live a fon, to ſuch fon, and if the has not a ſon, or 
ſich fon dies without iflue, to B. for life, and that he leave 
them to C. his ſon; if the wife has not a ſon; and B. dies 
in the life of the teſtator, C. has an intereſt after the death 
of the wife, and the thall be a truttee for C. R. Ca. Ch. 130. 
2 Per. 60. Vue pf, ( 4 W. 8. 

80, if intereſt be deviſed, a moiety to A. a moiety to B. and 
if 7. dies, B. ſhall have the whole for his life, and B. dies 
without iſſue of his body, the principal ſhall be divided between 
C avd D. the deviſe of the principal upon ſuch contingency 
hall be good. R. 2 Ver. 38, 60. 

So, it money be devifed to A. and if ſhe dies under the 
e of 21 years, without iſſue, to B. it ſhall be a good deviſe 
J. if A. dies without iflue, before her age of 21 years. K. 

(u to A. for life, and if he dies without children to B. 
it uall be a truſt for B. Fg. 318. 

n, to his niece, upon truſt that the ſhall take the intereſt for 
kr utc, and after her death that the intereſt ſhall be for 
e maintenance of her children till age, and then the money to 
be divided between the children, and for default of ſuch iſſue, to 
A. If the nicce has no iſſue, it ihall be a truſt ſor 4. R. and 
aff. in Harl. Vg. 318. 

In gencral, the words, “ dying without iſſue,“ are taken in 
a general ſenſe, dying without ever having had iſſue;“ 
and then they are words of entail, Fide Auer 72, 123, 
2 Brown 558, 5 78.“ 

*And then a limitation over is void, the firſt taker having an 
abſolute intereſt ; as, if a teſtator gives perſonal eſtate to A. for 
life, and if he die without iſſue then to B.; here the intention 
of the teſtator was plainly that no beneht ſhould accrue to B. if 
A, had iſſue, and the intermediate eſtate not being expreſsly diſ- 
poſed of, it is neceſſarily implied that the teſtator meant to give to 
A. an intereſt which might be tranſmitted to his iflue z but the 
law allowing no entail of 4 perſonal eſtate, A. takes abſolutely, 
and the limitation over to B. is void. 2 Brown 578.* 

*But theſe words may from the context of a will be fo taken as 
to mean dying without iſſue living at the death of the deviſee, and 
then they will mean only a contingency, on the happening or not 
happening of which the deviſee over is to take, aud ſuch limita- 
tion will be good. Ambler 63, 123.* 

*As, where perſonal property was bequeathed to teſtator's two 
daughters; and in caſe either ſhould die without iſſue, the whole to 
tie ſurvivor z and in caſe one of them, by name, ſhould die v0 
out iſſue after teſtator's deceaſe, then her ſhare to S. B. it was held 
that the latter words meant vithout iſſue at her death. Ambler 72. 

*So, where bank ſtock was bequeathed to teſtator's daughter for 
life, remainder to ſuch child or children of the daughter as 
ſhould be living at her death; and it ſhe ſhould not leave any, or if 
all ſhould die without iſſue, then to J. S. the daughter had a ſon 
born at the time of making the will ; it was held that the words 

« dying 
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CHANCERY. 


ce dying without iſſue,” meant * without /caving iſſue,” and the 
limitation to J. S. good. Ambler 122, 123. Vid. (4 G. 2.) 

And an intereſt derived out of a freehold may be limited 
otherwiſe than a chattel merely perfonal : and therefore, a next 
avoidance may be granted to A. and his afligns during the life of 
A. in which caſe the aſſignee ſhall not preſent, if the avoidance 
does not happen in the life of J. R. 2 Rel. 49. J. 20. 


(4 G. 2.) In Chattels Real. 


50 a term for years ſhall not be limited to create a perpetuity, 

And the truſt of a term ſhall not be limited, nor the limitation 
allowed in cquity, further than the term may be limited by law, 
Per Ld. Nott. 3 Ca. Ch. 28, 48. 

And therefore, a limitation of the truſt of a term, after the 
dying of any one without iſſue, is void, R. D. of Nerf. 3 Ca. 
Ch. 28. 2 Ver. 684. R. Jon. 15. 

[If a man deviſes chattels real to his ſon A. and the iſſue of his 
body, then to his fon B. and the iſſue, c. then to C. Ec. ; the 
whole intereit veſts in A. and the limitations over are void, 
Fereyes v. Roberiſon, P. 1731. Bunb. 301.] 

[If A. deviſes his full and whole eſtate, bank- ſtock, c. to his 
nephew B. and his legitimate heirs, and if he dies without them 
to C.; legitimate heirs are heirs of his body lawfully begotten, 
and the contingent limitation 1s too remote, and void, unleſs 
ſomething confines it to the time of his death. Barret v. Beck- 
ford, T. 1750. 1 Vezey 519.) 

As, if the limitation be to a man till B. dies without iſſue, and 
then to C. the limitation to C. is void. Agr. 3 Ca. Ch. 32. 

Or, to A. and the heirs of his body, and afterwards to B. 
R. per two J. Dy. 7. 

So, if a term be limited to one and his iſſue, and if the iſſue 
die without iſſue, remainder to B. Tho' the limitation to the 
iſſue is void, yet the remainder is alſo void, being after the limi- 
tation of a dying without iſſue, Ar. 3 Ca. Ch. 29. 

So, if a term be limited in truſt for him for life, and afterwards 
for the 1ſt, 2d and 3d ſons ſucceſſively in tail, and if he has 
no ſon, then to the daughter; the limitation to the daughter is 
void, tho* he never had a ſon; for it depends upon a remote 
contingency, the death of the fon without iſſue. R. 1 Med. 115. 
Agr. 3 Ca. Ch. 29. 

If a man ſeiſed and poſſeſſed of real and perſonal eſtate, de- 
viſes to truſtees to pay the profits to A. for life, and if the mar- 
ries B. then after her death to B. for life, after both their deaths 
to their firſt and other ſons in tail-male, then to their daughters, 
to be equally divided, for want of ſuch iſſue, to the iſſue male cr 
female of the ſurvivor, if neither leave ifſue then to C. ſor lite, 
and then to the children D. ſhould at his death leave living, or his 
wife be enfent with, that ſhall attain twenty-one, their heirs, 
executors, 6c. ; this limitation of the perſonal eſtate of teſtator 


to the children of D. cannot be maintained ; for A. and B. ww 
made 
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made tenants in tail, and the limitations after that are void. 
Sabbarton v. Sabbartan, M. 8 G. 2. C. T. T. 55. N. B. This 
deciſion is contrary to the opinion of B. R. on a caſe ſtated 
for their opinion in this cauſe by the chancellor; where it is de- 
termined by the four judges, that if a term for years had been 
bequeathed in the fame manner, the limitation had been good. 
And a decree was made accordingly, per Hardwicke C. in 
M. 1739. B. R. H. 413. Audr. 333. C. T. T. 245. 2 P. 
V. Gg.! 

So a limitation of the truſt of a term to A. for life, then 
to ſuch perſon as A. by deed or will ſhall nominate, and after 
the death of the nominee, to the right heirs of A. the limitation 
to the right heirs is void ; for no limitation can be aſter a life not 
in e. R. Ca. Ch. 8. 

Or, if it be to A. for life, remainder to his firſt ſon for life, 
and if he dies without iflue, to his ſecond ſon ; the remainder is 
void. R. 1 Lev. 290. 1 Sid. 450. 

But the words, “if he die without iſſue,” may from the con- 
text of the will be ſo conſtrued as to mean children; in which 
caſe the deviſee has an intereſt only for life, the children are 
to take as purchaſers, and a limitation over will not be too re- 
mote. 2 Brozen 853.8 

Thus, where a term was given to truſtees, in truſt to permit 
teſtator's brother to enjoy the rents and profits for 99 years, if he 
ſhould ſo long live, remainder to tie / fon of the brother, &c, 
and in default of / iſſue, then over; ſuch iſſue means the firſt 
ſon, Cc. the brother takes only an eſtate for life, the firſt, Cc. 
ſons by purchaſe ; and if the brother has no children, the limi- 
tation over is good. 2 Brown 358. 

*5o, where teſtator gave the accumulation of rents and profits, 
till A. ſhould attain 21, t be laid out, and the truſtees ts permit A. 
ts receive the intereſt during his life ; then he gave the money 4% the 
ue male of A. and in default of ſich iſſue, then over, The iſſue 
male of A. would have taken as purchaſers, therefore the limi- 
tation is not too remote. 1d. 570.“ 

So, the limitation of the truſt of a term to one, and if he dies 
during the term, then to another, is a good limitation of the 
remainder. Dy. 277. 6. 

So a limitation to one ſor life, and afterwards to twenty others 
for life ſucceihvely, when all are in ze at the ſame time, is good 
lor all the remainders; tho' there be a poſſibility after a potlibi- 
lity. Agr. 3 Ca. Ch. 29. Ca. Ch. 8. 

So a limitation to one for years, and afterwards to his ſon for 
life, and afterwards to the firſt iſſue male of the ſon for life, tho“ 
the fon had not then any ifſue, is good; for the limitation de- 
pends only upon the contingency of one life i» &/e. K. 3 C. 
Ch. 29. 

80, if a limitation be to B. and the heirs of his body, guan:- 
diu Tho. has ifive of his body, and if Th. dies without iſſue (his 
wife not bein privomert enſeint } in the life of B. then to C. The 
limitation to C. is good upon ſuch a contingency, which expires 
3 within 
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within the ſpace of one life. R. per Finch, 3 J. oy. fer 


14 North. but affirmed in Parl. Duke of Norfoll”s Cafe, 3 C. 
i Ch. 32, Sc. K. cont. 2 Cro. 459. Jan. 15. 
1 So, if a limitation be for life, and afterwards to A. if he 
1 be living at the time of the death of the tenant for life, hy; q 
1 if he be dead, then to the eldeit fon of A. then living, and 
if if A. die without iſſue in the life of the tenant for life, then i 
5 to B. the remainder to B. is good. R. Ci. Ch. 132. t 
Lt f a man deviſe a term to A. for life, remainder to the chil. [ 
$ dren A. ſhall leave at his death, and if they die without fue, l 
* then to B.; this is a good deviſe over to B. Attinſon v. Hud. I 
9 inſon, P. 1734. 3 P. V. 258.) ( 
1 If a leaſe for years is ſettled in truſt, to permit A. to receive l 
if for life, then B. for life, then to truſtees to aſſign to the eldeſt 
1 ſon of A. on B. and for want of ſuch ifſue of ſuch fon, 0 y 
Wi their daughters equally ; if no iſſue, to A. his heirs, executors, C 
"of Se.; this ſhall be conſtrued as dying without ſuch ſon living at / 
1 the time of his death, and the remainder over to the daughters 
ian is good. Exel v. Wallace, H. 1750. 2 Vezey 117. Aflirmed V 
0 by £4. Hardwicke, on appeal. T. 1751. 2 Vezey 318. tl 
F So a limitation to A. his executors, adminiſtrators and aſſigns 
1 for ever, but if he die without iſſue before 21, to B. hall 0 
i be good to B. 2 Ver. 151, 2. t 
% So, if a limitation be to A. for life, and afterwards to his firſt al 
0 ſon for the reſidue of the term, and in default of his iſſue, to the 4 
i ſecond and other ſons, and in default of ifſue male to his daugh- b 
1 ter; if there never be a ſon, the limitation to the daughter 
0 ſhall take effect. R. 2 Ver. Goo. 1 Sal. 156. V, g. 320. K. - 
10 2 P. V. 618. 6 
N If a man by his will gives his (leaſchold) houſe, pictures and 1 
il ſtatues, to his wife for life, and if the marry again to his eldelt is 
| ſon, and his iſſue, &c. and if teſtator leave no lawful ifſue then le 
| to A. and his iſſue; and by another clauſe declares that his h 
10 eldeſt ſon and his iſſue, and if he leave none, his eldeſt daughter, 
if and her iſſue, ſhall have his whole eſtate real and perſonal, ex- fi 
5 cept what he has given to his wife, or to other uſes; and by ano- th 
rl ther clauſe, that if no ſon or daughter ſhall leave a child behind ta 
1 them, then the ſaid A. and his iflue ſhall have all his eſtate, real v. 
a and perſonal, juſt in the ſame manner, and with the fame 
„ reſtrictions and exceptions, as to his wife; the limitation to at 
fol A. is not too remote, and he ſhall have the houſe, pictures and to 
1 ſtatutes. Sheffield v. E. Orrery, M. 1745. 3 Athyns 282. ta 
1 If a limitation be of the truſt of a term, to one and the heirs of li 
1 his body, this gives the whole term to him, his executors and 
10 adminiſtrators. 
1 So, if the remainder of a term be limited to ſuch perſon as 4. 
4 ſhall nominate, the nominee has the whole term to him, his 
executors and adminiſtrators, tho bis executors are not named. 21 
Ca. Ch. 8, tl 
re 
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(4 G. 3.) In an Eſtate of Inheritance. 


So an eſtate of inheritance cannot be limited in ſuch manner 
25 may introduce a perpetuity. 


And therefore, if a man by deed or will limits his eſtate | 


in uſe, or by way of truſt to A. in tail, and afterwards to B. in 
tail, with divers remainders over, and annexes a condition or 


proviſo, that if A. attempts to alien, his eſtate ſhall ceaſe, as if 


he was dead, c. ſuch condition is void. G. Lit. 377. R. 
1 Co. 85, Corbet, D. 1 Co. 130. R. Mo. 470, 601. R. 
6 Cz. 40. X. 10 Co. 41. K. 2 Cro. 697. R. M. 592. Cre. 
E. 378, 9. 

So, if he obliges every ceſtuy que uſe to give a ſtatute, that he 
will not alien, chancery will decree ſuch ſtatutes to be can- 
celled; for by ſuch means a perpetuity would be introduced. R. 
As. 810. 

So, in any caſe, if the limitation be in fuch a manner, that all, 
who have intereſt, by joining in a conveyance cannot paſs or bar 
their intereſt, it will be a perpetuity. Ca. Ch. 213. 

If a deviſe be to A. for life, and afterwards to his fon for life 
only, and in default of ſuch iſſue, to B. for life, and ſo to 
twenty others for life, without diſpoſing of the inheritance ; after 
all the lives in ef, the limitation ſhall be to the firſt ſon of 
A. and the heirs of his body, &c. otherwiſe a perpetuity would 
be introduced. R. Eg. Ca. 128. 

[If a man makes his will, “ I make A. my ſole heir and execu- 
© trix, if ſhe dies without iſſue, hen to B. he to pay C. 5000 /. 
and to D. and her daughter 100 J. each, and A. to keep D.;“ 
and A. levies fine, and ſuffers recovery; the limitation over 
is void, and cannot be confined to A.'s dying without 
leaving iſſue at her deceaſe. Beauclerk v. Dormer, T. 1742. 2 At- 
tyns 308.) | 

[If by marriage-articles A. covenants te ſettle 200 J. on his wife 
for life, then to truſtees to preſerve, &c. for his firſt ſon, then to 
the firſt ſon of ſuch firſt ſon, with remainders over; the firſt fon 
takes an eſtate-tail, for one not in being cannot take leſs. Hucks 
ve Hucks, T. 1754. 2 FVezey 568.] 

[Whether a ſettlement, impowering truſtees from time to time, 
at the requeſt of tenant for life in poſſeſſion on the birth of a ſon, 
to reduce the eſtate-tail of ſuch ſon to an eſtate for life, was agt- 
tated on the duke of Jſarlboroygh's will, but never determined. 
Id.) 


(4 G. 4.) Or Frechold. 


So if a man covenan:s to ſtand ſeiſed to the uſe of A. for life, 


and afterwards to the firſt ſon of A. for life, and afterwards to 


the firſt fon of the body of tuck firſt ſon for life, then to ſe- 
reral others ſor ec facceimely; all the remainders, which are 
not 
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not ſettled in ſome perſon during the life of A. are void. Sent, 
Mo. 371. | 

8 2 deviſe to A. and his eldeſt heir male, and ſo from heir 
male to heir male for- life for ever, ſhall be void to all who do not 
come in efſe during the continuance of the eſtate in poſſeſſion. R 
AD. 371. 

gh deviſe to A. and afterwards to every one who ſhall 
be his heir, is good to the next heir in remainder only, R, 
Mo. 372. 

But an eſtate may be limited to ceaſe upon a contingency, 
which expires within the compaſs of a life, tho? ſuch contingency 
cannot be barred; as if an eſtate be deviſed to A. and his heirs, 
with a proviſo that if A. dies without ifſue, in the life of B. the 
eſtate thall go to B. and his heirs; the contingent deviſe to B. i; 
good, tho' it cannot be barred by a common recovery. R. 
| Cre. 592. Pell and Brown. 

So if land be limited in truſt for A. for life, and afterwards for 
B. for life, and afterwards for their iſſue, and afterwards for the 
heirs of A. with a proviſo, that if A. and B. die, not having iſſue 
living at the time of the death of the ſurvivor, and the heirs of B. 
pay 4002/7. to the heirs of A. within a year after the death of the 
ſurvivor not having iſſue living, then the eſtate in fee to A. ſhall 
ceaſe, and the fee thall be to the heirs of B. the limitation ſhall 
be good; for it does not make a perpetuity. R. cont. in Chanc. by 
by Lord Chanc. Somers, between Sir Evan Lloyd and Ged:{phin 
and wife againſt Sir Richard Carew and Tremain, and the bill di 
miſſed ; but the diſiniſſiun was reverſed upon an appeal in parlia- 
ment, 13 Jan. 1697. ( Reported Comyns's Reports 20. Ca, 
P ar J. 137.) 
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(4 G. 5.) A Term that attends an Inheritance, 
me 
A term for years may be intailed, if it be limited to attend the ſha 

inheritance, 1 Vent. 194. Vide peſt, (4 W. 19, 20, 22.) 
Tho! it be by ſeveral deeds, and executed at ſeveral times. R. 8 
1 Vent. 198. P 
| So if a term be created for a particular purpoſe, when that my 
Fl urpoſe is anſwered, the term ſhall be decreed to attend the in- the 
1 31 As if the term be for raiſing portions; when they are tha 
! raiſed the term ſhall attend the inheritance. 1 Sal. 154. the 
if 2 So if a termor purchaſe the inheritance, his term ſhall be at- N. 
4 tendant. 1 Sal. 154. 8 
0 If a term be created by a woman ſeiſed in fee, for a proviſion * 
wal for the children of a firſt marriage, and afterwards in truſt for her, _ 
al her executors or adminiſtrators, and her huſband dies without 01, 
/* iſſue, and ſhe takes a ſecond huſband ; he ſhall not have the term, 4 
|! but it ſhall be attendant upon the inheritance, R, 1 Sal. 154- real 
iq Vide ante, (2 M. 9.) per, 
1 If a woman recovers dower, and a purchaſer with notice has a and 
ij term prior to the marriage aſſigned to attend the inheritance, ſhe to tl 
ſhall not have relief in equity. R. and aff, in Parliament, y 


1 Ver. 357. Ca. Parl. 69. Eq. Gr. 219. 
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If a purchaſer of the inheritance of cgſuꝝ que truſt in tail, has 
a recovery by ce/iuy que truſt in tail, and a prior term aſ- 
ſgned for his protection; tVWNerm ſhall be a ſecurity to the 
purchaſer againſt him in reit der after the eſtate-tail. 1 Ch, 


R. 245+ 


(4 H.) Bower. ; 


(4 H. 1.) When aided, tho? not purſued, 


U a man has a power to make leaſes, and he for valuable con (4 H. 1.) 
ſideration makes a leaſe, but not purſuant to his power, char vs = — _ 
cry will relieve. 1 Ch. R. 185. n 

8o where a man having a power to make a leaſe in poſſeſſion, 7ide Poiar, 
made a leaſe to commence at a future day (which is void by law) * | 
for payment of debts, for which the leſſee was engaged with the F 
flor, which was enjoyed by the leſſee for many years, and then a 
the leſſee died without other aſſets, the leſſor was decreed to make li 
the leaſe good to a creditor of the leſſee, for money which came | 
to the uſe of the leſſor; though the leflor pleaded, that the FM 
flee was alſo indebted to him. R. Ca. Ch. 10. 1 Ch. | 
R. 185. | 

So if a man has a power to make a jointure, but the execution | 
thereof is deficient in any circumſtances, it ſhall be aided in chan- [ 
ay. 2 Ca. Ch. 30. i! 

So if a man has a power to make a leaſe for ten years, and j 
makes it for twenty, it ſhall be good in equity for ten years. Ca. 
Ch. 23. 3 Che. R. 11. 

So if a man, in any caſe, has a power to create an eſtate, &c, 
and does it for payment of debts, but the power is not purſued, it 
ſhall be aided in equity. Per Treby, 3 Ca. Ch. 89. 


_- 
— tr as oo 


So if a man for proviſion for younger children (having a power (4 H. 2.) | 
to charge land with 500 J.) gives initructions for a conveyance of Io 3 i 
ther land to raiſe portions, and if this was not ſuſſicient, to raiſe vounger 
the reſidue upon that land, but dies before the conveyance made; children. 
that land ſhall be charged with the reſidue, under 500 /. againſt R 
the heir, tho” the circumſtances of the power were not purſued, * | 
K. Ca. Ch. 264. a 

So if a man who has a power to charge land, c. charges it 1 
for a proviſion of younger children; though the power be not 1 
purſued, it ſhall be helped in equity. Per Treby, 3 Ca. Ch. 89, io 
Jl, 92. 2 P. V. 490. 9 

80 where a power was given by will to the wife, to diſpoſe of 
real and perſonal eſtate, to her children as ſhe ſhould think pro- 
per, and of ſeveral children the eldeſt was provided with an eſtate, | 
and the others had ſcanty proviſions ; ſhe appointed only a guinea | 


to the eldeſt, and it was held good. Ambler 660.* 
Vor. II. Uu Where 
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(4 H. 3.) 
For the aid 
of a pur- 
chaſer. 


(3 H. 4.) 
If it be not 


purſued by 
teaſen of 
fraud, or 
accident, 


CHANCER X. 


Where there is a power to diſpoſe among children, and there 
is only one child, the property veſts in ſuch child without appoint. 
ment. 2 Brown 88.“ 

So if a termor limits the term 7 na for ſuch perſons as he 
ſhall nominate, and he names A. twRceive the profits for payment 
of legacies; if his power does not extend to give an intereſt to the 
executor or adminiſtrator of A, it ſhall be ſupplied out of his eſtate, 
otherwiſe the legatees, &c. upcn the death of A. would be de- 
feated. R. Cu. Ch. g. 

Bo if a term to raiſe portions for younger ſons by way 
of uſe be void, it ſhall be aided. 3 Ca. Ch. gi. R. cont, Ca, 
Ch. 160. 

So a power for the benefit of younger children ſhall be aided, 
tho? the ſettlement was voluntary. Ca. Ch. 183. Cont. Ca. Ch, 166, 

But under a power to appoint among younger cluldren, one 
who becomes an eldeſt before the time when the appointment 
takes place, cannot take a ſhare appointed to him by name, 
1 Brown 17.* 

[If A. has a power to diſpoſe of an intereſt in ſuch ſhares as he 
thinks fit among his children, and for want of appointment, to 
his right heirs, and he by will delegates it to his wife, to diſpoſe 
in ſuch ſhares as ſhe thinks fit, between his ſon and daughter, 
and for want of appointment, in equal {hares to them; this is a 
good appointment to the two children, in equal ſharcs for 4, 
could not delegate his power. Ingram v. Ingram, M. 1740, 
2 Athyns 88. 

[Where there is a power to charge an eſtate with a groſs ſum, 
it implies a power to charge it with intereſt. Baycot v. Cutter, 
AZ. 1738. 1 Athyns 552.) 


So if a power be not purſued, there ſhall be relief 
in equity, in behalf of a purchaſer. Per Treby, 3 Ca 
Ch. 89. 

Or in aid of the wife upon marriage articles. Semb, 2 Ca, 
Cb. 28. 


So there ſhall be relief in equity, when tlie power is not purſued 
by reaſon of any fraud, or accident; as if a man be prevented 
from purſuing ſome circumſtances by ſickneſs, Wc. Per Treh, 
3 Ca. Ch. 89. Per Holt ibidem tog. 


(4 H. 5.) When the Execution of a Power ſhall be made by the 
| | | Court. | 


So if a man covenants to make a jointure on his marriage, -and 
has not any eſtate, which can be ſettled, but only a power, be- 


fore the execution whereof he dies; the ſettlement {ha!l be decrecd 


out of his power, if the bill be proper. Semb. 2 Ca. Ch. 28, 3% 
Per Maler of ihe Rolls, Earl of Go. Crfſe 12. ä 

So if land be devifed to an executor, to ſell for payment of 
portions to younger children, and the executor dies before ſale; 
the heir ſhall be decreed to ſell. R. upon Demurrer, Ca. Che 35. 
Fade ante, (3 A. 6, 7.) 
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CHANCETET 

So if A. has a power co make a jointure, and by articles on his 
marriage, and on payment of a portion, covenaats ts niake , et- 
gement of 300 J. per ann. for a jointure purſuant to his power, 
and dies before the ſettlement made; he in remainder ſhall Ve de- 
creed to execute his power. R. 1724. Fam of Cventry's Caſe, 
fra. 20. Eg. Ca. 160. Pide Eg. Abr. 348. 

So if a truſtee covenants to execute his power and does not do 
it; it ſhall be decreed. 2 Per. 46;. 

So if a father, after marriage, ſettles his eſtate, part for a join- 
ture, and the reſidue upon his iſſue male, with a power to charge 
500 J. for younger children, and covenants to do it, but dies be- 
fore he has charged it; it ſhall be decreed by the court; for the 
covenant amounts to an execution of the power. Per Ld. Somers, 
g. Ca. 167. 

So if an infant having a power to ſettle a moiety of his eſtate 
for a jointure, and upon his marriage, he and his mother covenant 
by articles to ſettle 100 J. per ann. for a jointure; it ſhall be de- 
creed, Per Corper, Eq. Ca. 167. 

So if B. in remainder, after the death of A. without iſſue, has 
ſuch a power, and covenants, upon his marriage, to execute it, 
and A. afterwards dics without iſſue, and B. ſurvives and does 
not do it. R Eg. Ca. 167. 


(4 H. 6.) When a defective Execution ſhall be aided; 


$9 if an intent to make execution of a power be evident, tho? 
all circumſtances are not obſerved, it ſhall be aided ; as if a man 
tas a power to charge land with 500 J. by deed or will under his 
hand and ſeal, and he by his will under his hand devites 500 J. but 
there is no ſeal, it ſhall be aided. R. Ga. Ch, 263. Earl of Cov. 
Laſe 8. 

1 : man has a power to limit an eſtate to his children, by writ- 
ing before two witneſſes, and by will, executed before two wit- 
nefſes, deviſes a rent to his children; tho' it is not a good deviſe 
for want of three witneſſes, it ſhall be a good execution of the 
power in equity. 3 Ca. Ch. 69. 

So if he has a power to raife portions by deed, or will, exe- 
cuted in the preſence of three witneſſes, and he does it by a will, 
to which there are only two witneſſes. Eg. Ca. 168. id. 
| Brown 363, 368.“ 

8o a power to appoint a real and perſonal eſtate by will ſhall 
be duly executed, as to the perſonalty by a will tho' not atteſted by 
three witneſſes. 1 Brown 147.* 

{If father tenant for life, and his ſon in tail agree to charge 
land with a ſum for younger children after father's death, as he 
by will duly executed ſhall appoint, and he appoints by will, ex- 
ecuted before two witneſſes, it is good for nothing paſſed from 
him; otherwiſe had it been the owner of the eftate, Tones v. 
Chugh, T. 1751. 2 Vexey 365.] 

So if he has a power to make a jointure by deed un- 
der his hand and ſeal, and he by his will under lus hand 
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CHANCERY, 


and ſeal gives the eſtate to his wife for life. R. 2 Þ 
W. 490. 

So if he has a power to make proviſion for younger children 
by deed, and he makes it by will for children before provided far, 
Ambler 64.“ | 

*50 if a married woman having a power to diſpoſe of 3001, b 
will /gned and ſealed by her, make a teſtamentary paper nt ſcaled, 
but Jamped; this is equivalent to ſealing, and is a good execution 
of the power. 2 Brown 585.* 

If having a power to make a jointure to the amount of 1200 /, 
per aun. he covenants to do it, and aſterwards makes a jointure of 
lands ſuppoſed to be of that value, but which are not ; it ſhall be 
ſupplied. R. Jig. C. 167. Vid. Ambler 3.* 

[If one has a power to ſettle a jointure of 4000 J. per annum, 
without deduction or abatement for any taxes, charges or impoſ.. 
tions, impoſed or to be impoſed, parliamentary or otherwiſe; and 
articles are made, that he will ſettle 300 J. per annum over and 
above reprizes, purſuant to the power, and a ſettlement is made 
of lands, with covenant that the lands ſhall produce 3000 J. clear 
of all taxes and prizes, and there appears afterwards a deficiency 
the jointreſs ſhall have the deficiency made good, and is intitled 
to ſuch a jointure as at executing the articles was worth 3090 /, 
per annum, free from all incumbrances, rent-charges, rents-feck, 
fec- farms, quit-rents, annuities, ſtipends to miniſters, penſion; 
and procurations, and from all parhamentary taxes or impoſitions, 
of ſuch nature and kind as were in being at the time of exccuting 
the ſaid power, and particularly from the land-tax then in 
being. Marchioneſs Blandford v. Dutcheſs Marlborough, P. 1743, 
2 Atkyns 542. 

[If A. has a power te ſettle a jointure, Ci. e. to convey a legal 
eſtate) on any after wife during her life, not exceeding 600 J. fer 
annum, and he in execution of it conveys the lands to trufers, (not 
to the wife) to raile clear 300 /. and by another deed 300 J. more 
clear of taxes, Wc. this execution is void in law and equity; but 


the court will decree the truſtees to convey to the wife a jointure 


not exceeding 600 J. per annum, liable to taxes, Sc. Hervey . 
Hervey M. 1739. 1 Aikyns 561.) 

[Equity will ſupply a detective execution of powers, in caſe ot 
younger children, and proviſion for a wife, as well as in favour df 
purchaſers or creditors. 41b:d.] 

[And it will aid, if intended for proviſion, whether voluntary 
or not. id.] 

[It is not neceſſary that the wife or child applying be totally un- 
provided for. Lid.) 

A perſon who has not the proviſion ſtipulated for, mult be 
conſidered as abſolutely unprovided for. id.] 

So if A. has power to charge a term with portions, and he 
raiſes a new term for thoſe portions, which is void in law; the 
prior term ſhall be charged againſt a purchaſer z tho? the portions 
were voluntary. R. Ca. C. 290. K 


CHANCE ET 


If he has a power to charge 2000 J. upon land, and makes x 
mortgage for 2000 J. generally; it ſhall be taken as an execution 
of the power. Semb. Ci. Ch. tog. 

If a ſettlement be with a power, that if there be a daughter, 
and he in remainder does not pay 2000/. to the daughter, 
at her age of fixteen years, at one payment, the truſtees may 
diſtrain for the portion with damages; the truſtees ſhall be 
decreed to ſell, though no power of entry, or ſale is given. &. 
2 Per. 2. 

[If a man ſufficiently deſcribes the eſtate he has a pow- 
er to charge, it is bound, though he does not refer to the deed 
out of which the power riſes, Probert v. Margan, P. 1739. 


1 Atkyns 440. 
(4 H. 7.) When it ſhall not be aided, 


But when the intent of the power is not purſued, it ſhall not 
be aided in equity; as if a feme ſele makes a ſettlement upon her- 
{ef for life, remainder over, with power to make leaſes for three 
lives, while the is e; if ſhe marries, and the huſband and wife 
make a leaſe for three lives, it ſhall not be aided in equity. R, 
Ca. Ch. 18. 

If for providing for ſuch younger children as father and mother 
ſhall leave unmarried or unprovided for, truſtees are to raiſe 1000/7.” 
to he paid ſuch younger children, in ſuch manner and proportion 
a5 they ſhall appoint, and in default to /azd younger children, or 
fme of them as ſurvivor thall appoint, and in default, equally ; 
and father ſurviving, and very old, appoints 50 J. to A. 1% pay a 
debt which he owes, 125 J. to B. 8257, to C. and nothing 
to D. it is void; as contrary to the intent of the power, which 
15 to provide for all unprovided for, and annexing a condition he 
had no power to annex. Burliegh v. Pearſon, T. 1749. 1 Ve- 
20 281.] 

80 where a man having power to jointure, executed it to the 
full extent; but it was agreed that the wife ſhould have only 20 /. 
a year, and the reſt of the rents ſhould go to pay his debts, and 
then as he ſhould appoint ; this was held fraudulent againſt the re- 
mainder-man, except as to 20 J. a year. Ambler 233.* 

280 where an eſtate was ſettled after the death of the father 
and mother, on ſuch child as the father, with conſent of truſtees, 
ſhould appoint z and in default, on the firit, Q. ſons ; the father, 
by miſrepreſentation, prevailed on the truſtees to conſent to his 
appointing to the younger ſon ; the appointment was ſet aſide, 
Ambler 272.8 

So where a power in a marriage ſettlement was given to the 
huſband to appoint the ſettled eſtate among the children, in ſuch 
thares as he ſhould think proper, not exceeding eſtates-tail. He 
appointed to us of the children ce acre for their Jive, and the 
lite of the ſurvivor, then to fall into the reſidue, which he ap- 
pointed to his ſecond ſon for life, with remainder over: This 

Uu 3 was 
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was held an eluſory execution of the power, and therefore bad. 
1 Browon 450.* 

If A. has a power to make a limitation of lands to ſuch a pur. 
poſe by his will, a drauglit of a will not executed, fince the ſta- 
tui2 of 29 Car. 2. 3. thall not be aided, Per Gilbert, E. A Gy, 
Ca, Fra. 5 . : 

It a man gives the reſidue of his eſtate to his wife, with power 
to diſpoſe thereof with the concurrence of his truſtees ;. if ſhe by 
her will makes a diſpoſition without his truſtecs, it ſhall nut be de- 
creed. R. 2 Fer. 723. 

If a widow have power by her huſband's will to appoint a ſum 
of money in ſuch proportions as ſhe thall think fit among the (if. 
ters, nephews, and nieces of teitator, and the appoint to great ne- 
phews; this is not a good appointment, and if the reſidue waz 
properly appointed, this ſhall lapſe into the reſidue and paſs with 
its Ambler 514.% 

If a widow by her huſband's will has power, to appoint 6900 /, 
among her children, ſhe cannot give to grandchildren, nor give a 
diſcretionary power to another ta appoint. Alexander v. Alexander, 
T. 1785. 2 Vezey.640.] 

[If ſhe gives part to C. for life, and then to her children; C. hag 
it for life, and then it falls into the reFdue. .d.) 

If ſhe gives part to truitees to apply it as they think fit, for the 
ſupport of her ſon F. his wife and children, but not to pay his 
debts; H. is intitled to the whole, and it muſt be ſubject to his 
debts. Bid.] | 

If the power be to diſpoſe by deed or will, it muſt be an eſfectu- 
al will; ſigned by three witneſſes, Sc. R. 1 P. V. 741. 2P, 
J. 259. 

Though the deviſe be of an eſtate to a charity. 2 7 
W. 260. 

Or of the truſt, or equity of redemption of a copyhold eſtate, 
2 P. V. 261.8 | | 


90 if tenant in tail, with a power to make a-charge upon hund 
for 2000 J. by deed or by his will, makes a mortgage for 2000. 
by leaſe and releaſe, and dies; the iſſue in tail, who claims by 
marriage ſettlement, ſhall not be compelled in equity to confirm 
the mortgage, or to execute ſuch an eſtate to the mortgapee, as 
might have been executed by his anceſtor, according to. his power, 
R. Ca. Ch. 104. 1 Ch. R. 275. 

Bo where teſtator having a power over 3000 J. originally the 
property of his wife, gave ſeveral legacies, and then, after the 
deceaſe of his wife, gave the reſidue over: his eſtate was not ſut⸗ 
ficient to pay the legacics; yet it was held that the will was not 
au execution of the power, no reference being made to it, and 
there being nothing, by which an incention appeared in the teſia- 
tor to execute it. 2 Brown 297. 

If a man, having a power of revocation, in a paſſion brezks 
the ſeal, but aiterwards delivers the deed to the truſtees to be 

| preleric. 


CHANCERY, 663 


ſerved to the ſame uſes; it is no revocation: X. 3 Cr, 


Ch. 69, 70. 4 4 
So a non-execution of his power ſhall never be aided. 2 P. 


V. 490+ 

So if the power be, that I. may raiſe ſo much money, Cc. 
and A. does nothing towards executing it; the court will 
not execute it, though it ſeems reaſonable in aid of creditors; 

2 Ver. 465. 

Nor if he directs a deed to be prepared for ſuch purpoſe, but 
does nothing more, and neither ſigns, or executes it ; for his in- 
tention does not appear to be compleat, and it was at his election 
to raiſe it or not. E. of Cov. Caſe 16. 


So if a power, created by a voluntary conveyance, be not well (4 H g.) 

rſued, it ſhall not be aided in equity; as if a man by a volun- - — 9 
ary ſettlement gives an eſtate to his ſon for life, with a power to ates — A 
make an appointment to a younger ſon, ſo that it commence after voluntary 
the death of his wife, and he makes an appointment to commence —— 


after the death of himſelf and wife. X. b Demurrer, Ca. cuted vo- 


Ch. 160. Juntarily. 
Yet a power to raiſe portions for younger children has been fy ) 
aided in equity, when the circumſtances were not purſued, tho? 


the ſettlement was voluntary. Ca. Ch. 161, 263. Vide ante, 


(4 H. 2.) 
So a power, created by a voluntary ſettlement, has been aided, 


(when it was not puriued) againſt a perſon, who claimed under 
ine ſame ſettlement, Ca. Ch. 263, 4. 


Pyrerogative. 
Vide Title Prer:gative, 


Preſentation to a Church. 


Vide Ejzliſe, (H. 1, &c.) 


Paivilege. 
Vide Title Privilege. 


Pꝛoceſs. 
Fide Ante, (D. I.)—/ide Title Proceſs 2 
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664 CHANCER Y. 


(4 1.) Purchaſe. 
(4 I. 1.) What ſhall be a Purchaſe. 


vide antes I F there are articles for a purchaſe, the vendor ſtands ſeiſed in 
(2 c. 2 truſt for the purchaſer, before a conveyance executed. Ca. 
2 T. 5, Kc.) Ch, 39. 2 P. W. (629.) 
And if the purchaſer deviſes the land, it ſha!l be decreed in 
equity. R. Ca. Ch. 30. D. Fra. Earl f Cov. 4. 2 Ver. GB. 
ed Part of Eq. Ca. 78.“ 2 P. V. (631.) 
2 Mad. Ca, So if a man purchaſes a copyhold and has a ſurrender, but the 
vendor dies before the admittance of the ſurrenderee. Ca. Ch, 39. 
80, if a man agrees to fell or make a mortgage for 
money; he ſtands ſeiſed in truſt for the vendee, Ca. 
Ch. 171. 
If a man agrees to pay 800 J. for four houſes in A. which be— 
fore a conveyance are deſtroyed by an earthquake; payment ſhall 
be decreed. K. 2 Ver. 280. 
Tho' A. covenants for B. to pay, and has not aſſets of B. in 
his hands. 2 Ver. 280. 
So if by marriage: articles, money is agreed to be veſted in the 
„ purchaſe of lands; it ſhall be conſidered as a purchaſe, and decreed 
to him who will be intitled to the land. R. 2 Ver. 101. R. Ez. 
Ar. 175. 
So if A. gives a bond to ſurrender a copyhold to B. he ſhall 
be deemed a truſtee for B. R. Eq. Ca. 62.* 
720 Pert of If A. agrees for a purchaſe with B. it ſhall be decreed, if B, 
2 Md. Ca. ee 
can make a title at the time of the decree or the report, 
though he had not a title at the time of the contract. 2 P. 
W. (630.) 
[If 4. mortgages an eſtate to B. who mortgages it to C. for 
200 J. charity-money directed to be laid out in purchaſe of lands 
in fee, and C. leaſes the eſtate to A's heir for five thouſand years, 
for 12/. per aun. the three firſt years, and 101. fer annum tor the 
remainder of the term, and if the 2001. repaid in the three firlt 
years, the premiſſes to be re-conveyed ; if it is not ſo paid, it ſhall 
be deemed an abſolute purchaſe, Miller v. Lee, H. 1742. 2 4t- 


Hus 494+] 
(4 I. 2.) Who ſhall be a Purchaſer. 


Every one who comes to an eſtate in land for a valuable confi- 
deration 65nd jide paid, ſhall be a purchaſer 3 as, if land is ſettled 
upon a perſon, for money paid, in fee, in tail, for life, or for 

Cars. 
: *And this, though the conſideration was much leſs than the 
real value. Ambler. 764.“ 
Or in conſideration of a marriage to be had, 


80 
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Go if a leaſe be, rendring full rent, without fine; the leſſee 
fall be a purchaſer, and thall avoid a voluntary ſettlement, 
2 Jer. 327. 

So a woman who has an agreement for a jointure, ſhall be a 
nurchaſer, if the portion is paid. R. Ca. (Cb. 100, 
do if the father covenants to pay it, tho? it does not appear to 
be paid; for ſecurity is payment. R. Ca. Ch. 99. Vide ante, 
(3 Le 3+) 

So upon an agreement for a joincure, the iſſue of the marriage, 
chiming lands by ſuch agreement, ſhall be purchaſers. X. Cu. 
Ch. 255. 

So if a tenant in fee agrees with A. and B. to take them part- 
ners for 21 years in mines, which they are to ſearch for and work, 
and he to have a tenth of the profit; A. and B. having laid out 
120/, in the ſearch of a mine, are in the nature of purchaſers, 
and ſhall avoid a voluntary ſettlement. 2 Ver. 327. 

If the huſband makes a jointure, and it is agreed, that he ſhall 
have the portion of his wife, but he dies before any aſſignment, 
Cc. to him; it ſhall be decreed to the repreſentative of the 
huſband ; for he is in the nature of a purchaſer. Jg. 211. 

So, if tenant for lite, with power to make a jointure, marries 
and dies before the jointure is compleated; the wife ſhall have 
the privilege of a purchaſer. Hid. 

But if a woman, having land conveyed to her, takes a huſ- 
bind, who makes a jointure, but no ſettlement is made or 
agreed to be made of the wite's land; the huſband thall not be 
relieved, as a purchaſer of thoſe lands. Fg. 212, 217. 


(41. 3.) When a Purchaſer ſhall be relieved againſt Incum- 


brances. 


A purchaſer #524 fde may by an old mortgage, ſtatute or judg- 
ment, Sc. protect himſelf againit a meſne incumbrance. &. 
Ca. Cb. 36. Vide ante, (I. 5.)—(4 A. 4, 10.) Ca. Ch. 267. 
Vide pol, (4 I. 11.) 

And if he is a purchaſer without notice, he may plead that to 
a bill for diſcovery of his title. ide ante, (I. 1.) | 

And if he has deeds in his hands, which ſhew a title in ano- 
ther, he need not diſcover them. R. Ca. Ch. 69. 

Tho! obtained by artifice. 2 Ver. 159. 

So he need not diſcover where his land lies, or who is the te- 
vant, in order to have execution of 2 judgment, ſtatute, Wc. 
R. 2 Ca. Ch. 47 48. 

So a purchaſer ſhall have the benefit of an old mortgage, &c. 
aſſigned for him, tho' nothing is due upon it. R. 2 Fer. 159. 

And he may protect himſelf againſt dower, by having got an 
aſſignment of it, if it exiſted before the wife's right to dower. 
Ambler 6.* 

If the vendor was ſeiſed in truſt for another; a purchaſer for a 
valuable conſideration, without notice of the truſt, ſhall not be 
ſubject to it. 3 Ga, Ch, 123. Videuſer, (D. 2.) 8 
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So, if a truſtee, in conſideration of a marriage with hir 
daughter, covenants to ſtand ſeiſed to the huſband for his life, 
and afterwards to his daughter, not having notice of the truſt: 
neither the hutband, nor the wife ſhall be ſubject to the truſt. 
Semb, 2 Rol. 581. I. 15. > 
wards mortgages the eſtate to B. The mortgavee without 
notice ſhall enjoy againſt a ſettlement ſubſequent. 8 2 Vent. 


3. 

A. by ſettlement after marriage (not being indebted) conveys 
to truſtees to family uſes reſerving a power to sc, © hut coves 
„ nanting that the purchaſe money ſhoald be paid to the truſtees 
« to be laid out to the ſame uſes,” He ſells to B. who has notice 
of the covenant, but pays his money to A. who dics infolvent. B. 
ſhall not be obliged to repay the money; the ſettlement being vo- 
luntary and fraudulent as againſt purchaſers.” 2 Brown 149,* 

If a ſeitlement is for payment of debts, wliere no debt is 
expreſſed, nor creditor a party; a purchaſer without notice ſhall 
not be ſubject, nor thall a creditor have relief againſt him. Cz, 
Ch. 249, 

If A. purchaſes, having notice of an incumbrance, and after. 
wards folls to B. without notice; P. thai! have relief, but 
A, ft...  -» fatisfaction out of his purchaſe- money. R. 
2 Ver. 384. 

Ik a purchaſer of term eres naw braidings, he ſhall 
have relief againſt a dormaut tle, of which he had no notice, 
pro tanto as he expended, R. Lev. 152. 

If a bill is for the examination of witneſſes to a will 1 
perpetuam rei meinorium; it ſhall not be decreed againſt a pur- 
chaſer without notice. Eg. Mr. 333. | 

80, if a purchaſer gives ſecurity for the purchaſe-money, 
and before payment the land is evicted 3 the purchaſer ſhil! 
be relieved from his ſecurity for the payment. R. 2 Ca. 
Ch. 19. | 

Tho? the covenant in the deed of purchaſe was only againſt all 
claiming under the vendor, and the eviction was by a title para- 
mount, R. 2 Ca. Ch. 19. 

hut where a purchaſer of a ſettled eſtate (without notice of 
a rent charge granted by tenant for life) transfers ſtock' to the 
truſtee under the ſettlement for payment; the tenant” for life, 
afterwards grants an annuity to one who had no notice ot 
the tranſaction; if the purchaſer” of the eſtate be evicted by the 
grantee of the rent charge, he has no lien on the ſtock trans- 
ferred. 1 Brown 301. 
So a purchaſer ſhall be aided agamft him, who, having notice 


of lis own title, ſuffers the purchaſe to rr giving 


notice to the purchaſer. R. Eg. Ca. 37. Vide paſt, (4 W. 28.) 
[1f a mortgagee preſent at a treaty for marriage of mortgages 
ſan, conerals his mortgage; and affures the father that he will 
ttuſt his perſonal ſecurity, the ſon, wife and iſſue, ſhall _— * 
ands 

2 
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Jands againſt the mortgagee. BÞerrisford v. Milward, T. 1740. 
2 Athyns 49. | 

[A purchaſer for a full conſideration ſhall not he prejudiced by 
the miſtake or ignorance of ſome of the parties to the convey- 
ance, of their claim under a marriage-ſettiement. Malden v. 


Menil, P. 1737. 2 Atkyus 8. 


(4 I. 4.) When not. 


But if a purchaſer has notice of a truſt, he ſhall be charged 
with it in equity. R. 2 Ver. 384. Vide uſes, (D. 2.) 

So, if A. articles for the granting of 2 leaſe, and afterwards 
ſells the land to B. for a valuable conſideration, who has notice 
of the agreement; B. ſhall be decreed to grant the leaſe, R. 
o Nel. 781. J. 10. Lane 60, 

I tenant for life covenants to renew a leaſe, and his ſon 
tenant in tail, and intitled to his eſtate, afterwards covenants 
alſo, and then ſeils the eſtate to A. who has notice of ſuch co- 
venant, and an allowance for it in the purchaſe; A. is bound to 
renew. E. Brook v. Bulkeley, T. 1754. 2 Ve 498+] 

So, if land is deviſed to be ſold for payment of debts; a pur- 
chaſer, with notice that the debts were before paid, or that the 
perſonal eſtate was ſuincient for the payment, ought to re-con- 
vey to the heir. R. 2 Ca. CO. 116. 1 Per. 487. 

If A. has a debt due to him by ſtatvte from B. and upon 
a mortgage by B. engroſſes the mortgage-decd, without diſ- 
covering his ſtatute; he ſhall not extend his ſtatute againit 
the mortgagee. 3 Ca. Ch. 85. 

If the deviſee of a college leafe, in truſt for his fon, renews 
in his own name, and afterwards mortgages to B. who 
had notice of the will; B. ſhall take it, ſubject to the truſt. 
] Ver. 486. k 

If the lord of a manor leaſes a tenement to his daughter 
for 99 years, and afterwards ſells the manor to B. who has 
notice and takes a bond that the daughter ſhall ſurrender at her 
full age; B. ſhall take, ſubject to the leaſe, which was an 
advancement for the daughter. 1 Yer. 467. 

If, to a bill, the defendant pleads, that he is a purchaſer for a 
valuable conſideration ; the plaintiff may by a new bill charge, 
that he was a purchaſer with notice, and require an anſwer of 
the defendant, to that. Ca. Ch. 25 2. 

[A man cannot defend himſelf in equity as a' purchaſer 
for a valuable conſideration, under articles only: but if injured, 
muſt ſue at law: on the covenants. BErandlyn v. Ord, M. 1738. 
I Atkyns 571.) 

['The court will not decree a voluntary conveyance to be de- 
lirered up to a purchaſer on valuable conſideration, unleſs fraud 
appears. Oxley v. Lee, H. 1736. 1 Athyns 6235.] 


[If the purchaſer of lands in Afiddle/ex knows they are charged 


with an annuitv, he ſhall pay it, tho” the grant was not rc 
4 7 * 
: | giitered 
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CHANCERY. 
giſtered according to 7 Ann. c. 20. Cheval v. Nichols, in ſe. N. 


16. Str. 664.] , 

[If a man after marriage, in conſideration of 100 J. paid by 
his wife's mother, ſettles 100 J. per annum on himſelf for life, q 
remainder to his fon, Sc. and his mother joins in the conver. t 
. nce, and thirteen years after he mortgages z mortgagee ſhall 7 
not forecloſe. Jones v. Marſh, H. 8 G. 2. C. T. T. 64.) 0 
What ſhall be ſufficient notice. Vide ante, (I. 1.—4 C. 2.) t 
c 

(4 I. 5.) When a Purchaſer may take in prior Incumbrances, 

So, if a purchaſer of lands incumbred takes an aſſignment of 

the incumbrances paid with his money; it will be well, tho' all 
| the incumbrances are not diſcharged. R. 2 Ca. Ch. 205. 2 
60 So, if a purchaſer of a reverſion upon an eſtate for life, under c 

Fa a decree of chancery, pays his money, and then the life falls; he 
i ſhall not be compelled to take his money back again with intereſt, t 
cal 1 Ch. R. 75, 76. * 
| 0 


(4 I. 6.) When he ought to diſcharge prior Incumbrances out 
of the Purchaſe Money. 
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If there is a truſt for payment of debts, generally; a purchaſer 
ſhall not be affected, tho? he has notice. 1 Ver. 260. 


Tho' more is fold than is ſuihcient to pay the debts, : 
1 Fer. 303. Semb. cont. 1 Ver. 487. Vide ante, (4 J. 4.) a 
1 But, if the truſt is for payment of debts mentioned in a 
i ſchedule z a purchaſer ought to apply the whole money paid by 
0 him to the debts, otherwiſe he thall be affected by the debts 0 
ji not diſcharged. 1 Ver. 303, 260, 1. Lid v. Baldwin, 
i M. 1748. 1 Vezey 173. Mid. Ambler 188, 189. 1 Brown 186.“ 
| So, if an act of parliament enables a tenant for life to raiſe i 
Wl. money for re-building and ſtocking a printing-oflice, burnt down 0 
af by fire; the mortgagee, who advances money upon this ſecurity, 0 
6 ſhall be affected, if the monies advanced are not applied to this 
Wl partieular purpoſe. R. 2 Yer. 6. 
bl So, if a termor deviſes 2000/7. for his daughters portions out 
ll of the profits, and his executor mortgages to 4. who has notice 
. of the deviſe; A. ſhall take, ſubject to the deviſe, tho' the 1 
1 exccutor had full power to ſell the term. R. in Parliament, a 
11 2 Ver. 445. 
hls So, if an executor ſells a term to A. who has notice of 4 
"pi a bond debt due from the teſtator to B. and pays the pur- | 
i chaſe- money to the executor, who commits a devaſlavit ; A. 
1 ſhall be ſubject to the demand of B. for the term was aſſets, and 
i A. a party to the deva/tavit. R. 2 Ver. 616. 
If a man ſurrenders a copyhold to the uſe of himſelf for | 
life, and afterwards to A. (a relation of his wife's) in fee, who b 
is admitted, and afterwards, upon a ſecond marriage, ſurrenders a 


the 
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the ſame copyhold to the uſe of the ſecond wife and her chil- 
dren ; ſhe ſhall not be relieved againſt J. R. 1 Per. 365. 

If tenant in tail of lands by deviſe, charged with 500 J. to 
a charity, levies a fine to the uſe of himſelf in fee, and af- 
terwards makes a mortgage, or ſale; a purchaſer by fine and 
non-claim ſhall not be excuſed from paying the 500 J. for the title 
of the vendor has the ſame commencement with the charity ; and 
therefore, all purchaſers, 5 notice of the will, ought to 
contribute in proportion. R. 2 Ver. 662. 


(4 I. 7.) Incumbrances are to be diſcharged in Proportion. 


If, upon a purchaſe, land is ſettled upon A. for life, and 
afterwards to B. in fee; prior incumbrances ought to be diſ- 
charged in proportion. Vide ante, (2 J.) 

So, if a ſettlement is made upon a wife for jointure, and af- 
terwards to the iſſues of the marriage; incumbrances after- 
wards diſcovered ſhall be divided in proportion ; for the wife 
ought not to be excuſed in toto, 1 Per. 440. 


(4 I. 8.) The Purchaſer of a Reverſion ſhall not controvert tlie 
Title of the particular Eſtate, 


If a man purchaſes a reverſion after the death of B. who 
claims an eſtate for life; B. ſhall be eſtabliſhed for his life 
in his poſſeſſion againſt the purchaſer, without an examination, 


whether he had a good title. 2 Fer. 279. 


(4 I. 9.) What Eſtates are within the conſideration of a 
Purchaſe. 


If a father, or other anceſtor lineal, makes a ſettlement upon 
the marriage of his ſon, grandchild, &c, all limitations to his 
children or their poſterity are within the conſideration of the ſet- 


tlement. Per Cowper, £q. Ca. 132.* 
(4 I. 10.) What not. 


But all limitations, after failure of ſuch iſſue, to collateral 
kindred, are voluntary, and out of the conſideration of the mar- 


riage-ſettlement. Eg. Ca. 132.* P. V. 256. 
Otherwiſe, if the father and ſon, who make the ſettlement, 


have both any intereſt. 2 P. V. 256. 


(4 I. 11.) Purchaſer without Notice. 


A purchaſer, without notice of a prior incumbrance, ſtiall not 
be unpeached, or prejudiced by it in equity. Eg. Abr. 333. Vide 
«lite, (4 I. 3» .) V.de notice, ante, (4 e. Ms; J 
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679 \ CHANCERY. 
or diſcover his title, nor loſe any advantage which he has by 


10 * £4. Apr. 333. 


(4 k.) Recovery, Common. 
(4 K. 1.) Of what Effect it is in Equity. 
A Common recovery by a ce/luy que truſt ſhall have the ſame 


operation vpon the truſt, as it ſhall have by law, being 
ſuſtered of an eſtate at law. Ca. Cb. 49. Vide ante, (3 N. 8.) 
Po, (4 S. 3, 4.) | 

* A recovery will bar equitable as well as legal remainders, but 
the citates mult be completely legal or completely equitable ; 
therefore where there is an equitable eſtate for life, with a legal 
citate tail, the recovery will not operate. 1 Breton 72, 7;, 
Ami ler 5455 699. * 

[If there be a limitation in a will to C. and his heirs, 
to the uſe of him and his heirs, in truſt to pay debts, and 
then in truſt for D. and the heirs of his body, and in default re- 
mainder to C. and his heirs, provided he marry M. and D. 
ſuer à recovery, it bars the remainder to C. which was of an 
intereſt diſtinct, either from the legal eſtate or the uſe, Rzbin- 
fon v. Cuming, P. 1739. 1 Al:zns 473] 


(4 K. 2.) When a Defect of it ſhall be aided. 


If a common recovery is ſuſſered purſuant to an agreement 
with him, who had power to ſuffer a recovery, it ſhall be aided in 
chancery, tho” it was ſuffered by a tenant for life, the agreement 
being with tenant in tail, who was dead at the time of ſuffering 
the recovery. R. Ca. Ch. 49. 

Tho” the agreement was voluntary, without a valuable con- 
ſidleration. Ca. Ch. 49. 


(4 L.) Relcaſe. 
(4 L. 1.) When it ſhall be avoided, 


(4 L. 1.) CT ANCERY will relieve againſt a releaſe obtained by 
— — 1 fraud; as, if it be upon a ſuggeſtion of a fallity, or a ſup- 
fraud, preſſion of the truth; as, if a man obtains a releaſe, upon 
Vide ante, a ſuggeſtion that a will was revoked. 1 Ver. 20. 
(2,712) If a man relcafes the arrears of a legacy (being 100 J.) upon a 
3M. 1, &, ſuggeſtion that he will pay colts, if lie joins with the other le- 
gatces in a ſuit. 1 Ver. 32. 
If a man gets a bond for 200 J. to be delivered up, and 
a releaſe of all demands upon payment of 20 J. where the ob. 
ligee was ſuperannuated, tho? the obligor inſiſts that he was 
a relation, but does not prove any mention thercof at the time 
2d Part of of payment, R. . Ca. 1 19. L 
2 Mid. Ca. 1. 


G 
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if A. pays 200/. to the wife executrix of B. in ſatis faction of 
300 . and the wife releafes the 300 J. and the children of B. for 
whom the 300 J. were aſſigned in truſt, do not conſent; 2. 
ſhall pay the other 100 J. R. Eg. R. 89. 

[A releaſe procured from a perſon immediately on his coming 
of age, always gives a ſuſpicion of fraud, eſpecially if no ac- 
counts are ſettled, or account in writing produced. Steadman v. 
Pulling, H. 1746. 3 Atkyns 423.] 

[But after a long acquieſcence, the court will not ſet it aſide 
againſt the repreſentative, againſt whom no fraud is charged 
all, on an account taken before the maſter, it ſhall appear to 
have been unfair. 19:4, } 


So, if a releaſe extends beyond the intent of the parties, it (4 1. 2.) 
ſhall be avoided in equity; as, if a widow, who had a ſettle. Or extend 
ment of an eſtate for her jointure, releaſes all demands to the 4-206 7M 
executor of her huſband, and then the inheritance of the huſ- ride ante, 
band is evicted, and he appcars to have had only a term for 2 
years; ſhe ſhall not bc barred of the term by this releaſe. . 
Ca. Ch. 47 

If A. releaſes all demands to B, upon an award made upon a 
ſubmiſſion concerning legacies, or other different matter; it docg 
not bar him as to a truil of the land. R. 2 C.. Ch. 126. 

So a general releale docs not bar, when made upon another 
occaſion. 2 Ca. C. 126. 

So a releaſe by will to A. of all debts, accounts and demands 
againſt him, docs not diſcharge A. of a cheit of jewe!s of the 
teſtator, in his cuſtody. Dub. 2 Vr. 114. 


So, if a rcleaſe is clandeſtincly obtained to defeat 3 prior (4 L. 3.) 


agreement, it ſhall be ayoided in equity z as, if B. agrevs by . rar ny 


. . : „ uith imient 
ticks on the marriage of C. ta tettle 100 J. per aun. after his to del at a 


deach upon C. and his heirs, and afterwards B. upon pretence of prior agteo- 


2 greater advantage, obtains a releaſe from C. The releafe ſhall eu-. 
be avoided, tho' the eſtate was to be ſettled in fee, and not upon 
the iſſue of the marriage. R. 1 Ver. 241. 

If A. agrees to fell an eſtate to B. which was mortzaged to D. 
and afterwards relguſes his equity of redemption to D. without 
a new conſideration. N. Hurd. 320. 

A fortiori, if he releaſes to D. pending a bill for a perform- 
ance of the purchaſe. Hard. 320. 

[lf there is an aſſignment of 2 bond ia truſt for the beneſit of 
others, whether with or without confideration, precedent to a 
releaſe, the obligee cannot releaſe; nor can it operate to the 
relcaſce, as he muſt be prefumed to have notice of the aihgn= 
ment, being a truitee in it. Power ve Swwad!lin, Af, 1558 
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CHANCERY. 


(4 L. 4.) When it ſhall not be avoided. 


But a releaſe ſhall not be avoided, upon pretence that it vas 
fraudulent, where there is a ſubſequent releaſe to the ſame in. 
tent, which is not prayed to be avoided by the bill. 1 Vr. 86, 

So, if there be a bill by A. and B. for an account of the pro- 
fits of an office in which they are joint-tenants, and one leaſe; 
to the defendant pendente lite, the releaſe ſhall not be avoided; 
and if A. brings a new bill againſt B. and the other defendant, 
which ſuggeſts combination between them, the prior defendant 


may plead the releaſe to the ſecond bill; for, being a bar 


in law, it ſhall not be avoided by a bare ſuggeſtion, R, 
Hard. 168. | | 

[A releaſe to one obligor, is a releaſe to both, in equity as in 
law. Bower v. Swadlin, M. 1738. 1 Athyns 294.] 


(4 M.) Reſtitution. 


I F a perſon is tortiouſly ouſted of his office, without proceſs at 
law, equity will direct that he be reſtored to his office, and 
that the wrong-doer ſhall account to him for the profits, till the 
title can be tried or determined by law. Ch. R. 50. 


(4 N.) Rent. 


(4 N. 1.) When recovered in Equity, tho? there is no Remedy 
by Law. 


RENTS ſhall be recovered in equity, when there is no re- 
medy for it at law; as, a rent-ſeck ſhall be decreed, tho 
the grantee never had ſeiſin. Ca. Ch. 79, 147. 

So, if rent was conſtantly paid, till the laſt twelve years; the 
arrears and the accruing rent ſhall be decreed, tho' the deed by 
which it was created be loſt. R. Ca. Ch. 120. 1 Per. 359. 

[If thro' proceſs of time the remedy at law is loſt, or become 
diſhcult, equity will give relief on the foundation only of the 
payment of the rent for a long time, or where the nature of the 
rent is not known, ſo as to be ſet forth, but then all the terre- 
tenants muſt be brought before the court. Benſon v. Baldwyn 
P. 1739. 1 Athyns 598.] 

So, if there be no attornment to the grant, the rent ſhall be 
decreed Ca. Ch. 147. 

So, if a fine for raiſing of a rent is defective, it ſhall be aided. 
3 Ca. Ch. 92. 

90, if A. grants ſeveral annuities out of a term, and then af- 
ſigns the term to B. tho' the grants are void for uncertainty in 
the habendum, they ſhall be decreed againſt all claiming through 
B. 1Ch, K. 8. 
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So, if A. grants an annuity in truſt for P. and afterwards fells 
to C. having notice, who ufterwards obtains a releaſe from the 
truſtees, without the conſent of B. tho' the term for which the 
annuity was granted be expired, B. ſhall be aided againſt the re- 
leaſe, and the land ſhall he charged with all arrcars, tho' the 
term be expired. R. Ch. R. 411, 2. 

If A. ſurrenders a copyhold to B. in fee, rendering a rent of 

51. per aum. to A. and his heirs, and aſſigns the rent to D. who 
admitted to it; equity will inforce payment of the rent to 
D. tho an admittance is not a proper title to the rent. R. 

2 Nr. 16. 

If a leſſor, in conſideration of an improvement, covenants to 
grant a ſubſequent leaſe at the prior rent; an aſſignee of the c- 
rerſton ſhall be decreed to do it. R. 2 Fer, 447. 

So, if a rent is deviſed out of a rectory to B. for which he 
cumot have any remedy by diſtreſs; a court of equity will de- 
cree not only the rent in futurs, but all arrears, tho' there was 
no remedy for them at law. R. Ce. Ch. 79. 

So, if there is a leaſe for years, rendering 40 J. per ann. rent, 
and the leſſor ſettles the land upon B. and his heirs male upon 

marriage with A, and it is agreed that A. ſhall have the 4 > 1, 
- 2118, for life; it ſhall be deerced, tho' A. has no remedy by 
dillreis. FN Jo 

So, it the lands, out of which the rent iſſues, are niit 
with —_ whereby no diftreſs can be taken for it. 1 (. 
R. 6 '$, 

If 4 be 25 of an incorporeal thing is aſſigned, and the aſñgnee 
enjoys, he ſhall be decreed to pay the rent, tho“ not bound by 
bw. R. 2 Pers 423. 

[A mere grantee of the crown, without aid of parliament, of 
rents of a manor where there are no demeſne lands to diſtrain 
on, may have relief in equity. D. Leeds v. Powell, MH. 1748. 
1 Fezey 171.] 

So, if there be a deviſe to A. paying a rent-charge to B, who 
dies; his executor ſhall have relief in equity for the arrc * 
tho he does not alledge want of diſtreſs. R. fer Maft. . 
Kills, 2 Ver, 336. Semb, cont, per Ld. X. Wright, 2 2 — 

So, if the allignee of a term rendering rent Fir igns over, the 
flor ſhall have remedy againſt him in equity for the rent, for ſo 
long as he held the land. X. 1 Ver. 165. [Valliaut v. Dodes 
mede, P. 1743. 2 Atkyns 546.] 

[But the allignee is not liable to the rent incurred after 
the allignment by him to another. 45:4. ] 

If A. makes a leaſe of a co: U-mine, reſerving rent, to B. who 
declares a trAſt of this leaſe, that he is truſtee” for five perſons, 
they enter and take the benefit, then B, becomes inſolvent, thc 
mine unprofitable, and the partners abandon it; the cgi gue 
traits ſhall pay the arrears during the time they concerned theni- 
lelves in taking the profits. Per Talbet C. on appeal from the 
rolls. Clavering Ys I. lle by" TT: 17 736. 3 2 W. 482. ] 

Vor. II. X x So, 
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So, if the leſſee aſſigns to B. equity will oblige him to admit 
an attornment. R. 2 Ver. 113. Pide poſt, (4 N. 4.) 
80 a penſion may be recovered in equity as well as in the ſpi- 


ritual court, or in a writ of annuity. R. Hard. 230. 


Tho” payable out of a vicarage, which has only caſual profits, 
R, Hard, 230. 


(4 N. 2.) Or, the Remedy by Law is not ſufficient. 


So, if the remedy at law be not ſufficient; as, if a man deyi. 
ſes a rent out of a rectory, and there is not glebe ſufficient for 2 
diſtreſs ; the devifee thall be decreed to be paid out of the whole 


rectory. KR. Ca. Ch. 79. 


So an exexcutor ſhall be decrecd to pay the arrears due in the 
time of the teſtator terre-tenant. Vide ante, (3 G. 2.) 

So, if a terre-tenant aſſigns his eſtate to prevent a diſtreſs for 
rent, the grantee ſhall be aided. 3 Ca. Ch: gr. 

Or, permits the land to lie freſh, or to be depaſtured in the 
night only, to avoid a diſtreſs. 2 Ver. 382. 


(4 N. 3.) When it ſhall not be recovered in Equity. 


But equity does not extend relief to the owner of a rent, 
when he has a remedy by law, tho” it be not ſo beneficial; as, 
if land ſubject to a rent be under ſequeſtration, the court will 
not oblige the ſequeſtrators to pay it out of the money received 
by them. 2 Ver. 713. Vide infra. 

So, if land ſubject to a rent be aliened by parcels to ſeveral 
perſons, equity will not allow the recovery of the whole againſt 
one. Eq. Abr. 33. | 

The grantee of a rent ſhall not have a remedy in equity for 
the rent, merely for the want of a diſtreſs, if the want of a 
diſtrefs be not cauſed by fraud or other default in the terre-te- 
nant. R. Ca. Ch. 147. N. 2 Ver. 382. 

So, where the leflce was ouſted by the uſurpers and the eſtate 
fold, the leſſee was relieved againſt the leflor, after the reſtora- 
tion. R. 3 Ch. R. 16. 

So, if rent be recoverable by diſtreſs at law, the party ſhall 
not have aid in equity to have poſſeſſion, or a receiver appointed. 
2 Fm. 023, 39k. 

do rent ſhall not be decrced in equity, where it has not been 
paid for 30 years. Ca. Ch. 184. 

So rent thall not be decreed to the executor, where the leſlor 


dies on the laſt day of payment before ſun-ſet. R. Sal. 578. 


So equity will not charge land with payment of rent to ſuch 3 
manor. R. Ray. 221. 

So, generally, the perſon ſhall not be ſubject to the reut, 
where the land only was charged. Ca. Ch. 145, 185. 

So, if Blackacre and II hiteacre are ſubject to a rent, and 
Blockacre is purchaſed by A. and the vendor covenants that it 


(hall 


CHANCER Y. 
(hall be diſcharged of the rent; it ſhall not be decreed that 
IWbhiteaere, afterwards purchaſed by another perſon, ſhall ſtand 


charged with the Whole; for A. has remedy upon the covenant 
only. R. Hard. 87 


So a rent ſhall not be decreed againſt the aſſignee of a wine- 
licence leaſe, who purchaſed without notice of the rent; for the 
rent does not run with the licence, but is due upon the con- 
tract only. R. Hard. 88. 

So an aſſignee ſhall not he prevented of a benefit, allowed by 
law, for the avoiding of a rent. 2 Fer. 423. 

An aſſignee ſhall not be relieved againſt a rent, or covenants, 
recovered againſt him at law, tho' he took the aſſignment by way 
of mortgage, and never was in poſſeſſion; for it was his folly to 
take an aſſignment of the whole term, and not an under-leaſe, 
R. 2 Ver. 275, 374. 

So a leſſęe [hall not be compelled to ſurrender to the leſſor, to 
enable him to renew a college leaſe, if there be no agreement for 
it; tho' the leflor offers to grant a leale de 79ve, to ihe ſaine ef- 


fect. K. 2 Ver. 383. 


(AN. 5.) When apportioned in Equity, 


A rent may be apportioned by a decree in equity, where it 
ſuall not be apportioned at law. Ca. Ch: 32. 

As, it a right of common is evicted ; tho? it be not au eviction 
of the land. Ca. Ch. 32. 3 Ch. R. 11. 

8, if by antient compolition between two abbies, the lands of 
one are diſcharged of tithes, by payment of 264. per ann, and the 
lands come into the hands of divers patentees z the computition 
ſhall be apportioned, R. in Excheq. Sau. 5. 

But it, tor non-payment of rent, the leaie is avoided in law, 
aud an aſhgnee of part prays to be relieved, he ought to pay all 
arrears, and repair; for the rent ſhall not be apportioned, 

So, if a common be evicted, but the land is ſtill equal 
in value to the rent, the rent ſhall not be apportioned, 3 Ch. 
R. 12, 

[Where money is ſettled to be laid out in land, and in the 
mean time inveſted in government-iecuritices, and tenant tor life 
dies in the middle of the half-year, the dividend thall not be ap- 
portioned, but paid to the reverſioner ; in caſe of a mortgage it is 
otherwiſe. Sherrard v. Sherrard, P. 1747. 3 Mtkyns 502.] 

*Where rent has been paid to receivers by tenants holding by 
Jemiſe determinable on the deceaſe of tenant in tail, who died 
without iſſue, the rent {hall be apportioned detween the repre- 
tentative of tenant in tail, and the remaiuder-man, 2 Brown 
659. 


(AN. 6.) When an Extinguiſhment prevented. 
So an extinguiſhment, or ſuſpenſion of # rent, contrary to the 


intent of the parties, may be prevented in equity; as, if the pur- 
» EF cliaſer 
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aſſignee. 


Vide Ent, 
(2 L.) 
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chaſer of lands prevails with him, who had a rent excepted out 
of the purchaſe, to join in a fine, in which two or three acres, 
out of which the rent ifſued, are contained; there thall be relies 
in equity. R. Ca. Ch. 273. 

What will be an extinguiſhment, or a ſuſpenſion in law, J 
Suſpenſton. 

What in equity. Vide poſt, (4 N. 8, 9.) 

90, if a rent-charge be uuing out of lands deviſed for pay. 
ment of debts, of which part are fold for fuch intent; the 
whole rent ſhall iſſue out of the reſidue of the lands. Cy, 
Ch. 295. 

So, if a rent is augmented by encroachment, equity does not 
aid againſt the encroacher. 1 Ver. 517. 


(4 N. 7.) When a Stranger ſhail be aided againſt a Diſtreſt 
for Rent, 


If the cattle of B. eſcape into land adjacent, whereupon the 
grantee of a rent-charge, out of the fame land, which was in ar. 
rear for twenty years, diſtrains, B. ſhall be aided in equity, R. 
Pr. Ch. 8. 

So, if cattle are lodged at an inn, for which rent is due, 
with the privity of the leſſor; in caſe, he diſtrains them for rent 
in arrear, the owner of the cattle ſhall be aided in equity. R, 


Pr. Ch. 7. 


(4 N. 8.) When Rent, or other Charge upon Land ſhall be ex- 
tinguiſhed. N 


If a rent, or other charge would be extinguiſhed, or ſuſpended 
by law, it {hall be alſo in equity; if there be no fraud or covin, 
Vide anie, (4 N. 6.) Vide Suſpenſion. | 

As, if 100/. be charged by will upon land, payable to B. and 
the land afterwards deicends to B. in fee; the 100 J. ihall be 


merged. 2 P. V. (601.) m 
So, if 100/. or other legacy be ſecured by a term, and thc re- ſto 
verſion deſcends or comes to B. in fee, or in tail, to whom it th 


was payable, and B. levies a fine or ſuffers a recovery, be- 
fore aſhgnment of the 100/. to another, it ſhall be extinct. 
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(4 N. 9.) When not. tio 
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But there ſhall be no merger, if only an eſtate- tail comes to P. by 

So, if an eſtate in fee, or for years be veſted in truſtees fo: 30 

| ſecuring 1001. legacy, and the eſtate afterwards comes to B. i? s 

whom it is payable, R. 2 P. W. (60g. ) Cur 
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(4 O.) Revocation. 
(4 O. 1.) When good, tho all Circumſtances are not purſued. 


W HEN a power of revocation is good, and when extin- 
guithed, and when purfued. Vide Uſes, (L. 2, &c.) 

If a man makes a ſettlement, with power of revocation in the 
preſence of three witneſſes, and he revokes by a will ſubſcribed 
only by two witnefles; this ſhall be ſuthcient in chancery, R. 
2 Pent. 350. 

So, if a power of revocation be reſerved upon tender of 12d. 
in one place, and the 124d. is tendered and accepted of in an- 
ether place. R. Ca. Ch. 68. 


In all caſes, where a man has a power of revocation, and he 
makes a revocation, but by the fraud of any one 1s prevented 
from purſuing all the cireumſtances in the power; it all be al- 
lowed in equity. 3 Ca. Cb. 89, 108, 122. 


So, if he be prevented by accident, or the act of God; as, if 
a devil is directed by the party to make a revocation, and in- 
grofle!, and he dies, 'befort execution. 3 Ca. Ch. 69, 93. 

If a man by ſickneſs, or other accident, be diſabled to make a 
tender in perſon, he ſhall be aided, if the tender is made by an- 


other, 3 Ga. Ch. 89, 109, 126. 


So, if he be prevented by neceſſity; as, if a man has power 
to revoke by deed executed before ſix witneſſes of whom three 
are to be peers, and he executes his power in à forcign king- 
dom before fix witneſſe: ; it ſhall be aided, tho' neither of tl: cm 
was a peers | for it was not in his. power. R. 3 Ca. Ch. C8, o. 
Eg. Ca. 14.“ 

If there be a power to revoke with the aſſent of three ſuhſidx- 
men, it ſhall be aided, if it be do © by the aſlent of three * - 
ſtantial men, who were of a able to be aſſeſſed to a ſubſid 
there had been ſuch a manner of taxation. 3 C. Ch. yo. 


So, if he be prevent ed by the de fault of him who has a benefit 
by the ſettlement to which the power is annext; as, if A. makes 

2 ſettlement upon B. and his childr en, with a 3 of revoci- 
tion, and ſuffers the deed to remain in his cuſtody, and, being 
inclined to revoke, ſends to B. who refuſes delivery of the duc, 
by which means the circumſtances of the power ace miilahen. 
3 Ca. Ch, 67, 84. 

50, if B. does any thing to preyent the knowledge of the cir- 


cumſtances of his power. 3 Ca. C'. 84. 


Ap a defeCtive execution of a power ſhall be aided in equi- 
„for the relief of a purchaſer, Sc. as, if the power be to 
"ing: upon tender of 12d. to A. in IP eftininffer, and he 
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tenders, and it is accepted by A. in another place. 3 Ca. G. 6g, 
Ch. R. 38. | 

Tho' he be a purchaſer with notice. Per Treby, 3 Ce. 
Ch. 89. 3 

Or, where the ſettlement is for payment of debts. Hd. 

Or, for proviſion for younger children. Bid. 

If the power be to revoke by writing under hand and feal for 
a proviſion for younger children, and the party, being fick, 
gives inſtructions to counſel under his hand to be drawn up in 
form, which is drawn and ingroſſed, but before execution the 
party dies; it will be a good revocation in equity. 3 Ca. Ch, 69. 
It a power be given to A. to make a jointure, and A. by article; 
covenants upon his marriage to make a jointure of ſuch value, 
and afterwards directs a jointure to be made of ſuch lands to tha; 
value, and after the deed is drawn, dies before execution; it 


*24 Part of ſhall be decreed in equity. Ig. Ca. 20.* 


2 Med. Ca. 


(4 0. 7.) 
In aid of a 
voluntary 
ſettlement. 
Vide ante, 
(2 C. 8 — 
2 T. 9.— 
4 H. 9.) 


If there be a power of revocation, and a ſubſequent ſettlement 
is made with all the circumllances required; it thall be a revoca- 
tion, tho' there is no reference to the power. R. Fg. 218. 
Jide Puiar, Vide ante, (4 H. 1, &c.) 


(4 O. 7.) When not good. 


But a voluntary ſettlement by him, who has a power of rev. 
cation ſhall never be aided in equity, if it be not made purſuant 
to all the circumſtances of the power. 3 Ca. Ch, 107. 

And therefore, if there be a voluntary ſettlement with a power 
to revoke by writing with ſix witneſſes; a will, by which the 
fame eſtate is deviſed to others, executed in the preſence of three 
witneiſes, ſhall not be a revocation. R. inter Bath and Manta 
gue, 3 Ca. Ch. 86, 93, 107, 127. 

Tho! the prior ſettlement does not appear to have been in the 
cuſtody, or memory of the teſtator. 3 Ca. Ch. 64, 86. 

Tho' the prior ſettlement was for confirmation of a prior will, 
which is revocable in its nature. R. 3 Ca. Ch. 64, 86, 99. 

So, it the power be to revoke upon tender of a gninca, and 
the party executes a deed to other uſes, without any tender; 1 
tall not be aided in equity. Adm. 3 Ca. Ch. 70, 108. K. II 
the intent to revoke is not proved. 2 Fer. 69, 

If a wife has power to revoke in favour of her huſband, and 
ſhe ſends ſeveral letters to counſel, to make a deed of revocation, 


24 Part of but nothing is done, it ſhall not be aided, K. Ag. Ca. 15.“ 


2 Med. Ca. 


(4 O. 8.) Who may make a Revocation, 


The revocation ought to be made by thoſe, who have ability 
to make it by the ſettlement, 

If two huſbands and their wives make a conveyance, with 
power to revoke with the conſent of their wives, to wit, if they 
er either of tber be living then te revoke, if one of the wives dies, 

the 


CHANCE R x. 


the huſband ſurviving and the other wife may revoke. X. 
2 Rel. 178. 


(4 P.) SatisfaTton. 


J* 2 covenant, bond, &c. be ſatisfied, though not cancelled, 
equity will relieve the covenantor, obligor, &c. Vide ante, 
2 X. 3, Kc.) 

Tho ſatisfied by matter collateral. Vide ante, (2 X. 5.) 

*So ſatisfaction may be preſumed from length of time; as where 
a bill of exchange has not been demanded of the acceptor for 20 
years, after his death, payment ſhall be preſumed unleſs the con- 
trary appear. Ambler 231.“ 

[If a man leaves 520 /. to five grandaughters, and makes their 
mother executrix, and her huſband poſſeſſes himſelf of the perſo- 
nal eſtate, and prefers all his daughters in marriage, giving them 
greater portions than their ſhares amounted to, and they acquieſce 
therein, they ſhall not come aſter his death to demand tuch {harcs, 
Sed v. Bradford, T. 1750. 1 Vezey 501. ] 

[If A. who by the will of B. to whom he is executor is to pay 
his aunt C. 3ool. per annum, deviſes the reſidue of his c{latc to 
his mother and his aunt C.; this is not a ſatisfaction of the 300/7. 
annuity, tho' the moiety of the reſidue is of greater value, for 
the value was uncertain. Barret v. Beckford, T. 1750. 1 Fe- 
zey Fig.] 

Deviſe of reſidue of real and perſonal eſlate for life is not 
a ſatisfaction for a ſum to be laid out in lands in fee by articles, 
Alleyn v. Alleyn, M. 1750. 2 Vezey 37.) 

1 A. by marriage-articles covenants that lands ſettled on his 
wite are of 1609 J. value, and makes his will, ratitying the ar- 
ticles, and leaving his wife lands in B. for life, this deviſe 
is not a ſatisfaction of the articles. Prime v. Stebbing, 7. 1752. 
2 Vezey 409.) 

[If A. has an eſtate in ſtrict ſettlement, his firſt ſon tenant in 
tail, and afterwards on ſon's marriage they agree, that A. ſhall 


have 800 J. of wife's portion, and convey to truſtees lands to 


ſecure 50 J. per annum to the ſon, and 8090/4, to his younger 
children; and A. afterwards makes his will, and leaves 700. 
fer annum to his ſon, provided he ſ-ttles the whole family 
eſtate to ſecure to B. 100 J. per ann:m out of ſaid lands, and 
makes great proviſion for the ſon's children at twenty-tve or 
marriage, and afterwards by deed, fine and recovery, A. and 
ſon ſettle the eſtate ſtrictly, making ſon tenant for life; the 
condition in the will being thus impoſlible, the 700 J. annuit 
is a ſatisfaction for the 50 J.; had it not been for the lat 
deed it would not have been a ſatisfaction, and the provifion 
ſor the children being on a contingency, is not ſatisfaction 


for the 800/. Matthews v. Matthews, T. 1755, a Ve- 


wy 635.] ide Dower (E. 15. 5 5 
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tenders, and it is accepted by A. in another place. 3 Ca. C. 68, 
Ch. R. 38. | ; 

Tho” he be a purchaſer with notice. Per Treby, 3 Ca. 
Ch. 89. | 

Or, where the ſettlement is for payment of debts. Bd. 

Or, for proviſion for younger children. Bid. 

If the power be to revoke by writing under hand and ſeal for 
a proviſion for younger children, and the arty, being ſick, 
gives inſtructions to counſel under his hand to be drawn up in 
form, which is drawn and ingroſſed, but before execution tt+ 


party dies; it will be a good revocation in equity, 3 Ca. Ch. 69. 


It a power be given to A. to make a jointure, and A. by article, 


_ covenants upon his marriage to make a jointure of ſuch value, 


and afterwards dizeCts a jointure to be made of ſuch lands to tha; 
value, and after the deed is drawn, dies before execution; it 


„ad Part of {hall be decreed in equity. Eg. Ca. 20.% 


s Mad. Ca. 


(4 0. 7.) 
In aid of a 


voluntary 
ſettlement. 
Vide ante, 
(2 C. 8 — 
2 T. 9.— 
4 H. 9.) 


If there be a power of revocation, and a ſubſequent ſettlement 
is made with all the circumſtances required; it ſhall be a revoca- 
tion, tho' there is no reference to the power. R. Jg. 218. 
Jide Pur, Vide ante, (4 H. 1, &c.) 


(4 O. 7.) When not good. 


But a voluntary ſettlement by him, who has a power of revo- 
cation ſhall never be aided in equity, if it be not made purſuant 
to all the circumſtances of the power. 3 Ca. Ch, 107. 

And therefore, if there be a voluntary ſettlement with a power 
to revoke by writing with fix witneſſes; a will, by which the 
tame eſtate 1s deviſed to others, executed in the preſence of three 
witneſſes, ſhall not be a revocation, R. inter Bath and Manta 
gue, 3 Ca. Ch. 86, 93, 107, 127. 

Tho! the prior ſettlement does not appear to have been in the 
cuſtody, or memory of the teſtator. 3 Ca. Cb. 64, 86. 

Tho! the prior ſettlement was for confirmation of a prior will, 
which 1s revocable in its nature. R. 3 Ca. Ch. 64, 86, 99. 

So, if the power be to revoke upon tender of a guinea, and 
the party exccutes a deed to other uſes, without any tender; it 
thall not be aided in equity. Adm. 3 Ca. Ch. 70, 108. K. If 
the intent to revoke is not proved. 2 Fer. 69, 

If a wife has power to revoke in favour of her huſband, and 
ſhe ſends ſeveral letters to counſel, to make a deed of revocation, 


#24 Part of but nothing is done, it ſhall not be aided, K. Eg. Ca. 15. 


2 Med. Ca. 


(4 O. 8.) Who may make a Revocation, 


The revocation ought to be made by thoſe, who have ability 
to make it by the ſettlement, 

It two huſbands and their wives make a conveyance, with 
power to revoke with the conſent of their wives, to wit, if they 
er either of ther1 be living then te revoke, if one of the wives dies, 

the 
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the huſband ſurviving and the other wife may revoke. X. 
1 Rel. 178. 


(4 P.) Satisfaction. 


F a covenant, bond, Cc. be ſatisfied, though not cancelled, 

equity will relieve the covenantor, obligor, &c. Vide ante, 
(2 X. 3) &c.) 

'Tho' ſatisfied by matter collateral. Vide ante, (2 X. 5.) 

So ſatisfaction may be preſumed from length of time; aswhere 
a bill of exchange has not been demanded of the acceptor for 20 
years, after his death, payment ſhall be preſumed unleſs the con- 
trary appear. Ambler 231. 

If a man leaves 520 J. to five grandaughters, and makes their 
mother executrix, and her huſband pofſefles himſelf of the perſo- 
nal eſtate, and prefers all his daughters in marriage, giving them 
greater portions than their ſhares amounted to, and they acquieſce 
therein, they ſhall not come aſter his death to demand tuch thares, 
Sed v. Bradford, T. 1750. 1 Vezey 501. ] 

[If A. who by the will of B. to whom he is executor is to pay 
his aunt C. 300 J. per annum, deviſes the reſidue of his eſtate to 
his mother and his aunt C.; this is not a ſatisfaction of the 300/. 
annuity, tho' the moiety of the reſidue is of greater value, for 
the value was uncertain. Barret v. Beckford, T. 1750. 1 Ve- 
2% 519. ] 

JD of reſidue of real and perſonal eſlate for life is not 
a ſatisfaction for a ſum to be laid out in lands in fee by articles. 
Alleyn v. Alleyn, M. 1750. 2 Vezey 37.) 

* A. by marriage-articles covenants that lands ſettled on his 
wife are of 1609/7. value, and makes his will, ratitying the ar- 
ticles, and leaving his wife lands in B. for life, this deviſe 
is not a ſatisfaction of the articles. Prixae v. Stebbing, 7. 1752. 
2 Vezey 409. ] 

[If A. has an eſtate in ſtrict ſettlement, his firſt ſon tenant in 
tail, and afterwards on ſon's marriage they agree, that A. ſhall 
have 800 J. of wife's portion, and convey to truſtees lands to 
ſecure 50 J. per annum to the ſon, and 800/. to his younger 
children; and A. afterwards makes his will, and leaves 700 /. 
fer annum to his ſon, provided he ſettles the whole family 
eftate to ſecure to B. 100 J. per anmm out of ſaid lancs, and 
makes great proviſion for the ſon's children at twenty-five or 
marriage, and afterwards by deed, fine and recovery, A. and 
ſon ſettle the eſtate ſtrictly, making ſon tenant for life; the 
condition in the will being thus impoſlible, the 700 J. annuit 
is a ſatisfaction for the 50/.; had it not been for the lat 
deed it would not have been a ſatisfaction, and the provifion 
for the children being on a contingency, is not ſatisfaction 
for the 800/. Matthews v. Matthews, T. 1755. 2 Ve- 
20 635.1 Wide Dower (E. 3.)* 
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A portion given by a father by «ill, is ſatisfied by a porticn 
advanced in his life-time. Ambler 325. 1 Drown 65. n. Put 
the deviſe of a reſdue of perſonalty, or of a real eſtate, is not (4. 
tished by the portion, Id. Did.“ 

*But a portion given by ſerelement may be ſatisfied by a reſidue, 
as where there is a proviſion by marriage- ſettlement, with proviſo 
that ſums advanced ſhoutd go in ſatisfaction unlefs otherwiſe de. 
clared, 4000 J. left by will, ſubject to the life of the mother, and 
the reſidue of the perſonal eſtate being given by the will to a child 
entitled to the proviſion under a fettlement, muſt go in ſatisfac. 
tion of tliat proviſion. 1 Brown 63. 2 Brown'388.% 

*Where it is declared in a deed of ſettlement, providing por. 
tions for a daughter, that if any lands ſhould come from the fa. 
ther, they ſhould be taken as part of the portion: an eſtzte-tail 
being deviſed by the father, was conſidered as part fatisfafticn 
according to the value of it. Ambler 325, 

* ere part of the wite's fortune was /ertled (after the deceaſe 
of the huſband and wife) cn the children, according to Ver ab- 

rintment, and the buſband left a larger proviſion to truſtees, to 
the uſe of the wiſe for life, remainder to the children, as e feed 
appaint; this was held to be a ſatisfafion ſor the portions. 
I Brown 82.* : 

*5o where by marriage {cttlement 10, ooo J. were to be raiſed 
for younger children; and the ſettler, by will, gave the younger 
children 2000 J. each; this was held to be in part ſatizfaction, 
Id. 305.* 

But where the legacy does not come from the fame perſon, 
or 1s not payable from the ſame fund as the portion by the ſettle. 
ment, it is otherwiſe,* _ ' 

Thus, where by ſettlement on the grandfather's marriage, 
his eldeſt ſon (the father) had a porver of raifing 2000 J. to each 
of his daughters, and in purſuance of that power, on his own 
marriage, fettled the 2000 J. and in his will gave 20,000 J. cut 
of his perſonal cites this was held a cumulative proviſion, and 
not a ſatis fac ion of the ſettlement. 2 Breu 352. 529.“ 

»So where the deviſe differs in circumſtances from the ſettle- 
ment, it iliall not be taken in ſatis faction.“ 

Thus where a bond was given by the huſband on marriage, 
to leave the wife 300 J. to be paid to her 2vithin one month after 
his death; and he by will gave ker 300 J. payable fx menths 
after his deceaſe; this was held not to be in ſatisfaction. 
1 Brown 129.* 

*5o where money was to he raiſed by a truſt term, which de- 
ſcended, and the owners made no appointment, legacies to the 
heir at Jaw were held not to be a ſatisfaction, 1d. 133. n.* 

*50 where teſtator gave a tond to truſtees, conditioned that 
his cxecutors ſiuu!d pay 500 /. to a natural ſon at {wwenty-one ; and 
by will he gave 1g, co. to truſtces, to pay to the ſon a mainte- 
nagce till fuentyſtte, and then to pay the whole to him with 
rontingencics on marriage; this was held to be no ſatisfaction ot 
the bond. J. 295. | 


*W hers 


- * 


CHANCEET 


Where it was covenanted in a ſettlement, that the wife ſhould 
not be barred of any thing the huſband ſhould give or leave by 
deed or will or otherwiſe, and he died inteſtate, a freeman of 
London, it was held that ber ſhares, by the ſtatute and cuſtom, 
were nt a ſatisfaction of the covenant, 2 Braun 95.* 

„Where a parent has made a will, in which he gives a legacy 
to a child, and afterwards pays a portion with that child, the por- 
tion will be preſumed to have been meant in ſatisfaction of the 
legacy, unlcts there be ſufficient evidence to repel the preſump- 
tion. 2 Brown 397.“ 

*But the father of a putative daughter paying a portion on her 
marriage, accompanying it with a declaration, that ſhe ſhall have 
more at his death, is not a ſatisfaction. Il. 165. 519.* 

80 neither is the value of a beneficial leaſe granted to a natu- 
ral fon a ſatis faction of a legacy given by a prior will of the puta- 
tive jather. 1 Brown 425. 

80 where a Hranger gives a legacy in a prior will, and aſter- 
wards gives 2 portion with the ſame child, this is not a ſatisfac- 
tion of tie legacy, 2 Brown 499. 

Ai lacher baving by his will given his fon 500 J. afterwards 
take him into partnerſhip, the ſtock amounting to 2000 J. this 
Mall not be taken as a ſatisfaction of the legacy. 1 Brown 55 5. 


Statute, 
Vide Statute-Staple, (D. 2, &c.) 


(4 Q.) Superledeas. 
When granted by Chancery. 


N vacation, a /uperſedeas may be ſued in chancery, to proceſs 

out of another court; as to a capas or exigent out of C. B. di- 
rected to the ſheriff to take ſurety for the appearance of the party. 
F. N. B. 236. A. 

Or, if he finds ſurety in chancery, there ſhall be a ſiper- 
ſcaleas to the ſheriff to ſet him at large, if he has taken him; 
he has not taken him, not to arreſt him. F. N. B. 236. 
A. 237. A. 

So, upon an azdita querela upon a ſtatute merchant, Sc. which 
is forged, &c, there ſhall be a /uper/edeas to the ſheriff, that, upon 
ſurety to appear and to pay the debt if he be condemned, he do 
not moleſt him. F. N. B. 236. B. 240. A. 

So it ſhall be granted to diſcharge one out of execution, where 
the execution is ſued by an executos, upon a judgment by his 
teſtator, without a ſcire facias. R. 1 Ch. R. go. 

Or; to prevent execution, where the party has ſued an attaint, 
F. N. B. 237. F. | | 

Or a writ of error, or an appeal. F. N. B. 239. B. E. 
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So if a man be taken upon the ſtatutes of proviſors, ſor ſuing a 
eitation of appeal to Rome. F. N. B. 236. C. 
Or upon the ſtatute of labourers, for retaining the ſervant of 


another. F. N. B. 236. D. 


Or if a ſervant be ſued for departing without licence. F. X. 
B. 236. E. 

Or, an action be brought againſt ſureties. F. N. B. 237. B. 

Or, in any perſonal action. F. N. B. 237. D. 

(If plaintiff in an action on the calico act, 7 G. 1 c. 7. J. 3. 
ſerves defendant with a copy of a writ, inſtead of ſummons and 
fone, or ſpecial capras, and afterwards gets the curſitor to alter the 
return of the original; the alteration is erroneous, and the writ 
mall be ſuperſeded. Meavers Company v. Hayward, T. 1746. 
3 Athyns 302] 

50 it ſurety be found in chancery, a ſuperſedeas goes to pro- 
ceſs upon an indictment before juſtices of the peace. F. N. 
B. 237. C. | 

50 it goes to a capias pro fine; if the plaintiff ſues an elepit, or 
the defendant ſues an attaint. F. NM. B. 238, A. C. 

In an appeal of rape. F. N. B. 238. D. | 

Upon an attachment, /upplicavit of the peace, &c. out of chan- 
cery. I.. N. B. 238. E. Vide poſt, (4 R.) 

If an inferior court entertain a ſuit where it has not juriſdicti- 
on. F. N. B. 239. D. H. 

Or if an eccleſiaſtical court proceeds after a prohibition. V. 
N. B. 239. B. 

But a ſuperſedeas ſhall not be allowed in chancery upon an 
exigent after a capias ad ſatisfaciendum, F. NM. B. 237. 
A. B. 

Nor ſhall it be allowed to a prohibition to an inferior court, for 
that it was granted after plea there, (tho' in ſuch caſe it ought not 
to be granted,) without an affidavit that the cauſe ariſes within the 
juriſdiction. 1 Ver. 3o1. 

[The court will not on motion ſuperſede a writ of replevin out 
of this court, unleſs a fraudulent uſe is made of it. Anon, M. 1741. 
2 Athyns 237. 4 

[This court cannot grant a /uper/#deas, nor quaſh a writ de ex- 
communicats cupiendo, after the return, but it can before; the ap- 


plication after, muſt be to the king's bench. Ex parte Little, 


P. 1747. 3 Athyns 470. ] 

[The court will not ſuperſede ſpecial original, becauſe it has 
been altered and amended by plaintiff's attorney with leave of the 
curſitor, and afterwards reſealed ; for it is the courſe of the of- 
fice, and even if it be after Oyer, and copies delivered. Smith u. 


Wilmer, M. 1747. 3 Athyns zy. ] 
(4 R.) Supplicavit. 


N ſurety of the peace or good behaviour demanded, the chars 
cery or B. . will award a /epplicavit to the ſheriff, or juſ- 
tices of the peace, or both, or to one juſtice of the peace, com- 
2 manding 
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manding him to take of ſuch a one ſurety for the peace, &. F. 


N. B. 79. G. 

And upon that he ſhall have an alia and pluriet, and afterwards 
an attachment againſt the ſheriff, if there be any default in him, 
F. N. B. 79. G. 

But before a /upplicauit granted, the party, who demands it, 
muſt make an affidavit before a maſter in chancery, that he does 
not pray it out of malice. F. NM. B. 79, H. 

And upon ſuch affidavit, the maſter will make his warrant, 
upon which one of the clerks of the office may immediately have 
a /upplicavit. 

The court will not grant it on a Quaker's aſſirmation; for if 
the party complained of is not in court on exhibiting articles of 
the peace, an attachment goes on the oath of the complainant. Ax 


parte Gumbleton, M. 1740. 2 Athyns Jo.] 
Or upon information to the court of ill behaviour, the court 


will grant a /upplicavi, 2 Vent. 345. 

[ Szpplicavit (and ſo a rule for ſurety of the peace in B. R.) is 
never difcharged, but on a ſtrong cafe to thew falſity or con- 
mivance. King v. King, T. 1754. 2 Vezey 578.] 

If one taken on a ſupplicavit continues in priſon a year and a 
day, without freſh threatning or miſbehaviour, he ihall be dit- 
charged on ſmall bail, Grofvenay's Caſe, P. 1731. 3 P. 
WW. 103.] 


(4 S8.) Tenant in Tail. 


(4 S. 1.) When his Eſtate is bound by his Agreement. 


J* tenant in tail agrees to make a ſettlement of lands intailed, 
he ſhall be bound by his agreement. X. 22 Car. 2. Ca. 
G. 171, | 

So if the iſſue in tail accepts of the recompence agreed to be 
paid to his father for ſuch ſettlement, he ſhall be bound by it; 
for that makes it his own agreement. R. Ca. Ch. 172. 

So if tenant in tail covenants, upon valuable conſideration, to 
levy a fine, and is decreed fo to do, but dies before the fine is le- 
vied; the iſſue in tail ſhall be bound by it. Per Lord Chanc. 
28 Car, 2, Ca. Ch. 294. 

So if tenant for life, with power to make a jointure to the value 
of 1000 /, per ann. ſettles lands, which are only 600 J. and co- 
venants to make it up 1001. his fon, being tenant in tail in re- 
mainder, thall be decreed to make the jointure up 1000 J. per aun. 
2 Ver. 379. 

But generally, the iſſue in tail is not bound by the agreement 
of his father, to make a conveyance of the eſtate intailed. R. Cas. 
Ch, 172. D. Ca. Ch. 236, Fra. E. of Qu. 4, 5, 13. 

Nor by his covenant to ſuffer a recovery, where the tenant in 
tail was decreed to do it, and died in execution for not performing 
the decree, 2 Ver. 306, R. Eq. Abr. 205, 6. 
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(45. 4.) 
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So if tenant in tail, with power to make a jointure, by articles 
before marriage agrees to ſettle a jointure upon the wife, without 
fayi ing, of what Rade! in parti icular, and dics 3 be fore the Joint 1 

made, without iſſue; the jointure ſhall not be decreed a; Lai Mt the 
wife of him in remainder, who had ſettled the ſame and, un 
his wife for her jointure after notice. 1 Per, 495, 

So where a father ſettled lands for jointure ot a f with by 
leaſe and releaſe, and covenanted for further aſſurance, a1! : 
was taken of the father, but he died before the fine was per! 
ed; the maſter of the rolls would not decree, that the heir by . 
firit marriage, who claimed by virtue ot an intail, ſhould pertect 
the fine. 2 Ver. 3. 

So if Und be ſettled, or deviſed to truſtees in traſt ſor A. for his 
life, afterwards to B. in tail, &c. a recovery by B. without the 
truilecs, docs not bar the remainder. £4. Ar. 256. 


- — 


(4'S. 2.) When his deſeCtive Conveyance ſhall be aided, 


Tf tenant in tail makes a defective conveyance, it ſhall be ſup. 
plied in-chaxcery; as if upon marriage he makes a ſettlement by 
fcottment, and afterwards levies a nne, and deviies to his po er 
ſon; the elder fon of the marriage ſhall be aided again{t t 
younger. &emb, Ca. Ch. 240. 

If he makes a deviſe to charitable uſes, it will be good, 
Ray, 249. Jide Uſes, (N. 11, Sc) 

If tenant in tail of an equity of redemption deviſes for payment 
of debts, it will be good. 1 Ver. 41. 

So if a copyholder in tail purchaſes the freehold of his copr- 
hold, to him and Eis heirs, and aſterwards for money ſells to 7, 
and his heirs, and conveys to him by a Conveyance at common 
law; 4. ſhall be aided againſt the iſſue in tail; for it being ſe- 
vered from the manor, there can be no recovery there. Enz. 


2 Ca. Ch. 174. 
(4 S. 3.) Cuy que Truft in Tail. 


A truſt is a creature of chancery, and cannot be intailed within 
the ft. N. 2. 13. De Donis Cond. 2 Ca. Cb. 64. 

And therefore, an eſtate to truſtees in truſt for another in tail 
is not favoured. 2 Ca. Ch. 30. 


If ceſing que tri in tail ſuffers a common recovery, this bars 
the remainders over, tho there was no legal tenant to the precipe 
for a conveyance by ce/iry gre triſt ſhall * the ſame — 
upon the truſt, as his conveyance at common Jaw, if the truſt had 
been executed. R. 2 Ca. Ch. 64, 78. *1 Brown 72.* Dit, 
Ca. Cb. 68, 213. K. 1 Per. 13, 440. R. where it was upon 2 
conſideration. Ca. Ch, 49. 2 Ver. 132. Eq. Ca. 144. E.. 
Abr. 255, 258. IN id. (4 K. 1. A 
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So if tenant in tail in equity levies a fine, it ſhall be a bar to 
his eſtate, as a fine at law, if his eſtate was executed. Ca. 
Ch. 49, 213. 

If ke levies a fine, and five years paſs after his dcath without 
iſſue, it ſhall be a bar to him in remainder. 1 Yer. 226. Eg. 
Ca. 144.“ Eg. Abr. 256. 

So his feoſfment, or bargain and ſale bars the iſſue in tail. Dia. 

2 Ca. Ch. 64. 1 Ver. 440. 2 Ver. 133. Cont. per Cowper, 
2 Jer. 552. , 

It * truſtees join in a feoſfment, which will not be a breach of 
truſt, ' R. 2 Per. 345. 

So a deviſe by ceftuy que 4 in tail, in truſt for a good uſe, 
bars the intail. Pr. Ch. 

So his agreement, upon exc al to make a ſettlement binds 
the iſſue. Semb. Ca. Ch. 235. Fra. E. of Ov. 5. 

So if a valuntary agreement be made with a = tenant ſor life, 
to make him tenant in tail, and then the father dies, and tenant 
for life ſuffers a recovery; it ſhall be aided in equity. R. Ca. 
G. 49. 

So, if A. upon his marriage, covenants to ſurrender a copy- 
hold eitate to the uſe of him and his wife, and the heirs male of 
their bodies, and afterwards to the uſe of the heirs ſemale of their 
bodies, and afterwards dies before a ſurrender, having a ſon and 
a daughter; a ſurrender by the ſon bars the intail to the daughter, 
where a cultom to bar by recovery does not appear, and then a 
ſurrender is ſuſſicient. R. 2 Yer. 70g. 

So if a ſurrender be refuſed by the lord of the manor, a deviſe 
without a ſurrender ihail be a bar to the truſt in tail. R. 
2 Per. 585. 

But if an eſtate be in truſt for 4. for life, and afterwards in 
truſt for B. in tail, remainder over; a recovery by B. is not a 
bar; for it would not be a bar, if the eſtate had been executed. 
D. 2 Ca. Ch. 64. La. Abr. 256. 

So, if a fine be decreed for a particular purpoſe, it does 
not operate in equity to another intent. R. 2 Ca. Ch. 49. 
2 Fer. 56. 

So if a father covenants to levy a fine to the uſe of himſelf in 
tail male, and afterwards to the uſe of the heirs female by the 
wife, whom he intends to marry, and dies before a fine levied, 
having a ſon and a daughter by his wife, and the ſon cove 
nants to levy a fine. for payment of debts; the daughter ſhall 
not be barred of the equity of the eitate-tail by the covenant 
of the fon, without a fine levied by him, X. per Corper, 
2 Fer. 704. 

So if tenant in tail, for a valuable conſideration, covenants :0 

non- per- 


12 

i 
he 1 
% 
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ſuffer a common recovery, and dies in execution fc 
formance of a decree to do it; the iffue in tail ſhall not be bound 
to do it. I Pere 306. 
A decree againit a tenant in tail to forecloſe his equity of re- 
demption, biads tie ifue in tail; for it being a right only in 
Equity, 
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equity, may be there extinguithed. © Ca. Ch. 220. Vide ants, 


F. 2. 

5 If HP in tail covenants, that he will not dock the int; vl, but 
afterwards ſuffers a recovery; a ſpecifick performance of the co- 
venant ſhall not be decreed, but the party ſhall be left to law for 
damages. R. 2 er. G35. 


(4 T.) Taxes. 


FF. a copyhold be ſurrendered to A. provided, that if B. pays 
him 20 J. per auuum without deduction, A. ſhall re- ſurrender] 
B. ſhall not deduct taxes. Dub. 2 Ver. 306. 


(4 V.) Trial by Common Law. 


When it ſhall be directed. 


T HIS court will grant a new trial, whete a court of law 
[ will not; tho” the judge certifies he is ſatisfied with the 
verdict ; It will grant it to introduce new evidence, or anſwers 
to evidence; in matters of inheritance, in perſonal demands of 
value, in ſorgeries; wherever the conſcience of the court is not 
fatisghed with the grounds on which the determination is made at 
law, or an objection is made and ſupported by proof. Srace v, 


Aabbat, 2 Vezey 552.1] 


Chancery will direct a new trial, after a verdict, when it could 
not be by the rule of law : As after a verdict for an avowant in 
replevin, (which is concluſive) upon the ſciſin of the grantor of a 


rent-chiarge, the court will direct another trial, R. upon an ori- 


ginal Bill. 2 Vent. 351, 2. 

So if on iflue directed, the judge certify that the weight of 
evidence was againſt the verdict, a new trial will be granted, tho 
it would not at Jaw. Ambler 210. 

If evidence was concealed at a former trial. Ch. R. 41. 

If a verdict, upon a non gf faftum, is obtained by ſurpriſe, when 
the witneſſes are dead. 2 Fer. 240. 

Or a diſcovery is afterwards made of an alteration in a te- 
giſter, Sc. 2 Per. 285. 

50, where a queſtion remains at law, it ſhall be ſent to a 


trial: as, where a ſettlement is by way of uſe, and not a truſt, 


and a queſtion ariſcs, whether the condition be broken, without 
notice. 2 Ca. Ch. 109. 

[The court will not determine a ſraud in procuring a will 
without directing a trial at law. JVebb v. Claverden, AM. 1742. 
2 Athyns 424.] 

So, where D. yo deeds in his cuſtody, and will not reilore 
them. Ch. R. 4 


» 42> 
And D. ſhall 1. obliged to produce ſuch deeds. C5. R. 4 
k 
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If former trials upon the ſame iſſue have gone a contrary way, 
2 Ver. 378, 419. 

»A new trial will be ordered for miſdirection of the judge. 
Ambler 323.* 

[Aſter trial in ejectment, neither party ought to bring a new 
ejectment without leave of the court; yet if there have been two 
trials by order and leave of the court, and verdict againſt verdict, 
and the cauſe ſet down to be heard, and one party brings new 
ejectment, the court will excuſe the irregularity, as it will not 
occaſion delay. Sands v. Sands, T. 1750. 1 Vezey 495.) 

The court for the more ſolemn determination, will ſometimes 
direct a new trial, without ſetting aſide the firſt verdict, and 
then the firſt verdict may be given in evidence. Baker v. Hart, 
7. 1747. 3 Athzns 542. I Vezey 28.] | 

$0 a court of equity may direct the trial, in what county it 
pleaſes. R. 2 Lev. 33. 

If a trial be directed, the parties muſt admit all that by the 
deerce is directed to be admitted, otherwiſe they may be com- 
mitted. Ca. Ch. 267. 

But after a trial at law, no cauſe ſhall be allowed for a new 
trial, which would not be ſuthcieat for a bill of review ; as ne- 
glect of having his witneſſes. K. Ca. Ch. 43. 

Want of evidence known at the time. id. 

*The abſence of a witneſs, whoſe teſtimony would only cor- 
toborate that of ſeveral others on a fact, is not, even in equity, 
a reaſon for granting a new trial. D. Ambler, 323.* 

[ſhe court will not grant a new trial, on a ſuggeſtion that 
the party was not apprized of a particular evidence, and therefore 
not prepared to give an anſwer; as if one ſwears that a material 
witneſs was not in {England at the time he ſwore to a fact. 
Richards v. Symes, T. 1742. 2 Atkyns 319.] 

That the defendant himſelf knew of a matter written by him 
in a letter before the trial, which if it had been proved, the ver- 
dict ought to have been for plaintiff, R. Ca. Ch. 65. 

That the trial was not in an indifferent county. 2 Ver. 437. 

So, if a trial be upon a point directed by the court, which was 
not directly in iſſue, there ſhall not be a new trial for that cauſe. 
2 Cn. Ch. 41. 

The court will not direct a new trial after a verdi& found for 
1 modus, becauſe the judge would not admit as evidence an old 
deed in the chapter-houſe at Weſtminſter, ſaid to be the record of 
a cauſe determined before the pope's delegate. Calegave v. Juſcu, 
M. 1744. 3 Atkyns 197-] 

Or, if a trial was, whether a conveyance was fraudulent againſt 
A. who claimed by articles, and by order was to be admitted a 
purchaſer ; tho' a ſettlement purſuant to the articles was not or- 
dered to be admitted, without which A. could not be a purchaſey 
by law. Ca. Ch. 217. 
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(4 W. 2.) 
Expreſs. 
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(4 W.) Truft. 
(A W. 1.) The Nature of it. 
* ANCERY only will compel the performance of a truſt. 


A truit is a mere confidence, collateral to the land, and 
diſtinct from it. 

To which there are two incidents inſeparable; viz. privity in 
eſtate, and confidence in the perſon. Hard. 469, 488. 

An uſe at common law was a truit, and executed only by the 
chancery. 

So now, all uſes, which are not executed by the /. 27 fl. 
8. 10. 

A truſt may be aſſigned or transferred by grant, Wc, 

There ſhall be pee fratris of a truſt. Hard. 488, 491. 

Ceftuy que truft ſhall be impanelled upon a jury. 

590 a truſt thall be forfeited. Vide Forfeiture, (B. 1, 2.) 
Ullagary, (D. 2.) 

[If A. being in poſſeſhon of office of clerk of the crown in 
B. R. procures B. who has allo a life in it to turrender, and 
ſolicits a patent for himſelf and C. and takes a note from C. pro- 
miling to declare a truſt for A. and the patent is afterwards ob- 
tained, and A. dies without calling for a declaration of truſt, and 
refuſing to have any thing concerning it inferted in his w. 1, of 
which he makes C. one of the executors, yet the note ſhall be a 
fuſſicient declaration of truſt. Per Talbot C. reverting a decree 


of Fekyll M. R. Bellamy v. Bur row, T. 12 G. 2. Gd 
T. 97+] 


(4 W. 2.) Truſt of Land; What ſhall be. 


If a man articles with another for the ſale of land, the vendor 
ſtands ſeiſed in truſt for the purchaſer. Vide ante, (4 J. I.) 

So a deviſe to A. to be given to his children as he ſhall think 
convement, I ſolely truſting to his honour and diſcretion to give v 
vill be neceſſary for them, {hall be a truſt for his children. Ass. 


n 


So, if the deviſe be 1 diſpoſe and employ upon himſelf and his ſon, 
it ſhall be a truſt to diſpoſe to his fon, and not to a {tranger, 
Per 2 F. M. 57. Dal. 58. 

Or, to diſpoſe of at his pleaſure, and give to one of bis ſotti« 
R. Jon. 137. Lat. 9, 39. 

If a man deviſe to his executor, during the minority of his heir, 
for payment of portions and legacics, and to be accountable to 
the heir for the ſurplus; it ſhall be a truſt as to the furplus 
for the-heir. 1 Ch. R. 251. 

So, if land be deviſed to the heir, on condition to be 
ſold ; tho' the condition be void, yet it thall be a truſt in the 
heir to ſell. Ca. Gh. 177. 


it 
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If a deviſe be to A. and B. in truſt for a feme covert, and her 
heirs, and that A. and B. diſpoſe of the rents and alſo of the in- 
keritance, as ſhe ſhall appoint ; this ſhall be a truſt, and not an 
uſe executed by the ff. 27 H. 8. 10. 1 Ver. 415. | 

(If A. deviſes to truſtees and their kcirs, on truſt by 
rents or ſale to pay debts, and then to . for life without 
waſte, to truſtees, to ſupport, Cc. to the heirs of his body, 
to As right heirs; this is a truſt in equity, and not an uſe 
executed by the ſtatute, Bag hav v. Spencer, M. 1748. 1 Fe- 
ey 142+] | 

If Arpurchaſes a copyhold for himſelf, his wife and daughter 
it ſhall be a truſt for them, and the huſband cannot ſurrender. 
R. Pr. Ch. 1. | 

So, if a conveyance be void, being upon a truſt, it ſhall be 
ſupported in equity: as, if ' tenant pur auler vie, conveys to 
A. and B. and their heirs, haberd. for years, upon truſt for pay- 
ment of debts. Ca. Ch. 249. 

If a bargain and ſale be to A. and his heirs to the uſe of B. 
Se. tho' there cannot be an uſe upon an uſe, yet it ſhall be a 
truſt for B. Dub. Ca. Ch. 115. 

If A. deviſes tithes to all, who ſerve the cure in the pariſh; it 
ſhall be a truſt for them. 2 Veut. 349. 

Truſt in tail how barred. Fide ante, (4 S. 4.) 


So, if a teſtator deviſes to A. who confeſſes that the teſtator 
ſaid, that he might do ſo and ſo to his heir, and explains, that 
by thoſe words the teitator intended, that he thould pay him 
40/, if he behaved well; it ſhall be a truit to pay it. X. 
2 Ver. 559. | 

So, if a mortgage be aſſigned to 4. without any truſt dee 
clared, and A. confefles that the truſt was for B. it ſhall be 
in truſt for him, and not refult to A. 2 Fer. 294. 

If money be delivered to A. and at the time the deliverer ſays, 
T give you this to be a __ to my child, paying her the intereft during 
ber life, and after to her children, and if foe have none, the principal 
and intereſt to your wife; and after the death of the donor, 4. 
makes a writing declaring the trutt to the ſame effect; it ſhall be 
a good declaration of the truſt ſince the ff. 29 Car. 2. 3. K. in 
the Exch, Mich. 6 Geo. 2. 

So, if A. articles for a purchaſe and to pay the purchaſe 
money, but the conveyance is made to B. who borrows and pays 
the purchaſe money, and gives a mortgage for it, but afterwards 
the mortgage is diſcharged by C. and then A. agrees to in- 
demnify him, and afterwards B. deviſes this land for payment 
of debts; it ſhall be a truit for A. tho' the creditors of . 
ne thereby defeated, and there was no expreſs declaration of the 
trult for A. R. 2 Fr. 167. 

If a rent-charge or annuity is granted out of the eſtate of B. 
to A. to be paid in the firſt place, and A. never demands it for 
* years; it ſhall be preſumed to be in truit tor B. 2 C3. 

220. 
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If a debtor to the king purchaſes in the name of his ſon, and 
enjoys during his life; it ſhall be a truſt for the father. R. 


Hard. 126. ; 


If teſtator give to truſtees for terms, remainder to A. and g;. 
for life, the truſtees of the terms being to pay ſcheduled debts of 
A. and B. and to make them an allowance, after payment of the 
debts, the truſts reſult to A. and B. 2 Brown 203.“ 

So, if a man purchaſes land in the name of another, the other 
ſhall be a truſtee for the purchaſer. 

[If a man purchaſes lands in the name of another, it is 
a reſulting truſt, Lade v. Lade, T. 16 G. 2. Wi. 21.) 

['Tho' there is no expreſs truit in a deed, yet if it can be col- 
lected from circumſtances arifing out of the - worked itſelf, the 
court will permit parol evidence to explain it; for tho? there can 
be no parol declaration of a truſt, yet parol evidence may be 
admitted in avoidance of a fraud. Hutchins v. Lee, H. 1737. 
1 Athyns 447. | 

[He who pays the purchaſe money, clcarly proving it, has a 
reſulting truſt ; or if it can be ſhewn by parol evidence, that the 
pretended owner was in ſuch circumſtances that it was impoſſible 
he ſhould be the purchaſer. Willis v. Willis, M. 1740. 2 K. 
kyns 751.] | 

And that, ſince the ff. 29 Car. 2. 3. N. 2 Vent. 361. R. in 


ſcac. Mich. 4 Ann. inter Freeman and Allen. Semb. 1 Fer. 3660, 7, 


Tho' the purchaſe be in the name of his fon, if he was before 
advanced by his father. R. 2 Ca. Ch. 232. 

CA father advances his ſon in marriage, has other children un- 
provided, ſells an eſtate, receives part, takes ſeeurity for the reſt 
in his own and ſon's name, receives intereſt and part of principal 
without ſon's oppoſing, dies, executor receives intereſt, the ſon 
writing receipts for it; the ſon is a truſtee for the father. Pole v. 
Pole, H. 1747. 1 Vezey 76.] 

So, if money is lent by A. and a bond taken in the name of his 
ſon an infant, to whom 4. deviſed a moiety of his eſtate ; the 
bond ſhall be taken as his perſonal eſtate. 1 Ch. . 86, 

If the truſtee of a college leaſe renews the term in his own 
name; this ſhall be for the benefit of the ceffuy gue tri. 
Ca. Ch. 191. Mad. Ca. 67. I Ver. 276, 484. 

[A. the laſt life in a biſhop's leaſe, agrees with B. to ſurrender 
it to take another for the lives of A. B. and C. B.'s fon, to be 


in truſt for C. the conſideration is all paid by B. the leaſe made to 


A. and his heirs, and A. one day after executes deed-poll de- 
claring the truſt to be aſter his death to B. C. and their heirs; 
here is no reſulting truſt for B. but after A. s death B. ſhall have 
it for life, and then C. Crop v. Norton, M. 1740. 2 Atkyns 74. 
So, if an executor in truſt renews a leaſe with his own money, 
it ſhall be for the benefit of the c2//uy que tru/?, ſubject to the pay- 
ment of the ſine and charges upon the renewal. Ca. Ch. 191. 
Alf tenant for life of a leaſehold eſtate under a ſettlement renew 
the leaſe, or get an additional term in his own name; it ſhall be 


8 truſt for the uſcs of the ſettlement. Ambler 668, 715.% 
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If A. takes a mortgage in the name of B. and by parol ſays, 
that he intends B. ſhall have it; if it be not paid in his life, but af- 
terwards by his will he deviſes another eſtate to B. and the 
reſidue of his eſtate to his executor, the mortgage thall be in truſt 
for the executor, R. 1 Ch. R. 216. 

[The court would confider the next remainder-man as truſtee 
for a poſthumous ſon, for the intermediate rents of ſettled lands 
between the father's death and his birth, as they would truſtees 
to preſerve contingent remainders over; even ſuppoſing that by 
jaw he had not a right to ſuch rents. Baſſet v. Bafſer, M. 1744. 
3 Athyns 203. ] 

Where one deviſed his eſtate to be fold, and gave the reſidue 
of money to ariſe by ſale to ſeveral uſes, ier alia, part to a cha- 
rity, which was void, and made a reſiduary legatee ; the charity 
legacies were decreed to the heir. Amvler 643.% 

So, where teſtator gave ſeveral legacies, and ordered his real 
and perſonal eſtate to be ſold, his debts and legacies paid, and the 
reſidue to certain legatees, in the proportion of their legacies z 
two of the reſiduary legatees died while the teſtator was alive, 
their ſhares are lapſed, and ſo far as they ariſe from the perſonal 
eſtate, ſhall go to the next of kin, and ſo far as they ariſe from 
the produce of the real eſtate, thall go to the heir at law, 
1 Brawn 503.* | 

But by the ff. 29 Car. 2. 3. all declarations, or creations 
of truſt ſhall be maniſeited by ſome writing ſigned by the party 
enabled to declare ſuch truſt, or by his will, or elſe ſhall be void ; 
provided, where a conveyance {hall be made of land, by which a 
truſt may ariſe or reſult by implication, or conſtruction of law, 
or be transferred or extinguiſhed by act, or operation of law, 
ſuch truſt ſhall be of like effect as if the ſaid act had not been 
made, 

And by the /. 4 Ann. 16. a declaration of uſes by deed, after 
a fine or recovery, ſhall be as good as it this act had not been 
made, 

And thereſore, a leaſe for years to A. ſhall not be averred to 
be in truſt for him and B. Semb. 1 %r. 108. 

Yet, if a ſon prevails on his mother, made executrix by the 
will of his father, to get a new will executed, and himſelf to be 
made executor, and he acts for his mother; it ſhall be a truſt for 
the mother, tho' there be no writing. R. 1 Vr. 296. 

If A. deviſes to B. and C. 1500/. upon ſecret truſts to them 
declared, and B. by letter to C. mentions the truſts ; it ſhall be 
a ſuſhcient declaration. X. 2 Ver. 107. 

If a man deviſes to his nephew, and afterwards purchaſes 
land, and ſays to his heir, that he will have his nephew take it; 
tho' he has not declared it by writing, and the heir permits it for 
On years, it ſhall be a good execution of the truit, X. Zz, 

11. 

*A teſtator having ſaid in his will, “ in conſideration that my 
« wife has promiſcd to give what J ſhall give her, to her and her 

Yy2 „children 
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& children at her death, I give her, Sc.“ This was held a truſt 
for her children after her death. Ambler 519.* 

*So, if a man deviſe to his wife, ut doubting, ſhe will difpoſe of 
the ſame amongſt my children; this is a truſt for the children a3 
ſhe ſhall appoint. Id. 20.“ 

*Where the truſtees named by the deviſor, cannot take, as in 
the caſe of an eftate deviſed in truſt to a body corporate, which, 
by the {tatute of mortmain cannot take, the uſes ſhall not be ge. 
feated by this incapacity of the truſtees, but ſhall attach on the 
eſtate which the law raifes, and the heir at law ſhall be a truitce 
to the uſes of the will. 1 Brown 81,* 

What ſhall be a truſt for payment of debts, or legacies. Vide 
ante, (3 A. 3.) Poft, (4 W. 14.) 

What, for making a charge upon land. Vide appointment, ante, 

2 F. 1.) 

( What, for charitable uſes. Vie ante, (2 N. 1, &c.) 

What ſhall be a truſt for a wife. Vide ante, (2 M. 9, 10.) 


(4 W. 4.) What not. 


But if a father ſells his antient eſtate, which would have 
deſcended to his fon, and with the money purchaſes other land, 
and the conveyance is made to him and his eldeſt fon, and their 
heirs, without any truſt expreſſed ; this ſhall not be conſtrued © 
be a truſt for the father, but an advancement for the ſon, who 
ſhall hold by ſurvivorſhip againſt the deviſce of the father. R. 
15 Car. 2. Ca. Ch. 28. 

So, if a father purchaſes in the name of his ſon and heir appa- 
rent (who has no other eſtate) and afterwards manages the land 
as his own, and ſometimes it is ſaid to be the land of the father, 
ſometimes of the ſon, but the ſon deviſes it to the father 
who proves the will; this is not a truſt, but an advancement to 


the ſon. R. Ca. Ch. 296. 3 Ch. R. g. 


So, if he purchaſes in the name of his ſon, not advanced, and 
afterwards takes the profits, and makes leafes, without any truſt 
expreſſed, before or at the time of the purchaſe. 2 Ca. Ch. 231. 

So, if the facher, lord of a manor, grants a copyhold to his 
ſon, tho? the father afterwards takes the profits, always with the 
conſent of the ſon, it ſhall not be a truſt for the father. X. Cr, 
Ch. 261. 1 Ver. 467. 

Or, purchaſes a copyhold in the name of his ſon, who is ad- 
mitted. R. Ca. Ch. 310. R. 2 Ver. 19. | 

So, if a father purchaſes in the name of his ſon and heir, 
without declaring a truſt before or at the time of the purchalc, 
tho? afterwards he declares a truſt for himſelf, 2 Ca. Ch. 231. 

Tho? he takes a declaration of truſt from the ſon, when fick, 


if the ſon afterwards continues the poſſeſſion; for the declaration 


was a fraud. R. 2 Ver. 436. £48 
So, if the grandfather, after the death of the father, takes 
a bond in the name of his grandſon, an infant; it Nall not be a 
truſt for the grandfather, but a proviſion for the , 
| 3 | or 
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for he was then under the immediate care of the grandfather, 
2 Ca. Ch. 26. 
So, if he makes a leaſe to the grandſon. Bid. 

So, if a father by lexſe and releaſe fettles an eſtate to the uſe 
of himſelf for life, then to his wife for life, then to his ſon in 
fee; the remainder to the ſon {hall not be a truſt for the father, 
tho the father on the ſame day deviſed the eſtate by his will, ſub- 
je to the payment of his debts. R. 2 Ver. 28. 

It A. purchaſes a copyhold, and takes a ſurrender to himſelf, 
his wife and daughter, and afterwards mortgages ; the mort- 
gagee ſhall have no relief againſt the wife, or daughter; for the 
wife takes with her huiband a moiety by intiretics, and the daugh- 
ter the other moiety. X. 2 Ver. 120. 

So, if A. takes a copyhold to himſelf, his wife and B. ſucegſſi ve; 
B. ſhall not be a truſtec for J. without a cuſtom that A. thall dif- 
poſe of it. R. 2 Per. 252, 264. | 

*Reſulting truſts of copyholds as well as of frecholds, are 
within the ſtatute of frauds, and therefore C. Price, who was 
the laſt life in an old copyhold in a manor in which the cuſtom 
was to grant copyholds for three lives ſuccefhively, as named, 
having renewed, by the advice of the lord of the manor, on the 
lives of two young perſons who were {ſtrangers to him, the fine, 
which was 120/. being paid by Price; it was decreed, that the 
repreſentatives of Price, and not the two young perſons, were 
intitled to the copyhold. Ambler i51* 

If a conveyance be to an uſe, it ſhall not be averred to be upon 
a ſecret truſt, if the truſt be not expreſſed. X. 4 Inf. 86. 

If a ſettlement be in confirmation of a will, -whereby the land 
becomes ſubject to the legacies given by the will, it ſhall not be 
a general truit tor the teſtator. K. 3 Ca. Ch. 65, 127. 

If a truſt be expreſſed by a d-ed, proof ſhall not be allowed to 
ſhew a different truſt, 1 Ch. R. 110. 

If money, found after the death of an inteſtate, who leaves 
a wite and two daughters, be by the wiſe veited in a pur- 
chaſe of lands, ſettled to the uſe of herſelf for life, and af- 
terwards to the two daughters in tail, remainder to the heirs 
of the wife; if the daughters die without iſſue, the executor 
or adminiſtrator of the ſurvivor ſhall not have a decree for 
two thirds of the money; tho' he would have had it, if it 
had not been veſted in a purchaſe; for money ſhall not be 
followed after it is veſted in a purchaſe. R. 2 Yer. 440. 

So, if A. borrows money to diſcharge the eſtate of an in- 
fant, the eſtate of the infant thall not be charged with it. R. 
2 Ver. 480. | 

If A. enjoys a term for 27 years, and by his will declares, 
that the term was taken by him in truſt for B. who is a pa- 
piſt, and therefore deviſes the remainder to him : the proteit- 
ant next of kin ſhall not have an account of the profits in 


the life of 4. for a truſt ſhall not be intended without other 
proof, R. Eg. Ca. 146. * 
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So, if a man deviſes land to his wife, in hope ſbe auill leave it yz | 
his ſon; this ſhall not be a truſt for the ſon. Ch. C. 310. 
ade ante, (4 W. 3.)* | 

If he deviſes money to A. for ſuch uſes, as he ſhall direp by 
note, and makes no note; it ſhall not be a truſt for the execuicr 
or legatees. R. Ca. Ch. 198. 

If he devites his perſonal eſtate to his wife, not doubting ſhe 
will be Lind to bis children; it ſhall not be a truſt for them. 

Co. 122.* 

f he deviſe his undivided moiety of ſugar houſes and ſtock in 
trade to his ſon E. C. nevertheleſs if his fon E. C. ſhall depart 
this life without a ſon or ſons, then if he recommend it to E. C. 
give the ſugar houſes and ſtock to his other ſon; if E. C. gie 
without having a fon, but leaving a daughter, this is not a 279 
for the other ſon, but a mere recommendation. Ambler 686.8 

If A. by his anfwer denies the truſt of a ſettlement, a bil 
brought by the executors or legatees of A. afterwards for an exe. 
cution of the truſt ſhall be diſmiſſed. 1 Ch. R. 270. 

But if the defendant by his anſwer confeſſes a truſt, after 
ſuch a ſum paid; it ſhall be decreed, tho” it be not proved, nor 
charged by the bill. R. 2 Ver. 288. 


(4 W. 5.) Truſt of Goods; what ſhall be. 


So, if a man gives goods or chattels to another, upon truſt, to 
deliver them to a ſtranger, chancery will oblige him to do it. 

So, if a wife lends money to another, and the note for it ex- 

reſſes, that it ſhall be diſpoſed of at her pleaſure ; it is a truſt, 
and ſhall be decreed accordingly. R. 2 Vent. 345. 

If a wife ſaves money out of her ſeparate maintenance, and 
puts it to intereſt, without the aftent of her huſband, upon bond 
in the name of B. in truſt for her niece ; the money ſhall be in 
truſt for her, tho the huſband was not privy. 1 Ch. R. 126, 

*20,000 J. being deviſed in truſt for poor relations who ſhould 
claim within two years; one claimed, and the claim being al- 
lowed and a ſum of money ordercd, the died before it was paid; 
the ſum allowed was ordered to be paid to her executor. An- 
bler 708.* 

*So, another having claimed, but dying before any part of the 
legacy was ordered to be applied, it was ordered that her execu- 
tor {houli be paid what tlie truſtces thould think proper, they 
having a diſcreucnary power of diſtribution by the will. 1d. 711.“ 

*When legacies were given to charities, with directions that 
the qualifications of the perſons and the charities ſhould be at 
the diſcretion avd choice of his executors, this was held to be 2 
truſt, and not merely a naked power, and that it went to the ſur- 
viving executor. Id. 584.“ 

*But, where ſeveral 1egacies and annuities were given payable 
out of teſtator's eſtate, and the rgidue to be diſpoſed of in cha- 
rity, to ſuch perſons, and in ſuch manner as the executors or the 
ſuryivors of them ſhould think fit, and four executors were ap- 

painted; 
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pointed 3 two being dead, and another very infirm, a bill was 
brought to have other truſt es added.“ 

It was referred to the ſnaſter to appoint additional truſtees to 
ſuſtain the annuities, but held that the new truſtees could not diſ- 
poſe of the reſidue in charity, the power being conſined per- 
ſonally to the executors. I. zog.“ 

{If a ſolicitor makes an abſolute conveyance from a woman 
parted from her huſband, and having a child, of 1000 J. (all the 
has) to himſelf for ſervices done, and favours ſhewn, and the 
ſays afterwards ſhe has given it him, but he will take care of her 
daughter, then, that the has given all to her daugliter; and the 
ſolicitor denies he has any deed when the huſband pays his bill, 
(in which is a charge for peruſing the draft of it) and ſays in a 
letter to the huſband, that the wife having a confidence- in his 
honour towards the child, and being ſenfible of ſervices done, 
Sc. did execute, &c.; it ſhall ſtand as a ſecurity tor any ſums 
ſtil! due to him, and as to the ſurplus as a truſt for the child, or 
if dead, for the father her repreſentative, Saundemſen v. Gloſs, 
P. 1742. 2 Atkyns 296.] 

So, if a man deviſes goods and chattels to A. for life, and af- 
terwards to B. this ſhall be a truſt for B. R. where the chattels 
were rarities, which he intended ſhould go as heir-looms, and 
were deviſed to the uſe of A. for his life. Ca. Ch. 130. 1 Ch. 
R. 110. X. 2 Fr. 245, 331. Vide ante, (4 G. 1.) 

If a man gives his perſonal eſtate to A. in his life-time, and af- 
terwards directs him to take care of his funeral, and to pay two 
legacies to his nephew; A. has it only as a truſtee. X. 


Eq. Ca. 115.“ 
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wife is enſeint, and if ſuch ſon dies before twenty-one or mar- 
riage, to his brother ; if the ſon dies, the brother ſhall have it. 
1 P. V. 502. 

If a man levies more than he ought for his debt, he ſtands 
a truſtee for the ſurplus to the debtor. Semb. 2 Ca. Ch. 184. 

So, if a bond be given to A. as a truſtee for B. and A. 
by practice induces B. to anſwer upon oath in chancery, that it 
was for the uſe of A. and not in truſt; yet, upon proof of the 
fraud, the truſt ſhall be decreed. R. C. Ch. 134. 

So, if A. by a former anſwer, acknowledged a bond to be fa- 
tisfied with intent to avoid a ſequeſtration z yet in equity he ſhall 
be relieved. R. Ca. Ch. 154. 

If A. to whom a bond is given in truſt for B. becomes felo de 
fe, B. ſhall be relieved by the . 33 H. 8. 39. Hard. 176. Vide 
wes, (F.) 

[If A. by will leaves a bond to B. and by a ſubſequent will 
leaves it to C. on a promiſe that C. will at her death leave it to 
B.; and after A.'s death, C. makes a deed of gt of it to B. to 
take place at her death, and declares ſhe would not cheat 
B. and that ſhe did it in regard to her promiſe, and then dies, 
and makes D. (the obligor) her exccutor, the court will de- 
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cree D. to pay the bond to B. Drakeford v. Wilks, T. 1747. 
3 Athyns $390] _ | 
A truſt of a perſonal eſtate may be averred by pars. 1 Nr. 31. 
If a man has only an equity in land, it may by par be 
ſubjected to the payment of debts. 1 Ver. 45. 5 


(4 W. 6.) Aſſignment of a Truſt, 


So, a truſtee, with the aſſent of his cν que truſt, or by the 
direction of the court, may aſſign his truſt to others. 

Or, may releaſe to his co-truſtees. | 

And ſhall be decrced ſo to do, if he refuſes the truſt. 'C}, 
R. 258. ; | 

805 if a deviſe be to ſeveral truſtees, and, when they are 
reduced to three, that they ſhall aſſign to others; the court will 
oblige them, when reduced, to aflign to others, 

And if they do it not till all, except one, are dead, the ſur. 
vivor alone may aſſign to others, and the truſt ſhall not reſult to 
the grantor, ſor want of an aflignment. R. 2 Ver. 749. 

But if a truſtee aſſigns without the aſſent of the cy que 
tr}, or of the court, to one, who becomes inſolvent, he ſhall 
anſwer for his default. R. Brigg. 38. 

So, if a truſt devolves to the heir, he may transfer it, or 
accept it upon terms, vi. that he ſhall be reimburſed his charges 
out of the truſt eſtate, and ſhall not anſwer for more than he re- 
ceives, nor for the loſs of money put out at intereſt purſuant to 
the will, and ſhall account yearly. Ch. R. 32, 258, 

If an adminiſtrator aſſigns a term, in truſt for himſelf, and the 
adminiſtration is afterwards revoked, upon a citation, or appeal; 
the aſſignment ſhall be avoided by a decree in chancery at the ſuit 
of the new adminiſtrator, . 2 Ca, Ch. 129. 

*In a bill againſt a truſtee, who has aſſigned his truſt, th 
aſſignee muſt be a party as the decree muſt be firſt againſt him, 
and the original truſtee to ſtand as a ſecurity. 2 Brown 225. 


(4 W. 7.) Removal of a Truſtee. 


So a truſtee may be removed from the truſt, if the others 


will not join with him, though he does not conſent to it. 
R. 2 Ca. Ch. 131. 


(4 W. 8.) Security required of him. 


So a truſtee ſhal be bound to perform his truſt, 

If goods are deviſed to A. for his life, and afterwards to B. 
A. being a truſtee, ſhall be obliged to give ſecurity to deliver them 
to B. 1 Ch. R. 110. 


(4 W. 


(4 W. 9.) Truſt; how it ſhall be executed. 


If a man deviſes an eſtate to his wife, to be diſtributed during (4 — 9.) 
her widowhood amongſt his daughters by a former wife, and ſhe an ines 
marries, and afterwards diſtributes moſt to one daughter; it Fide paß, 
not good; for a truſt ought to be preciſely purſued according to & W. 13.) 
the intent of the maker, and therefore the diſtribution mult be 
betore her ſecond marriage. Ca. Ch. 310. 

*\Whcre a cruſt fund was created by will, to be laid ont 
on lands, it was decreed that no part of it ſhould be laid out in re- 

airs or improvements oi. the purchaſed eſtate, 2 Prewn 653. 

If land be devifed in truſt for A. and B. rateably, and that it 
ſhall be conveyed to them i lie fort, it ſhall be conveyed to 
them in common. X. I Lev. 232. 

If a truſt be to pay 200 J. to two of the daughters of B. born 
or to be born; A. then born ſhall have 100 J. tho B. has two 
daughters afterwards born. R. 1 Ch. R. 189. 

It a man deviſes 1500 J. in truſt for A. for life, and if ſhe 
ſurvives her huſband to be diſpoſed of to A. but if her huſband 
ſurvives, to go among the children of B. as A. directs: A. makes 
no direction but ſurvives ; B. had five children at the time of the 
deviſe, but four die having iſſue; the whole 1500 J. goes to the 
child who ſurvives, for grand-children cannot take by a deviſe to 
children, if any child is living; otherwiſe if all the children are 
dead. R. cont, per Fefferies, but per Commiſſioners acc. 2 Ver. 108. 

If a deviſe be of 300 J. a-piece to two daughters, and to the 
third daughter as much as his executor pleaſes z ſhe ſhall have 

oo J. 
. [When there is a general truſt of money for a focicty, a parti- 
cular member cannot ſet off his private debt againſt the ſhare he 
may be entitled to on a contingency. Lee v. Carter, M. 1740. 
2 Atkyns 84.] 


If a man deviſes money to be veſted in land, to be ſettled (4 w. 10.) 
to A. for life, and afterwards to B. in tail, and afterwards to C. When mo- 
in tail; if A. dies and B. is under age, the money ſhall not be 38,4 be 
decreed to B, | ſpectre. 

50, if B. be of full age, tho' he might by recovery bar 72) 
him in remainder; for perhaps he will not ſuſfer a recovery, as. 
or many die before he does. K. cont. but per Cowper acc. 

2 Ver. 55 2. 

Uf money is articled to be laid out in land, to be ſettled 
on A. for life, remainder to his firſt, &c. ſons, remainder to 
his right heirs, and A. dies, leaving an only fon ; the court will 
not order him the money on petition. Per King C. Eyre's 
Caſe, T. 1726, and Onflow's Caſe, H. 1732. Cont, per Parker 
C. Short v. Wood, and many other caſes. 3 P. V. 13.] 

So a conveyance ſhall be decreed to ceſluy gre truſt in tail 
only for an eſtate-tail, and not in fee. R. 2 Ver. 428. 15 

, 
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So, if money is to be veſted in a purchaſe to the uſe of 
huſband and wife and the ſurvivor for life, and afterwards to the 
heirs of their bodies, and for default, to the heirs of the body 
of the wife, and afterwards to B. the brother of the wife and 
his heirs; the wife dies without iſſue, and then the huſband 
dies before the purchaſe made; the money ſhall be decreed 
to B. who was alſo adminiſtrator de bonis non, c. to the 
wife, and not to the adminiſtrator of the huſband, though he 
ſurvived, Cont, per Trevor and Rawlinſon, but Hutchins acc, 
2 Per. 227. 

If A. deviſes 500 J. a-picce to his two daughters, to be laid 
out in a purchaſe and ſettled upon his daughters, and if either 
of them die before marriage, 150 J. or land to that value, to go 
to the ſurvivor; one of them marries and ſurvives ; her huſband 
{hall have the whole given to his wife, and the ſurvivorſhip ; for 
it ſhall be regarded as money. R. 2 Ver. 284. 

[If 3000 J. is veſted in truſtees, 2000 J. for the eldeſt ſon, 
and 1000 J. for the younger children, and there is a proviſo 
in the article, that the 3000 J. ſhall be laid out in land, to 
be to the ſame uſes, and ſubject to the ſame conditions as are de- 
clared concerning the money, and part of the 3000 J. is accord- 
ingly laid out; this ſhall be conſidered as money, and not as land. 
Cmbe v. Combe, T. 1741. 2 Atkyns 185.] 

So, if money 'be agreed to be veſted in a purchaſe to ſuch 
and ſuch uſes; every party ſhall be decreed to have a like 
intereſt in the money as he would have had in the land, if it 
was purchaſed. 2 Ch. R. 40g. 

But where money, is d:creed to one, who would be tenant 
in tail of the land when purchaſed, it ſhall not, after ten years 
are elapſed, be reſtored him in remainder. 2 Per. 552. 

If money be deviſed for a purchaſc, to be ſettled on a daughter 
in tail, her huſband ſhall have the benefit for his life, tho' the 
wife died without iſſue before the purchaſe made, if there was 
iſſue born; for the huſband would be intitled to be tenant by 
the curteſy. R. 2 Ver. 536. 

So, if money be deviſed for a purchaſe to be ſettled upon 
A. for life, afterwards to truſtees for his life, afterwards to 
the heirs of the body of A. remainder to others; it ſhall be 
decreed to be ſettled on the firſt and other ſons of A. Per 
King, 5 Geo. 2. 33, 34. 

If by marriage-articles money is to be laid out in lands 
to huſband for life, truſtees to preſerve, &c. wife for life, their 
children, as they or ſurvivor ſhall appoint, in default, equally, if 
but one, to that and the heirs of the body, in default, to huſband in 
| fee ; and they have iſſue only one daughter, who marries A. and 
the money is paid to them, ſhe not being ſui juris, nor ſeparately 
examined, and ſhe dies; the money ſhall notwithſtanding be 
conſidered as land, and the ſiſter of the half-blood ſhall claim 
it under her father, Cunningham v. Moody, M. 1748. 2 Ve 
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So a truſt of land ſhall be decreed purſuant to the nature 
of the land; as, if land be of the nature of Gavellind, or Bo- 
rough Engliſh, it thall be decreed to all, or to the youngeſt ſon. 
Vide uſes, (D. 2.) 

If a truſt be of a copyhold, where by cuſtom the eldeſt daugh- 
ter takes the whole; it thall all be decreed to the eldeſt daughter. 
K. 2 Kal. 780. J. 40. 

So truſts are to be conſtrued by the ſame rules, as legal eſtates. 
1 P. V. 143. 


How a truſtee ſhall account for money, or the proſits of the 
truit-eſtate. Vide ante, (2 A. 1, &c.) 

How he ought to pay legacies, or other money. Vide ante, 
(3 G. 3, &c.) 

When a truſtee may ſell for performance of the truſt. Vid 
ante, (3 A. 6, 7.) 


But where a truſtee has power at his diſcretion, chancery will (4 w. mw 
not controul his judgment; as, if a man deviſes his lands, goods When, at 
and chattels to A. upon truſt that he gives them to his children _ — 
and grandchildren according to the demerits, and he gives all to truſtee. 
one; the others ſhall not be relieved, for the teſtator ſubmitted 
the whole to his judgment. R. Ca. Ch. 30g. 1 Ver. 356. 

[If truſtees having an abſolute d;/cretionary power will not act, 
the court cannot act for them, unleſs in caſe of a charity. Semb. 
Gower v. Mainwaring, M. 1750. 2 PVezey 87.) 

Otherwiſe, if a rule is laid down for their conduct. Bid.) 

f A. ſettles his lands to the uſe of ſuch child or children, 
and in ſuch proportion as he ſhall appoint by will, &c. If A. 
gives an annuity to the youngeſt ſon and portions to the daugh- 
ters, it will be well, though he does not diſtribute the land itſelf 
among them. Semb. 2 Ver. 80. 

If he gives 100 J. to each of his children, and if one dies 
his portion to go to one or more of the ſurvivors as his executor 
thinks proper; the executor may give the whole to one. R. 

2 Fer. 513. 

But if a deviſe be to an executor of land to be ſold for pay- 
ment of debts, when the executor thinks proper; he cannot ſell, 
if there are perſonal aſſets ſuihcient. Ca. Ch. 281. 

Nor more than is neceſſary ; for their diſcretion ought to be 
regulated by equity. Semb. Ca. Ch. 281. | 

If a deviſe be to a wife, upon truſt that ſhe ſhall diſpoſe of it 
only for the benefit of her children, ſhe ought to make an equal 
diſtribution. R. 1 Ver. 67, 355, 414. 

[If teſtator leaves his perſonal eſtate to be diſpoſed of among 
his family, as this court ſhall think fit, it will do it according 
to the ſtatute of diſtributions. Gower v. Mainwaring, M. 1750. 

2 Vezey 110. 

[Yet where teſtator has left his eſtate to truſtees, to give the 
reſidue among his friends and relations, where they ſhall ſee moſt 
necellity, and as they ſhall think equitable, and the 8 - 
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fuſe to act, the court will refer it to a maſter to ſee in what pro- 
portions it ſhall be diſtributed to the next of kin. 41bid.] 

If a man deviſes to his wife, to be diſtributed between his 
daughters as the ſhall judge meet, having a daughter by his wife 
and agother by a former venter, and the wife gives 1000 J. to her 
own daughter, and only 100/. to the other daughter; the latter 
ſhall be aided in equity. 1 Ver. 355. K. Ch. R. 355. 

If land be deviſed to A. upon truſt to ſell the whole or part 
for payment of debts; if he pays debts to the value of the land, 
it is a performance of the truſt, and A. himſelf becomes the 
purchaſer. K. Cz. Ch. 199. 

So, if he pays to the value of part with his own money, he 
ſhall be a purchaſer pro tanto; for he had power to fell the 
whole, or part. Ca. Ch. 199. 

If a deviſe be of land to be ſettled upon ſuch ſon of B. as the 
truſtees ſhall think proper; the court will give a day to the truſ- 
tees to make a nomination 3 otherwiſe the court will name which 
ſon they pleaſe. Ch. R. 56. | 

If 409/. be deviled to executors, to be diſtributed among 
them and "ax" according to their neceſſity, as the ex- 
ecutors pleaſe; a double ſhare ſhall be given to the heir, he 
having a ſmaller proviſion. R. and aff. in Parl. 2 Ver. 421. 

If a leaſe be upon truſt, that an indefeaſible eſtate be ſettled 
to A, for life, and afterwards to his wiſe for life, with remain- 
ders over, and the land of a delinquent is ſettled in 1657, and 
accepted of by A. and proof made that this land was intended to 
be ſettled ; the truſt is performed, tho' after the reſtoration the 
land is evicted. R. Ca. Ch. 298. 

And the acceptance by the huſband alſo binds his wife. Ca, 

#* Ch. 298. 


(a W. 12.) If A. has an equal equity with B. and afterwards obtains the 
When equi- legal intereſt alſo, he ſhall be preferred in equity to B. As, if 
ty with a a a 
legal inter- a mortgage, ſtatute, recognizance, or judgment be made by C. 
eſt ſhallbe to D. and afterwards C. makes a ſecond mortgage to B. and a 
preferred to ſubſequent mortgage to A. If A, afterwards purchaſes the prior 
mere equity. , , 
mortgage, ſtatute, recognizance, or judgment, he ſhall hold the 
eſtate, till he is ſatisſied his laſt mortgage, before B. can redeem 
him. Vide ante, (4 A. 10.) 
But if there be collufion in A. B. ſhall te preferred; as, 
if A. had notice of the prior incumbrance, before the mortgage 
to him. 85 
So, if an huſband, having a term for years, makes a mort- 
gage thereof to D. and afterwards, in conſideration of the can- 
celling a bond made for the benefit of his wife, by leafe and re- 
leaſe ſettles the lands upon the wife and her heirs, and ſhe de- 
viſes to B. (who alſo obtained a releaſe thereof from her heir at 
law) in the life-time of her huſband, who afterwards, in conſi- 
deration of a marriage ſettles the lands upon A. who obtains the 
prior mortgage, but denies notice; yet B. who took out admi- 


niſtration to the wife ſhall be preferred, R. Eg. Ca. — * 
4 . 
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(4 W. 13.) Truſt; How it ſhall be decreed, 


A truſt ſhall be decreed as near to the intention of the maker (4 W. 13.) 

as may be; and therefore, if it be agreed that land ſhall be ſet- — 

tled upon the wife for her jointure, and afterwards to the iſſue tent of the 
of the wife; it ſhall be decreed to the huſband for his life, and . 

afterwards to the wife, &c. for a jointure imports an eſtate to GW. 9.) 


the wiſe, after the death of her huſband. R. Ca. Ch. 125. 

If articles upon marriage are, that land ſhall be fettled upon 
the heirs of the body of the huſband by his wife; it ſhall be de- 
creed, that the ſettlement be, to the huſband for life, remainder 
to truſtees to preſerve, Sc. remainder to the firſt and other ſons 
in tail. R. 2 Ver. 13, 670, 702. 

Otherwiſe, if there be a deviſe upon ſuch truſt ; for the de- 
viſee ſhall take according to the words of the will. Cont. per 
Conper, but upon a rehearing per Harcourt Acc. 2 Ver. 670. 
(Vide t P. . 142.) Pf 

(If a man leaves money to be laid out in land to be ſettled 
under ſeveral limitations to different branches of his family, and 
there are no truſtees to preſerve contingent remainders, the | 
court will order ſuch truſtces to be inſerted in the ſettlement. 

Baſkerville v. Baſkerville, H. 1741. 2 Atkyns 279.] 

If by marriage-ſettlement of A. and B. money is aſſigned to 
truſtees, to be laid out in land with the conſent of A. and B. or 
the ſurvivor, to the uſe of A. and B. and the ſurvivor for life, 
remainder to truſtees, to preſerve, c. remainder to the firſt and 
other ſons in tail- male, remainder to the daughters in tail- gene- 
ral, remainder to the ſurvivor of A. and B. in fee; and there 
are ſeveral children, and on the marriage of the eldeſt ſon 
C. he covenants to convey this money (if he ſurvives his fa- 
ther) to truſtees, to purchaſe land for particular purpoſes ; and 4 
A. by his will deviſes this money to C. and requires him to give | 
a diſcharge of all demands on his eſtate, which he does, and the 
money is paid to him with the conſent of his brothers; this mo- 
ney is not liable to any intail, nor to be laid out in land, nor 
conſidered as a debt upon C.'s eſtate, but he ſhall have it as | 
his abſolute property. Trafford v. Boehm, H. 1746. 3 A- | 
Hus 440.] | 

[If a truſt in equity is deviſed to A. for life, without waſte, | 
to truſtees for A.'s life, to ſupport, &c. and to the heirs of A.'s | 
body, and then to teſtator's right heirs ; this is a truſt execrtery, 
as to the heirs of A.'s body, and theſe words ſhall be taken as 
words of purchaſe to fulfil teſtator's intention; and 4. takes 
only an eſtate for life, with contingeut remainders to his 
ſue ſucceſſively. Bag ſhaw v. Spencer, MH. 1748. 1 Vezey 142. 
1 Wilſ. 238.] 

90, if a deviſe be to truſtees for payment of debts, and that 
they ſettle the remainder on his ſon and the hcirs of his body, 
but take care that he may not dock the intyil during his life; 
it thall be decreed to the ſon for his life only, 3. iv tail. Re 
2 Fr. 526, 

I 


If a ſettlement be purſuant to articles, to the huſband for life, 
to the wife for life, to the firſt and other ſons of the marriage in 
tail, and afterwards to the ſons of the huſband by a ſecond wife 
in tail, and then to the heirs of the body of the huſband, where 
the articles were to the heirs female of the body of the huſband; 
it ſhall be rectified by decree. 2 P. W. 349. 

Tho' the articles were made in the year 1685, and the ſettle. 
ment afterwards in the ſame year, and there was an acquieſcence 
for 40 years and a recovery ſuffered, and a deviſe made by the 
| huſband. R. cont. per Excheq. but reverſed, 2 P. W. 349. 

If after articles a ſettlement be made, with a proviſion of por. 
tions for the daughters of a former marriage, the ſettlement ſhall 
be good. 2 P. V. 540. 

So a truſt thall be decreed according to the intention of the 
party, tho* the words import a different conſtruction ; as, if a 
man deviſes lands in truſt for K. in tail, and if ſhe dies without 
iſſue, to B. for life; and in another clauſe ſays, if K. dies with- 
out iſſue and B. is then dead, then and not otherwiſe to A. in fee : 
K. dies without iſſue, B. ſurvives her and dies; the land ſhall be 
decreed to A. and not to the heir of the deviſor; for his intent 
was, that A. ſhould take, and the words {then and not other- 
_ wiſe mean only, that he ſhall not take till B. is dead. R. 
2 Vent. 363. 

[The court may decree truſt- money in marriage: articles, 
againſt the words, to fulfil the intent; thus, if it is agreed that 
1250 J. the wife's fortune, and 1250 J. of the huſband's ſhall be 
ſettled in truſtees, to permit huſband to receive during their joint 
lives, if he dies firſt without children, the wife to have the 
2500 l. transferred to her, if he leaves children, ſhe to have it for 
life only, if they die, her right to the whole to revive if ſhe 
dies before huſband, ſhe to diſpoſe of 500 J. as ſhe ſhall appoint, 
in default, to her mother if alive, if not, to her ſiſter; the reſt 
to be at the huſband's diſpoſal z and ſhe dies before her huſband, 
leaving ſon and daughter, her ſiſter (who had an equal fortune 
with her) ſhall not have it, but the court will ſupply the words 
(without iſſue) and it ſhall go to the ſon and daughter. Targus 
v. Puget, H. 1750. 2 Vezey 194.] 

[If money is given in truſt for the child of A. if he leaves any 
at his death, remainder to B. with power to truſtees to apply the 
produce for maintenance and advancement, and A. is ſixty and 
his wife forty, and have no child, the court will not order all 
the growing produce to be paid to B. but may order ſome annual 
maintenance. Kirby v. Clayton, H. 1750. 2 Vezey 241.] 

[If money deviſed in truſt, to be laid out in lands in England 
for the benefit of A. remainders over, is by act of parliament ſe- 
cured on Als eſtate in Scotland during his minority; A. comes of 
age, and becomes lunatic, it may be called in, and laid out put- 
ſuant to the truſt, Marquis Annandale v. Marchioneſs Annandale, 
T. 1751. 2 Vezey 381.] 

If huſband and wife ſettle the land of the wife, to them for 
life, and afterwards to their iſſue, remainder to the — in 
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fee, provided, that if the wife ſurvives, (they not having iſſue) 
ſhe may revoke ; the huſband leaves iſſue, the wife ſurvives, and 
the iſſue dies without iſſue in her life-time ; the wife may revoke, 
R. 2 Ver. 651. 

So a thing for the publick good ſhall be liberally expounded ; 
as, if by act of parliament, the new-river water is to be brought 
to the North parts of the town; if it be brought to the Szuth or 
S$uth-weſt, it ſhall be within the benefit of the act. Per Ld. 
$:mers, 2 Per. 432. 

If liberty be given to ſerve the city, they may ſerve the parts 
adjacent. 1 Ver. 432. 

If they may dig in aliens ſels a trench of 10 feet wide, pipes 
within the ſame compaſs may be laid. R. 2 Yer. 431, 2. 

[If A. by will gives his real eſtate to his fon, Sc. failing 
which to truſtees, for ſuch charitable uſes as he ſhall direct; and 
as to his perſonal, to the ſame truſtees, to pay legacies, to allow 
maintenance to his ſon, and to pay it to him at age or marriage; 
or, if he dies, to be diſpoſed of among the widows and orphans 
of diſſenters, and his poor relations, as truſtees (whom he makes 
executors) think fit; and by codicil directs, that in caſe of his 
ſon's death, the lands ſhall be ſold or not, as truſtees pleaſe x 
and the purchaſe-money or rents diſpoſed of as he thall appoint, 
or, in default, as truſtees pleaſe: he leaves no direction, ſon 
dies without iſſue; there is no reſulting truſt for the heir at law, 
nor beneficial intereſt given to the truſtees, the real eſtate is ſub- 
ject to the ſame truſt as the perſonal, whether ſold or not; the 
truſtees are conſidered as truſtees throughout for both, and ſhall 
lay a ſcheme before the maſter tor applying it to charitable uſes, 
purſuant. to teſtator's intention, having particular regard to his 
poor relations, and their circumſtances. Cat v. Duckenfield, P. 
1743. and H. 1743. 2 Atkyns 562, 567.] 

[If by articles, previous to marriage of A. and B. money is to 
be laid out in purchaſe of lands, or renewable leaſes, to be ſettled, 
Oc. the laſt limitation to A. and his heirs, and till purchaſe 
made, the truſtees to put out the money and apply the produce 
to the ſame uſes; and A. dies before any purchaſe is made, and 
by his will deviſes all his freehold, Icaſchold and copyhold in J. 
and E. or elſewhere, to B. for lite, and then to C. and his heirs, 
and gives his perſonal to B. paying debts and legacies, and makes 
B. and C. executors; the money ſhall be laid out in lands or 
leaſeholds. Guidzet v. Guidet, T. 1745. 3 Athyns 254] 

[If a man conveys 10001. to truitees, to lay it out in lands 
within twenty-two miles of C. and the firſt tenant in tail ſug- 
geſting no ſuch purchaſe can be found, prays it may be laid out 
elſewhere ; the court will order the truſtce to look out for a pur- 
chaſe within the deed, and if in convenient time it cannot be 
found, will deviate from the ſtrict terms of the truſt. Aſayn- 
waring v. Maymearing, H. 1746. 3 Ah 413.] 

[A truſt muſt take effect according to the whole intent, or 
not at all; therefore, if money is directed to te laid out in 
land for a charity, and is void as to that, it thall not be laid out 
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in land for a charity, and is void as to that, it ſhall not be Laid 
out in land, and deſcend to the heir. Magg v. Hodge, M. 1750, 


2 Vexey 52. 


(4 W. 14.) 
Truft for 
payment of 
debts. 

Vide ante, 
(3 A. 6.— 
3 P. 1, &c.) 


{If 4. poſſeſſed of a term conveys it to truſtees to permit B, 
his wife to receive during the term, if ſhe fo long live, then to 
permit A. if he ſo long live, then for the heirs of the body of B. by 
A. their executors, Sc. and for default to C. it the fo long live 
and then to her two ſons; A. dies, having never had ifſue ; the 
whole term is not in B. for if /be ſo long live is the ſame as fer life 
the heirs of the body are words of purchaſe, not of limitation, 


Hedgefon v. B, M. 1740. 2 Athyns 89. 


If a man deviſes his freehsld eſtate to truſtees, 4% be old for 
payment of his debts, and after other legacies gives his perſonal 
eſtate to his nephew; yet the perſonal eſtate ſhall be firſt applied 
to the payment of his debts, if there are no negative words, 
Fereyes v. Robertſon, P. 1731. Bunb. 301.] 

The perſonal eſtate ſhall be firſt liable to debts and legacies, 
and teſtator eannot diſcharge it, as againſt creditors z but as be- 
tween heir and executor he may give his real eſtate to truſtees, 
or charge it in equity, or direct it to be ſold for payment, &c,; 
but in either way there mult be direct words, or manifeſt inten- 
tion to diſcharge the perſonal eſtate, or it will be firſt liable. 
Walker v. Jackſon, T. 1743. per Lord Hardwicke, Bunb. 302.) 

If a truſt be for payment of debts, it ſhall be decreed again! 
the heir tho? there be no covenant for payment, and no creditor 
be a party, nor any debt expreſſed particularly in the deed. Cu, 
Ch. 249. Vide ante, (3 A. 6.) 

Hut not againſt a purchaſer. Ca. Ch. 249. 

So it thall be decreed, tho' the conveyance be defective in law. 
R. Ca. Ch. 249. Jide ante, (2 T. 5.) 

So, if A. marrics, and it is agreed that the portion ſhall be 
laid out in the purchaſe of lands to be ſettled upon A. and his 
wife and the heirs of their bodies, remainder to the right heirs 
of A. and a bond 1s given to A. for payment of the money, 
when a purchaſe ſhall be provided; A. and his wife die, and 4, 
directs payment to his executor to diſcharge debts and legacies, 
he not having iſſue; the bond thall be decreed to the executcr, 
not to the heir. KR, 1 Ch. R. 31. 

If land be conveyed to A. for payment of ſuch and ſuch debts, 
and other land be conveyed to him by the ſame perſon for other 
debts; the heir ſhall not have an account againſt A. for one 
truſt only, but the account ſhall be taken of both together. X. 


1 Ver. 29. 


If a truſt be for payment of debts which are claimed within 
a year; a creditor ſhall not be excluded after the year, if there 
be not-a decree for it, upon a bill againſt him, to compel him to 
come in for his debt, or renounce the benefit of the truſt. K. 
1 Ver. 260, 319. | 

If a truſt be for payment of debts in a ſchedule z a purchaſer 
ought to apply his money to the payment. 1 Ver. 260, 319- 
Vide ante, (4 I. 6.) \ | 


It 
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nule for the term of 1000 years, and afterwards to him and his 
heirs ; his perſonal eſtate ſhall go in aid of the real, for the be- 
nefit of the heir. Ch. R. 480. Vide ante, (3 A. 3.) 

If an act of parliament directs payment of mortgages in the 
firſt place; they ſhall be paid before a prior ſtatute or recogui- 
zance, tho' there be a general ſaving. 2 Yer. 712. 

If a deviſe be for payment of debts, and debts upon bond are 
in part fatisfied out of the perſonal eſtate, the reſidue ſhall be 
paid out of the land deviſed. Per Harceurt, 1 P. W. 228. 
Vide ante, (3 A. 3.) (Vide 2 P. V. 416.) 

So debts, which the deviſor contracted for neceſſaries during 
his infancy. 1 P. V. 558. 

Or money, borrowed in his infancy, to pay for mere neceſſa- 
ries, not for extravagancies. 1 P. IF. 559. 

So debts, which the wife of the deviſor had contracted to pay 
for neceſſaries. 1 P. W. 483. | 

It lands in mortgage are deviſed to an infant in fee, ſubject to 
the incumbrances thereupon, and other lands are devited to . 
for payment of debts ; the latter ſnall be liable to the payment of 
the mortgage. 2 P. I. 386. 

[It one indebted by note, after the fix years elapſed, makes 
his will, and charges his lands with payment of his debrs, ſuch 
will revives the debt. Jener v. Stefford, H. 1730. 3 P. 
V. 79. 

But a truſt for payment of debts ſhall not be applied for any 
debt not due at the time, without an expreis proviſion. R. 
1 Jer. 29. 

Nor, for a debt ariſing by the party's misfeaſance; as, an 
eſcape, breach of truſt, &c. 1 Fer. 431, 2. £9. r. 138. 

Nor, for a debt which was contracted mali fide. 1 Fer. 432. 

So, if by marriagc-articles, a man agrees to purchaſe 4oo /. 
ber annum, to be ſettled on the hufband for life, then on the 
wiſe ior life, and aſcerwards to the heirs of their bodies, and if 
he dies before the purchaſe, that the wife ſhall have 3000 J. or 
400. per ann. at her election; the huſband dies before the pur- 
chaſe, having ſcveral children, the wife chooſes the 3000 /. 
whereby there are no aſſets for creditors ; ihe ſhall be comp-lled 
to take the 400 J. per aun. R. 2 Ver. 605. 

[If an eltate is deviſed in truſt to raiſe by rents, mortgage, or 
fale, enough to pay, &c. and ſubject thereto, to a daughter in 
ſtrict ſettlement, remainder over; the eſtate is not ſuſhcienr, 
during the life of a jointreſs, to keep down the intereſt, and ar- 
rear accrues, afterwards it is more than ſufficient; the ſurplus 
now ſhall be applicd to pay the former arrear, but the daughter 
.unprovided for ſhall firſt have a maintenance. Revel v. Watkin- 
fon, T. 1748. 1 Vezey 93.] 

Fruſtecs to pay debts, nay ſell or mortgage without a deerce. 
E. Bath v. E. Bradford, T. 1754. 2 Veacy 587.] 

*But he cannot tcll by private contract, after a biil brought by 
ereditors and ſubmitted to. Ambler 676.“ 
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(4 W. 15.) If there be a truſt, that money be laid out in a purchaſe of 
recen land to be ſettled to ſuch and ſuch uſes, every one ſhall have th 
e decreed : . , s 8 
to him, who lame beneſit, if the parties die without a ſettlement, as he would 
would take have had, if land had been ſettled. 2 P. V. 174. 
me _ As, if the land was to be ſettled upon a woman and the heirs 
compleated, of her body; if ſhe marries, and has iſſue, and dies before an 
ſettlement, her huſband ſhall be allowed to have the intereſt for 
his life ; for he would have been tenant by the curteſy, if the ſet. 
tlement had been made. 2 Ver. 585. | ; 
So, if the truſt of land be for a woman and the heirs of her 
body; her huſband, if he has ifſue, ſhall be tenant by the cur. 
teſy. 2 Ver. 585, 681. | 
But if the ſettlement directed will make a perpetuity, the ſet. 
tlement ſhall not be decreed for ſuch intent ; but to all in eſſe it 
ſhall be only for life, and upon a limitation to ſuch as are not i» 
e it ſhall be in tail. 2 Ver. 738. 


(4 W. 16.) [If a man brings a bill, to have money in ſpecie deviſed to 

eee be laid out in lands to be fettled on him in tail, remainder 

chaſe may to another in fee; the remainder-man, though of age muſt be 

8 a party, or he cannot have it. Telbor v. I hirfield, M. 1723. 

Vide ante, Bunb. 204+] 

(4 W. 10.) Tf 1000/7. be deviſed for the purchaſe of land for A. B. and C. 
and their heirs, equally to be divided; each may pray his. ſhare 
in money, if he be not an inſant. Per Coxoper, 1 P. W. 389, 

So, if there be a deviſe, that the land purchaſed ſhall be to 

huſband and wife for life, afterwards to the heirs of their bodies, 
afterwards to the heirs of the huſband ; the ſon of their bodies 
may make his election to have the money, and it ſhall be de- 
creed, tho' there are daughters, who might take as heirs, if there 
was no fon, nor iſſue. Per Trevor, 1 P. W. 130, 

So, if it is to be ſettled to a woman for life, to her firſt and 
other ſons in tail, remainder to her heirs; the, and her only ſon 
of full age may pray a decree for the money, one third to her, 
and two thirds to the fon, Per Parker, 1 P. JI. 470. 

[If money is left by will to truſtees, in truſt for A. and her 
heirs, to be laid out in the purchaſe of lands; the money may 
be paid to her huſband, A. conſenting in court. Pearſon v. Br. 
reton, H. 1743. 3 Atzyns 71. This is fometimes refuſcd; 
therefore Q. ] “ Becauſe if the wiſe were to die before the mo- 
ney could be inveited the heir would be intitled.“ 

If 1000/7. is agreed to be veſted in a purchaſe, to the uſe of 
B. in tail, remainder to him in fee, it ſhall be decreed to him; 
for he may bar all the limitations by a fine, which may be levied 
in vacation time. 1 P. V. 471. 2 P. V. 173. 

But if money 1s to be laid out in a purchaſe, for A. in tail, 

remainder to B. the money ſhall not be decreed to. A. for A. 
may die without 1tJue, before recovery can be ſuffered. 1% 
Cooper, and ofterwards per Parker, 1 P. V. 470. Cont, bre, 
1 P. V. 91. 


So, 
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Bo, if the limitations be to A. in tail, and he is an infant; for 
he cannot levy a fine during his minority, 1 P. F. 471, g1. 


If money be delivered upon truſt, the payment thereof ſhall 
be decreed, notwithitanding the ſtatute of limitations. R. where 
the flarute was pleaded ts a bill fer relief. 2 Vent. 345, R. upon 
a plea, Ca. Ch. fo. 1 Ch, R. 125. i 

So, where money is received by one as deputy to another, R. 
Ca. Ch. 20. 3 Ch. R. 8. 

So, if A. files a /atitat againſt his debtor and continues it du- 
ing his life, by which means the ſtatute of limitations does not 
incur, he may exhibit a bill againſt the debtor's executor in 
equity, and the ſtatute? of limitations ſhall be no bar, 2 Yer. 6 695. 

So, if an eſtate be veſted in truſtees for 4. an account {hall 
he decreed be the protits, and is not barred by the ſtatute, 
Fo. Ca. 723. 

So, if a bill in equity be diſmiſſed becauſe the plaintiff has 
a remedy at law, and the ſtatute of limitations incurre q pendente 
lite; chancery will not ſuffer the defendant at law to plead the 
ltatute of limitations. 1 Yer, 73, 4. 

Bat where a demand is hot made in equity in a reaſonable 
time, equity does not relieve, 

As, where a deviſe was of land for payment of debts, and af- 
terwards to the exccutors, bit if any one of "tin name of the 
deriſor would purchaſe, he ſhould have the eſtate for 2000. 


under the value; a bill, brouglit by one of his name to have 
. * . *,> I* © * P ” * 3 * «1 — 1 
the niger oy ewenty-five years after his death, was diſmiſſed. 


1 Fer. 362, 3: 


A truſt for ſale of lands f2il be decreed, tho? the time for 
ſale be elapſed. 1 Co. X. 183. 

Sos if a deviie be to A. upon con litton, tl hat he Jays out 
within ave Years 7000. in the pry naſe of other lands to be 

ſettled to the fame intent; if the time for perto: rmance be elapſed, 


pending ſuits c. 1 the will, tae time to Periorm may be 


calarged. Gh. R. 55. 

So, if after a contract for lands, an order be made for pay- 
ment on ſuch a day by conſent, or the ankles to be can- 
cclled the time for payment may be enlarged by the court. 

2 P. I. 66. 

A waſt ſhall be executed againſt all, who claim by privity 

: Eſtate, or with notice, or without EG. Per Hale, 
Hard, 469. 

50, gains a tenant in dower; for ſhe claims in the per, 
Hard. 469. 

So, if a truſtee commits treaſon, felony, Qc. or is outlawed, 
Ee. eefiuy que trufs ought to have a remedy againſt the king, 
Who by the forfeiture, or eſcheat. Ct. vide uſes, (F. II. Kea 

SemZ, acc. Flard, 4049. 

But ee he who claims in the #27, ſhall not be ſubject 
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(4 W. 19.) Truſt of a Term for Years. 


(4 W. 19.) If a term for years be limited to truſtees; the truſt ſhall 
—_ reg) have the ſame conſtruction in equity, as the term and eſtate 
How tke itſelf ſhall have at common law. D. of Nerfolfs Caſe, 28, 
truſt of a XN. Pol. 31. 

rar yang And therefore, if it be limited in truſt for A. for his life, and 
| be limited. afterwards to B. the truſt for B. is good after the death of 
-t A. Cont. for the whole term veſts in J. Dy. 74. Cre. El. 796. 
8 by Mo. 748, 635. But it has been ſeveral times reſolved, that in a 
truſt of a deviſe, grant, or lin. itatien of the truſt of a term, a poſſibility 
> mech may be after a poſſibility z and therefore, in regard that A. may 
the huſ. die before the term expires, the latter poſſibility may be aſſigned 
band, over to another. R. Pl, Cem. 523, 539. R. Mo. 758, 847. 
8 R. 8 Co. 96. 5. 10 Co. 47, 52.6. 1 Bul. 192. R. 2 Cre. 199. 

1 Nol. 612. J. 30. 610. J. 30. Dy. 277, 328, 358. 

8o, if a term be deviſed or limited in truſt to A. for life, and 
afterwards to B, for lite, and afterwards to twenty others for life 
ſucceſhvely ; it is good, if all the Jives are in ee. Agreed Ca. 
Ch. 8. Duke of Norfells Caſe, 29. R. 1 Sid. 451. 1 Vent. 79. 

So, if a term be deviſed or limited in truſt to A. for liſe, and 
afterwards to his wife for life, and afterwards to their children 
for life, and afterwards to B. for lite; the limitation to B. 
is good. R. Ca. Ch. 239. Yr. If the children were not 
in efſe ? 

90, if it be to 4. for 18 years, and then to B. for life, 
and afterwards to his wife for life, and then to the eldef 
iſſue male of B. for life; tho' he had no iſſue male at the 
time of the deviſe, or death of the deviſor, yet the limitation 
to the iſſue male is good. R. per 3 J. 1 Rl. 612. J. 30. 937. 
I. 45. Agr. D. of NorfolPs caſe, 29. for it is limited upon a 
contingency, which expires within the compaſs of a life. 

90 a limitation to A. and his wife for life, and afterwards to 
their eldeſt ſon not then born, is good to the ſon, tho” not 
in effe. Per Lord Keeper Finch, 1 Mad. 115. 

So a limitation to A. for life, and afterwards to his wife 
for life, and afterwards to B. if he ſurvives A. and his wife, if 
not, to the fon of B. then living, and if he ſhall have no iſſue, to 
D. ſhall be a good limitation to D. if B. dies without ifſue before 
A. or his wife. R. Ca. Ch. 132. 

So, to A. for 1000 years, upon truſt that B. and his iſſue 
ſhall enjoy, and if B. dies without iſſue extant, or enſcint, C. 
ſhall have it; if B. dies without iſſue, C. ſhall take, R. fer 
King, 5 Geo. 2. 26. 

So a deviſe or limitation in truſt to 4. and the iſſue ol 

his Dody, and if he dies without iflue and unmarried, to B. 

is good to B. for the contincency expires within the life of 4. 
XK. 2 C. 462. : 
a Or, to A. for life, and afterwards to B. and his iſſue, and it 
he dies without iſſue in the life of A. then to C. The limitation 
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to C. is good, B. being dead without iſſue in the life of 4. R. in 
Chancery per Bridgman, with 4 wiſden and Raineford, D. of 
Nerfoll's Caſe, 35, 6. Ca. Ch. 131. 1 Ver. zog. 

So a deviſe or limitation in truſt to A. and his heirs, ſo long 
as B. has iſſue of his body, and if he dies without iſſue in the 
life of A. then to Edward, is good to HKdward; for the con- 
tingency expires in the life of A. R. 34 Cur. 2. per Lord 
Nottingham, contrary ta the epinicn of the tas Chief Fuflices, and the 
Chief Baron. Rev, per L, ard Ke per North, but affirmed in Par- 
liament, 1 Fac. 2. Dite of Norjo/Ps Cafe.—1 Fer. 163. 

So a deviſe in truſt for hutband and wife for life, "and after- 
wards to be aſſigned to the 1ſt. fon, at his age of 21 years, and 
if he dies before 21, to the ſecond, and ſo to the third ſon, 
c. upon the ſame contingency lia!l be good, tho' it be a con- 
tingency mg a contingency z tor the whole determines within 
21 years. R. 1 Per. 235, 304. 2. 316. 

So a deviſe, Sc. of a ter n to A. lor life, and afterwards to 
his firſt ſon, and the heirs of his body, and fo to every other 
ſon and the heirs of his body, and then to the kirſt d daughtcr and 
the heirs of her body; if A. has no ſon, but a daughter, {he ſhall 
take; for ſhe is the firſt perſon, in whom the limitation takes 
effect. R. 1 Sal. 156. 2 Fer. Goo. 

So, to A. and the heirs of his body, and if he dies without 
iſſue, in the life of B. to E. ſhall be good to B. KX. 1 Gad. 225. 
Skin. 340. Aq. Abr. 192. 

Where the words of the deviſe of a truſt of a term of vears 
would make an expreſs eſtate-tail in a freehold, the deviſe oy er of 
ſuch term is void; but it is good if the words would only have 
made an eſtate-t al by implication. As a deviſe to A. for 
life, remainder to the heirs of his body, remainder to Y.; the 
remainder to B. is void: but a deviſe to A. then to his children, 
and if they leave no iſſre at the time of their deaths, then to B.; 
this remainder to B. is good. Atkinſon ve Hutchinſon, P. 1734. 
3 P. V. 258.] 

So, if a father ſettles a term upon his ſon, to be veſted 
in truſtees ſor the benefit of him and his iſtue, and if he has 
no iſſue, ſor A. B. and C. his ſiſters, and the ſon veſts in truſt 
for himſelf and his iſſue, and for default of iſſue, for 4. B. and 
C. If the fon dies without iſſuc, it ſhall be decregd to A. 
B. and C. and not to his executor. X. 1 Ch. K. 17. 

[If A. having a frechold leaſe for three lives to her, her execu- 
tors, &c, for valuable confideration aſſigns it to truſtees, to the 
uſe of her ſon B. for lite, then to the uſe of his iftue, and fer 
want of ſuch iſſue to the uſe of C. her executors, Sc. during the 
3 the whole veſts in the iſſue, (Ci. c. the children of H.; 


it, It "Iliams v. Zekyll, M. 1755. 2 Vezey 681.] 
90, if a father makes an agreement that an annuity {!:; 
paid to his daughter for her leparate maintenance, that if r 
hulband ſurvives he ſhall have it for his lite, it they trove nine, 
2 23 tat 
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that the iTue ſhall have what remains of the term, if they have 
no ie, the father ſhall have it; if the huſband and wife have 
iſſue, who die in four years after the huſband and wife, the 


father ſhall have Ih and not the adminiſtrator of the iſſue. Seb, 


per Cowper. But 2; 2 Ver. 693. 

So, if a term be a vine to a ſon till the age of 21 years, and 
then to him for life, and then to ſuch child to whom he {ll 
give it, and if he dies without iſſue, to B. The limitation to B. 
mall be good ; for it ſhall be conſtrued, if he has no iſiue at his 


des th, F. . 3 FO Hos Abr. ] * 93. 
So, to A. and his children, and if he dies before the term ex- 


pired, not having iſſue tiſen living, to B. N. Eg. Alr. 193, 


But a term for years cannot be intailed with a remainder over: 
and thercfore, if a term be Gdevited, or limited in truſt to 4, 
and the heiis of lis body, aud for deſault of Tuck 1fne to H. the 
limitation to B. is void; for it has a tendency to a p-rpctuity, 
Dy. 7. a. Cont. IM. 228. R, acc. Mo. 810. R. 1 KI. 610. 
J. 40. 611. J. ow R. Cr. Cor. 220. 2 Role 129. F. 1 Side 37, 
450. Agr. D 0 Nerfols Caſe, a. Ris Inf. 87. 

If 4. . his term of 1000 Years to truitecs, in truſt for 
his ſon T. for ſo many years of the term as he {all tie; and 
arter his death, for his iu -male for ſo many Years, S ˖ d 
when e: incl. then for his ſecond for 175 and his illue in like 

ninner; and then that the premiſſes ſnould come, defcend al 
continue, in the iſſue- male of the name and family of the A., 
which ſhould be next of kin, for the reſidue of the term, and 
makes his fon 7. executor and reſiduary legatee; the reſidue of 


the term ſhall go to the exccutor of 7. Contrary to the will, be- 


cauſe there is a plain aſfectation of a perpetuity. Clare v. Clare, 
. C. To 221. . 

So a limitation, aſter a death without iſſue, in all caſcs is 
void; for a poſſibility fo remote ſhall not be expected; as, if 
a term be limited to J. for life, and afterwards to B. for life, 
and afterwards to their children, (not in ) for their lives, and 
if A. and B. die witzout iſſuc during the term, remainder of the 
term to C. the limitation to C is void. R. Pol. 30, 43. 

So, a deviſe to a ſon, and if he dies, marries,” cr not married, 
without iſſue, to B. The limitation to B. is void. R. D. ef 
Las rn 's Caſe. 

So, if a deviſe, or limitation be in truſt to H. and his iſſue, 
and if the iſſue die with out iſlue 30 CG "Tho! the iſſue takes 
not hing, yet the limitation to C. being after a death without 
iſſue, is void. E. DD. of Nor fait Ge 28 Pol. 30. 

Or, to B. for lite, and then to his firſt fon in tail, and fo to 
the ſecond, third, and other ſons in tail fucceſſwely, and for de- 
fault of iſſue to C. "Tho? B. never has a fon, and fo the contin- 
gency never happens, yet the limitation to C. is void. R. 
i Mad. 115. Cas G. 229. 1 Ch. R. 175, 200, 1. D. of 
Mees Cofe, 29. R. Pol, 34, 41. Semb. cont, 1 Sal, 156. 
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So a deviſe, or limitation to 4, and his aſſigns, and if 
he dies without iſſue then living, to B. Tho? the limitation to B. 
depends in a manner upon the death of A. yet it is not good; 
for the law never expects a death without iſſue. R. per tot Cur. 
and aff. in Error per 7 J. Tanfeild cont, 2 Cro. 460. Fon. 15. 
1 Rol. 613. J. 5. — But this cafe was doubted. D. of Norfelt's 
Caſe, 35+ | 

So a deviſe to A. and if he marries, and has no iſſue living to 
enjoy, then to B. is not good to B. R. 3 Lev. 23. 

So a limitation to any one after the death of a life not in e, 
is void. Ca. Ch. 8. R. Pol. 32. R. cont. Pol. 39. 

And therefore, a limitation to 4. for Hfe, and afterwards 
to ſuch perſon as 4. ſhall nominate, and for want of nomination, 
or after the death of the nomines to his heir, is void to the heir, 
Ca. Ch. 8. 

50 a limitation to one not in , after two limitations in ee, is 
void. Semb. Ca. Ch. 33. 

But in ſuch caſe, a limitation to huſband and wife and the 
ſurvivor of them, ſhall be intended to be but one limitation. Ca, 
Che 33. 

So, if a limitation of a term be to A. after a life in , and alſo 
after a remainder to another not in ; if there be no ſuch per- 
ſon in ee at the time of the death of the tenant for life, the li- 
mitation to A. ſhall be good. Dub. 1 Ver. 452. 

Yet a limitation of a term, which attends an inheritance, may 
be intailed. R. 24 Car. 2. 1 Vent. 194. Yd: ante, (4 G. 5.) 

Tho” the intail of the inheritance and of the term be by 
different clauſes, or deeds executed at different times. X. 


I Vent. 195. 


If a term for years be limited to A. and the heirs of his body, 
he has the whole term in himſelf, and may diſpoſe thereof, 
10 G. 87. b. 

So, if a term be limited to A. for life, and afterwards to the 
heirs of the body of A. the whole term velts in 4. R. Ale. 80g, 
So long as he has heirs of his body. Pal. 24. | 

But if A. dies without iſſue, the term reverts to the executor 
of the deviſor. Semb. Mo. 809, Pol. 24. K. cant. 10 Cs. 87. 
D. acc. 1 Sid. 37. cont. per Ld. Nottingham, 1 Mod. 115. C. 
Ch. 230. and in the D. of Norfoli”s caſe 34. and the opinion Cute 
denied by him. N. cont. 1 Rol. G11. J. 30. K. cont. 1 Sid. 451. 
but Twiſden acc. And it was R. acc. in C. B. Hit, 9 V. 3. I ter 
Eyre and Falkner, Rot. 1384. Aud Treby Ch. J. produced a re- 
port of the caſe, 1 Sid. 451. to the contrary. But the cafe of She 
and Falkner was, a deviſe to A. for life, afterwards to 5. 
and others for life ſucceſſively, if the term ſo long continued 
and not to the heirs of the body. 1 Sal. 231. 

Tho? A. has diſpoſed of the term; for he can diſpoſe of 
it only ſo long as he has iſſue. Semb. M. 809. Pl. 24. 

And if A. dies leaving iſſue of his body, the term goes to 
his executor, not to the iſſue. R. 1 Rl. 611. J. 35. R. Pal. 25. 

42 24 R, 
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R. 10 Co. 87.b. Per Lord Nottingham, D. of Nefolls Caſe 34. 
Per Ch. J. 1 Sid. 37, 451. 

So, if a term be deviſed to A. for life, and afterwards t9 
his firſt, ſecond, and other ſons, (not in H,) remainder to his 
(the Jovifar s) own right heirs, the remainder to his - heirs is 
void; for the term reverts to the deviſor, and goes to his execu- 
tor, or adminiltrator. Serb, Pol, 32. 

If it is to A and his wiſe and their children not in , it ſhall 
not be an intail ; nor ſhall the children take jointly with their 
parents. K. 1 Ch. R. 111. 

If a term be limited to A. for life, and afterwards to B, 
for lite, the reſidue of the term not diſpoſed of goes to the 
grantor, or the executors of the deviſor. Qu. per Me. Hd: 
Pol. 44. K. that it goes to the exccutors of the deviſor, in C. B. 
H. 8 V. 3. ret. 1384. inter Eyre and Falkner. 1 Sal. 231. 

If A. upon his marriage veſts a term, of which he was pof- 
feſſed, in truſt for him and his wife and their heirs male, and if 
he has none, for daughters, and then aſſigns the term to be ſold 
for payment of dibrs ; ; the term ſhall be fold, notwithſtanding: 
the truſt. R. 1 Ch. R. 12. 

If a term be limited to A. for life, and afterwards to his firſt, 
ſecond, and other ſons not 15 for life, or in tail, which limi- 
tations are void; the term ter the death of A. without iſſue 
goes to the executor of the grantor. Dab. Whether it goes to 
the executor of A. or the executor of the grantor, for A. was alſo 
executor to the grantor. Pol, 28. Where the limitation was to 
A. and his aſſigns, and the limitations over were void, R. that it 
goes to the executor of 4. Pol. 36. 

So, if a term be limited by A. in truſt for himſelf for life, 
and afterwards to his wife for life, and afterwards to ſuch perſon 


as A (hall nominate, and for want of nomination, or upon the 


death of the nominee, to his heir; the limitation to the heir is 
void, and the reſidue of the term goes to A. the grantor. R. 
Ca. Ch. 8. Pol. 32. 

But if A. makes a nomination, it goes to the nomince, 
his executors, or adminiſtrators, tho' they are not named, R. 
Ca. Ch. 9. 

If a term be limited to A. and afterwards to his wife, and af- 


terwards to their iſſue; it is of the ſame effect, as if it was 


limited to them and the heirs of their bodies, if the ifſue be not 
in effe, Co. Ch. 266. (2 Ca. Ch. 115.) 

But if a term be limited to A, for life, and afterwards to his, 
wife for life, and afterwards to the heirs male of the body of 4. 
this goes to the hcir male; for a term cannot be intailed, and 
therefore the words Vein male of the body of A. are deſignatio per- 
fone. Semb. cont. Mo. 8669, Pal. 24. K. cont. inter Peacock and 
Sponer in chancery, 432 1688. But that decree avas reverſe d per 
comm. riff vers of the Great Seat, and the reverſal affirmed in parlia- 
ment, 2 Ver. 43, 195, 362. Yr. If the heir male was not 
in eſſe at the time of the limitation? Vide 5 Geo. 2. 30, 31. this 
, cafe cited. * 
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If a term be limited to A. for life, and afterwards to his 
ſon and the heirs of his body; A. has the whole term in him, 
and the ſon only a poſſibility. R. 3 Lev. 265. 1 Sal. 231. 

And therefore, he thall plead that he is poſſeſſed of the 
whole term. R. 3 Lev. 265. 

And he ſhall pay the rent, anſwer for waſte, c. N. 
10 Co. 47. a. 

And ſhall maintain covenant as an aſſignee. R. 2 Vent. 128. 
3 Lev. 204. 

And if a deviſce, c. in remainder dies in the life-time of the 
firſt deviſce, his eſtate is gone, for it was only a poſlibility. D. 
1 Sid, 188. Semb. Ca. Ch. 132. 

Yet his executor, or adminiſtrator, ſhall have it after the 
death of the firſt deviſce, if it was not deviſed over after the 
death of that remainder-man. R. 10 Co. 5 1. b. R. 2 Cre. 510, 
R. per King, 5 Geo. 2. 26. 

But the firft deviſee cannot deſtroy ſuch a poſſibility; tho' he 
ſulfers a common recovery of his eſtate. R. 8 Co. 96. a. R. 
10 Ca. 47. be 

Or makes a feoffment after he in remainder comes in . Per 
3 15 1 Rol. 937. Il. 45. K. Pol. 26. 

Tho' the feoffment be with warranty. R. Pol. 26. 

90, if he purchaſes the reverſion, by which his intereſt is 
merged, R. 10 Cz. 52.0. b, 

80 a deviſce in remainder cannot grant his poſſibility, R. 
4 Co. 66. X. 10 Co. 47. 6. D. 1 Sd. 188. R. 10 Co. 52.6, 

But he may releaſe it to the firſt deviſee being in poſſeſſion. 
R. 10 47. 6. 

And the truſt of a term limited to one in remainder may 
be aſſigned in equity. Ca. Ch. 8. R. Pal. 32. Ville ante, (2 H.) 
R. cont. 3 Lev. 427. Where a deviſe was by one, who had only 
a poſſibility, if the next in remainder died without iſſue. R. 


cent. 2 Fer. 563. 


If a man purchaſes the inheritance in the name of truſtees, 
and has a term for years aſſigned to himſelf, it {hall be in truſt 
to attend the inheritance z tho” it is not faid fo in the aſſigment. 
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(4 W. 22.) 
Truſt to at- 
tend the in- 
hetitance. 


R. I Ver. Je 2 Ca. Ch. 495 55 1 Per. 188, Os Za. Ar. 241. a 


Vide ante, (4 G. 5.) 

So, if he had a term for years in himſelf, and afterwards pur- 
chaſes the inheritance in the name of truitees. R. 1 Fer. 104. 

So, if he limits a term upon a truſt to be declared by his will 
in writing, and if he makes no diſpoſition, to attend the inheri- 
tance ; he by a nuncupative will gives the whole to A. and 
dies without an heir; the term ſhall attend the eſchcat. X. 
1 Ver. 340, 357. : 

But, if any circumſtance prevent him from purchaſing the 
whole intereſt, the term ſhall be in groſs, unleſs there be an ex- 

eſs declaration that it ſhall attend the inheritance, ide 


1 Brown 69,* 


It 
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If lands be of the nature of gavellind, the term ſhall be dit. a 
tributed for the benefit of cach heir. 1 Ver. 357. 

If a term, aſſigned to two ſons on the purchaſe of the father, 
was a mortgage, and one fon dies, the ſurvivor ſhall not have the 
benefit, upon payment of the money due upon the mortgage, R. 
1 Ch. R. 119. 3 | Pa, 

If a term be alligned in truſt to attend the inheritance, it 


ſhall not be made uſe of to defeat a tenant by the curteſy, R. * 
2 Ver. 324. le. 
If there be a term to attend the inheritance, a deviſe of the p 
inheritance, defective for want of three witneſſes, does not paſs a 1 
the term. R. Eg. R. 170. | "241 
[A term attendant on the inheritance is part of it, and cannot {eo 
be diſannexed by the court, nor paſs by à will which would not 5 
paſs the inheritance. Villers v. Villers, M. 1740. 2 Atkyns 51. a 7 
(4 w. 23.) ' Truſtees to preſerve contingent uſes, where the eſtate was 
To preferve mortgaged and ſubject to a judgment, and afterwards ſettled, 
MS" upon marriage to the uſe of the mortgagor for life, and af- Wy 
terwards to his wife for life, then to truſtees, and to the firſt and 75 
1 


other ſons in tail, ſhall be decreed to join with the mortgagor ; 
in a ſale, where the wife aſſents and no ſon is born, and the 


mortgage cannot be otherwiſe paid. R. 2 Ver. 303. _ 
So, if a term be veſted in A. to the uſes of his (the teftator's) onl 
will, and a deviſe is to B. in tail, remainder to A. in fee, and yy 
F. ſuffers a recovery and grants to C. It ſhall be decrced that A. 0 l 
mall aſſign the term for the benefit of C. X. 2 Mad. . 4 
But a truſtec to preſerve contingent uſes ſhall not be decreed * 
to join in a ſale for payment of debts, tho' there has been no iſſue * 
for twelve years, nor any probability of iſſue afterwards. Dub. 4 
1 Ver. 181. 
[If A. devifes his lands, after the death of his wife, and rs 
a term of 1000 years, to his fon B. for 99 years, without 3 


waſte; remainder to truſtees in fee to preſerve contingent re- 
mainders z remainder to firſt and other ſons of B.; remainder to 
his ſecond ſon C. for 99 years; remainder to truſtees to pre- 
ſerve, &c.;z remainder to the firſt and other ſons ; remainder to 
his own younger ſons ; in like manner, remainder to his daugh- ( 
ters; remainder to his heirs; and A. dies, and B. dies without wh 


flue, and C. marries, and has a ſon who is of age, and they two 3 
become indebted by bond, and make aſſignments of the ſettled * 5 [ 
eſtate in truſt for creditors, and agree to ſuffer recovery, to tr 
make this proviſion for creditors effectual, the court will not de- f 
cree the truſtees to join in the recovery; though, had they done [ 
it voluntarily, it might poihbly not have been a breach of truſt. = 
IF zodnouufe v. Ilaſtius, H. 1743. 3 Athyns 22.] Fore 
Equity will not direct a truſtee to preſerve contingent re- F [ 
mainders, to join with tenant in tail, to make a tenant to the * 
precipe, in order to fell the eſtate to prejudice the remainder man, — 


tho" if he hate gained, the court will not puniſh him as for a breach N 
of truſt. Ambler 774. 1 Brown 534.“ ons 
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So a breach of truft ſhall never be decreed ; as, if a marriage- 
ſettlement be to A. for life, and afterwards to the wife for 
a jointure, then to truſtees to preſerve contingent uſes, then to 
the firſt and other ſons, &c. the truſtees ſhall not be decreed 
to join in a ſale, tho* the portion was not paid, and tho? it be for 
payment of debts. R. 2 Ca. Ch. 144. 

So, if a father be circumvented to do an aft, by which the 
contingent eſtates are deſtroyed, the perſon deſcated ſhall be re- 
lieved in equity. 1 Per. 444, 447. | 

So, if truſtees to preſerve contingent remainders join in 
a feoffment, or relcaſe to the tenant for life, whereby the re- 
mainders are merged; it will be a breach of their truſt, and the 
feoffment ſhall be to the former uſes ; and then the truſtees ſhall 
purchaſe another eſtate to the ſame uſes, where the feoffee is a 
purchaſer for a valuable conſideration, without notice. K. 


2 P. V. 612, 


If a term be in truſt to raiſe portions for children, and be af- 
terwards merged by the deſcent of the inheritance, equity will 
revive the term for the benefit of the children. 2 Fr. 91, 208, 
Vide ante, (3 Z. 4.) 

So, if A. creates a term for portions for his daughters, and af- 
terwards limits the eſtate to his own right heirs, and dies having 
only one daughter his heir; the term ſhall not he merged in 
equity, unleſs it be for the benefit of the heir. 2 Per. 352. 

But where, by articles upon marriage, 1200 J. was agreed to 
be veſted in land to be ſettled upon the huſband for life, to 
his wiſe for life, to the firſt and other ſons in tail, then for 
a term to truſtees for portions for the daughters, and ©fterwards 
to the right heirs of the huſband, who dies before the ſettlement 
made, having only a daughter; the land ſhall be decreed to 
the daughter and her heirs, ſubject to the jointure, without 
the term for portions, which was of no uſe to the daughter and 
heir. 2 Ver. 351. 


(4 W. 25.) Breach of Truſt ; how puniſhed, 


[A court of equity can lay hold of every breach of truſt, 
whether the perſon guilty is in a private or a public capacity. 
Charitable Corporation v. Sutton, T. 1742. 2 Atiyns 400.] 

[Truſtees to preſerve contingent remainders may be guilty of 
breach of truſt, and are puniſhable ſor it. Garth v. Gtton, 
H. 1753. 3 Athyns 75 1. T. 1750. 1 Vezey 524, 546.] 

[A breach of truſt is conſidered as a ſimple- contract debt, 
and falls on truſtee's perſonal eſtate only. Vernon v. Vawdry, 
H. 1740. 2 Athyns 119. ] 

[A. and B. truſtees under a decd, and neither to anſwer 
for the other; A. receives money, and by writing under hand 
and ſeal acknowledges it, and that B. received no part, he never 
puts it out, and dies. This writing is a ſpecialty, good againſt 
che executor, but not againſt the heir; but the ce/furgue tri}, in 

caſe 
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caſe of deficiency, ſhall ſtand in the place of the perſonal eſtate, 
Gifford v. Manley, T. 9 G. 2. C. T. T. 109.] 

If a man acts contrary to his truſt, he ſhall be decrced to 
make ſatis faction; as, if there are articles between A. and B. 10 
make a jointure on the wife of 4, and, by importunity, . 
releaſes his covenant, and delivers up the articles to A. he ſhall 
make a recompence to the wife and the children of the marriage, 
for his breach of truſt. Semb. Ca. Ch. 125. 

If a truitee in a recognizance releaies the recognizance, he 
ſhall pay the principal and intereſt, if it docs not exceed the pe- 
nalty. R. 1 Per. 342. 

If a judgment be to A. for the ſecurity of articles for making a 
jointure, and A, by corruption acknowledges ſatisfaction, where. 
8 the jointure is deſeated: A. ſhall make good to the wile 

all her damage. R. 2 Fer. 620. 

Yet if A. had a colour to do it, and did not act by corrup- 
tion, he ſhall only pay coſts. 2 Ver. Gig. | 

50, if a truſtee ſells the land, and, after a fine and non-claim 
for five years, repurchaſes it for a valuable conſideration, equity 
will decree the land to the ce/iuy que trufi, 1 Ver. Go, 61, 84, 
148. 2 Ca. Ch. 126. 

8 if a truſtee ſells to J. who has notice of the truſt, who 
levies a fine, and five years paſs ; the ct que truſt ſhall not be 
barred z for A. having notice thall be a truſtee for him. Eg. 
Abr. 256. 1 Per. 149. 

*A truitce who conceals the breach of truſt of his co-truſtee, 
Mall be equally liable with him for the money to the guy que 
1ſt. I Brown 68.“ 

[If truſtees, to preſerve contingent remainders for children 
unborn, join to defeat them, (though under pretence of raiſing 
money to pay teſtator's debts, and though the child, who would 
have been tenant in tail, is afterwards made tenant for life,) it is 
a breach of truſt relievable in equity; if there is a purchaſer 
without notice for a valuable conſideration, the truſtees ſhall an- 
ſwer it; if not, the eſtates ſhall be reconveyed to the former 
uſes. Manſel v. Manſel, T. 6 G. 2. C. T. T. 252.] 

If truſtees are appointed to receive rents, and apply them for 
the maintenance of A. and B. till twenty-five, and to raiſe 5000 /, 
for As portion, and for other purpoſes, and then the eſtate is 
deviſcd to B. and the truſtees let B. into poſſeſſion before twenty- 
five, they ſhali be anſwerable for what is received by B. Oteer 
v. Oteden, M. 1738. 1 Athyns 550.] 

[If after marriage, a huiband conveys his wife's fortune to a 
truſtee for her ſeparate uſe, and the truſtee is guilty of a breach 
of truſt, (by delivering up the fortune to the huſband) the court 
will decree him to make jatisfaction to the c gue triſt. Smith 
v. French, H. 1741. 2 Athyns 243.0 

[But if it appears, that the wife had joined earneſtly in the re- 
queſt to the truſtee, (her mother) promiſed to releaſe, lived with, 
and was maintained by her till the huſband's death, and for years, 
aſter, till her ſecond marriage, offered to releaſe while ſole, _ 

that 
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that on the treaty ſor the ſecond marriage neither ſhe nor 
her huſband mentioned it, the court will not decree ſatisſac- 


tion. 4b:d.] 


50, tho! the breach of truſt was purged, he who was guilty of (4 w. 26.) 
the breach, ſhall not take advantage of it; as, if A ſells for a va- Tho? the 
luable conſideration, in breach of his truſt, and the purchaſer 3 4 
levies a fine, and five years paſs without claim, and afterwards — 
A. purchaſes the ſame land, he ſhall not avoid the truſt by the 


fine and non-claim. R. 2 C. Cb. 126. Ez. Ar. 256. 


90.2 breach of truſt ſhall be remedied, tho? the land be out of (4 w. 25. 
the juriſdiction of the court; as, if the land lies in Ireland, but — the 
the truſtee lives within the juriſdiction of the court, ehancery will — 1 2 


proceed againit his perſon, though it docs not touch the protits of the jurif- 


lim 1 . 7 | a 2 * —diction of 
the land. 2 Ca. Ch. 189. 1 Ver. 76. 135. X. 1 Fer. 405, IT 
419. Vie juriſ- 


If one joint-tenant of land in Ireland, takes the whole profits, dier, ante, 
and comes into £g/and, he ſhall account for the profits here. G X.) 
R. 2 Ca. Ch. 214. 

So, if an agreement be that portions ſhall be paid, and that a 
receiver in the Ie of Man ſhall pay them out of the rents there 
tho” a decree does not bind lands there, yet it ſhall be againſt the 
perſon. - R. Ca. Ch. 221. 

If a matter ariſes within a county palatine, and the perſon 
lives here, choncery will compel him to do what he ought. 

So, if a mortgage be of the iſland of Sarke, or land in Jerſey, 
Guernſiy, Ec. chancery will compel the mortgagor, being here, 
to redeem or be forecloſed, FR. 1 Sal. 404. 2 Yer. 494. 

So, if a man obtains a ſettlement of land in Ireland by practice. 

R. upm Plea, 1 Ver. 76, 239, 495, 419. 

If truſtee purchaſes land in Ireland with truſt- money, the 
court cannot charge it therewith; but if the ſpecialty creditors 
exhauſt the perſonal, the ſimple- contract creditors ſhall ſtand ig 


their place. Cex v. Bateman, T. 1750. 2 Vezey 19.] 


So every one, who is particeps crimints, ſhall be affected by (4 W. 28.) 
the breach of a truſt. Partie r 


crim: :. 


As, if a man purchaſe with notice of the truſt. Vide ante, yy. man 


{2 C. 2.—4 C. 1.—4T. 3.) be. 
Tho' he pays a valuable conſideration. 1 Yer. 60, 149. £9. 
Abr. 256. 


'Tho' after the purchaſe he levies a fine, and five years paſs ; 
for being a truſtee, the fine is fraudulent. 1 Per, 149. 
Tho' the truſt be for creditors, who ſhould claim within 
a year, and after the year an aſſignment is made to B. who docs 
not know that the debts were not paid; tor he had notice of the 
truſt, 1 Fer. 319. 
If A. by fraud obtains adminiſtration to B. and ſells the ſtock 
of B. to D. who knows of the fraud, D. thall.be decreed to re- 


fund. X. Ch. K. 298, 430. p 
| 5 
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So, if a truſtee ſells to A. not having notice of the truſt, who 
levies a fine, and five years paſs, and then conveys to the tru. 
tee; the truſtee ſhall take upon the prior truſt, notwithſtanding 
the fine. Fg. Abr. 256. 

So, if a man encourages a purchaſer, where he himſelf hag 
a title; as, if the hcir at law encourages A. to purchafe an an- 
nuity of his younger brother under the will of his father, when the 
eſtate was intailed upon the heir, by a ſettlement prior to the 
will. R. that he ſhall be decreed to confirm the purchaſe, 
1 Ver. 136. Eg. Ca. 96.* 

If copyhold, or other land belongs to a younger ſon, and 
the elder brother ſells it, of whom the younger brother, know- 
ing of ſuch fale, accepts an annuity of equal annual value, and 
ſuffers the purchaſer to enjoy during his brother's life, but after- 
wards ſeeks to avoid the purchaſe, he ſhall be obliged to confirm 
it. 1 Ver. 325. 

If A. takes a mortgage from B. but beforehand inquires of C. 
whether he had any money due to him from B. and he denies that 
he had, tho' he had a prior mortgage; A. ſhall be preferred to C. 
K. 2 Fer. 554. 

If A. upon the marriage of her ſon agrees to releaſe her 
dower, ſhe ſhall be decreed to do it, tho” it was upon a faile 
ſuggeſtion. R. 2 Per. 133. 

If A. having a term be a witneſs to a ſettlement made by her 
ſon on his marriage, whereby that term is ſettled, the fhal} 
be decreed to make good the ſettlement. R. 2 Ver. 150. 

So, if a prior mortgagec be a witneſs to a ſecond mortgage, 
and does not diſcover his mortgage, he ſhall be poſtponcd. 


ed Part of 2 Ver. 151. Eg. Ca. 38.“ 


2 M. d. Ca. 


If A. having a deed by which an eſtate is intatled on him after 
the death of . be privy to the marriage of B. and ingroftes ar- 
ticles, whereby that eſtate is to be ſettled on the wile for a 
jointure; he ſhall never defeat the jointnre by ſuch intail. E. 
2 Ver. 239. | 

If A. has a ſtatute for 1200 J. of B. and afterwards is counſel 
for C. who lends B. 200/. upon mortgage; the eſtate in 
mortgage ſhall not be charged with the ſtatute at the ſuit of 
A. till C. is ſatisfied the whole due upon his mortgage. X. 
2 Ver. 370. 

So, if A. having notice of his own title, after the death of 


his mother, encourages the making of a ſettlement of the fame 


land upon the marriage of B. his ſiſter. R. Eg. Ca. 37.“ 
Or, if A. has knowledge of the ſettlement, tho' he does 


not encourage it, and tho* B. afterwards ſells without his pri- 
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vity. Eg. Ca. 37.“ Dub. Eg. Ca. 96. 

Tho' A. be an infant, or feme covert. Eq. Ca. 37.“ 

So, if a purchaſer, or mortgagee, hearing of a prior ſettle- 
ment in truſt, obtains an aſſignment from the truſtee ; it ſhall be 
ſubject to the truſt, tho' it was intended to ſupport his purchatc. 
or mortgage; for it was a breach of truſt, he having notice ot 
the truſt, R. 2 Fer. 271. RI # 
& 2 | 
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If a mortgagor preſents AJ. upon ſimony, but afterwards waives 
him, and preſents B. who, hearing that the king intended to 
make a pretentation, afterwards reſigns and takes a new preſen- 
tation from the mortgagor and alſo from the mortgagee ; the pre- 
ſentation by the mortgagee ſhall not be made uſe of by B. to 
defend him againſt the preſentation by the king. R. 2 Yer. 549, 


EY | 

{If a truſtee. ers, or is guilty of a breach of truſt, yet if he 
goes out of it with the approbation of the ce/#ry que truf?, it muſt 
firſt be made good out of the perſon's eſtate ſo conſenting. 
Trafford v. Boehm, H. 1746. 3 Atkyns 440.7 
[If a committee-man of a public company is guilty of groſs 
non-attendance, and leaves the management intirely to others, 
he may be guilty of the breach of truſt committed by them ; 
and this though he had no beneſit from the truit. Charitable 
Crporation v. Sutton, T. 1742. 2 Athyns 400.] 

If there is a ſupine negligence in all, by which a groſs com- 
plicated loſs happens, they are guilty. Bid.) 


But it a man has a legal eſtate, or intereſt in land ſubject to a 
truſt, a purchaſer bond fide ſhall not be affected by the truſt ; as, 
if the deviſce of a term, ſubject to debis and legacies, enters by 
the aſſent of the executor, and ſells to A. bend ſide, A. ſhall not 
be prejudiced, Ca. Ch. 257. 

So, if a man joins for conformity, he ſhall not be charged 
thereby for the breach of a truſt; as, if two truſtees join in 
a receipt for money, where one only receives it, he only thull be 
charged. 1 Sal. 318. ; 

So, if two executors give a diſcharge for money, and one only 
receives it, he alone ſhall be charged, as to legacies. Hid. 

Yet both ſhall be charged to creditors. . 1 Sal. 318. Semb, 
Bridg. 38. . 

50, if one truſtee only acts in the truſt, the other ſhall not be 
charged. R. Bridg. 37, 8. 

So, if two truſtees join in a ſale and in a receipt for the 
money, and one of them receives part, and the other the other 
part, and becomes inſolvent, his companion ſhali be charged only 
for ſo much as he received. R. 2 Yer. 504, 515. 

8o, if a mortgagor pretends that he was in treaty for a leaſe, 
which would be +n improvement to the eſtate, and deſircs 
the mortgagee will permit a ſight of the original grant to ſa- 
tisſy the intended leſſee, that he had a power to make ſuch 
leaſe, and the mortgagor, having obtained ſuch original grant, 
makes a mortgage to another perſon; the firſt mortgagee, not 
privy to his deſign, ſhall not be prejudiced thereby. N. 
2 Ver. 726. 

So, if, there be tenant for life, remainder to truſtees in fee, 
upon truſt for the firit {nd other ſons of the tenant for life, in 
tail, Ic. if the tenant for life, the truſtees, and the iſſue in tail 
join in a feofliment and fine, it is not a breach of truſt in 


(4 W. 29.) 
Who not. 
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the truſtees, for they are only intruſted for the iſſue in tail, &. 
2 Jer. 754. 

But, if two executors account for a perſonal eſtate, in which 
there is 200 J. Zaſt-India Stock, which they atterwards ſell, and 
one receives 100 J. and becomes inſolvent, the other ſhall be 
charged for the whole; for there was no neceſſity for his 
joining. R. Ver. 504, 515, 570. | 

So, if two truſtees join in a ſale and receipt for the money, 
both ſhall be charged, where it does not appear how much each 
received. 2 Ver. 516. | 


So a truſtee ſhall not take advantage by the management of 
the truſt; and therefore, if a truſtee compounds a debt, or + 
mortgage at an under- value; it ſhall not be for his own benciit, 
but for the advantage of the truſt-eſtate. 1 Sal. 155. 

*So, if a truſtee for the ſale of eſtates for the payment of 
debts purchaſe them himſelf, by taking undue advantage of the 
confidence repoſed in him, by the vendor, and previouſly to the 
purchaſe, ſell them at an highly advanced price, he ſhall be 
2 truſtee for thc original vendor as to the ſums produced by the 
ſecond fale. 2 Brown 400.* 

*So, if a truſtee of a will which directed money to be lent at 
the be/t intereſt, by conſent of his co-truſtee, keep it at 4 per 
cent. he ſhall be decrecd to pay 5 per cent. Id. 430.* 

[A truſtee ſhall not purchate lands deviſed to him for payment 
of debts; and tho' it is at a public fale, and in another perſon's 
name it ſhall not be good. I|Whelpdale v. Cookſon, P. 1747. 
1 Vexey g.] 

If a truſtee lends the money of an infant, witliout the appro- 
bation of chancery, upon an improper ſecurity, he ſhall anſwer 
to the infant for the money if it be loſt; as, if he lends it on 
the ſingle bond of B. who fails, tho' then of good credit. R. 
Eg. R. 10. Wide infra, (4 W. 31.) * 

[If a truſtee transfers ſtock, it is a breach of truſt, and c 
que truſt, may have the ſtock, or the money it fold for. Har- 
riſon v. Harriſon, H. 1740. 2 Alkyns 121.] Vid. 2 Brown 657. 

Where ſtock in truit for A. for life, with a power in truſtees 
to ſell out, and remainder over, is fold out juſt before a dividend, 
to which A. wauld be entitled, he ſhall have no allowance, in 
the price, for the dividend which would have become due, 
if the ſtocks had not been fold. 2 Brown 65 3.5 

[If money is ſettled to be laid out in government funds, or 
other good ſecurities, and it is laid out in the fork of a trading 
company, (as South-ſea or bank) it is a breach of truſt; it 
ſhould be in annuities. Trafford v. Boehm, H. 1746. 3 A. 
kyns 440. | 

So, if he purchaſes land with the money of the infant, 
without the allowance of the court; if it be diſallowed by the 
infant at his full age. Eg. R. 10. | 


But 
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But this ſhall be a breach of truſt, or not, at the diſcretion of 


the court; for every thing, which the court can allow a truſtee 
to do, it may allow, when done; and therefore, the purchaſe of 
a copyhold contiguous at the requeſt of the next of kin was 
allowed, tho diſapproved by the huſband of the infant. Eg. 
Rc a. | 

Truſtees for ſupporting contingent remainders are guilty of 
breach of truſt in joining to deſtroy them, whether the ſettle- 
ment be voluntary, for valuable conſideration, or by will; and 
though cquity will, in ſome cales, compel truſtees to join in ſuch 
conveynce as will deſtroy contingent remainders, yet it is then 
to an{wer the ulcs originally intended by the ſettlement, but ne- 
ver to overturn all the uſes of a ſettlement. - Symance v. Tattam, 
T. 1737. 1 Athyns 613, ] 

[Committee-men, tho not privy to an original deſign, yet may 
be guilty by conniving, and not uſing the proper power veſted in 
them to prevent the ill conſequences of a conſederacy. Charitable 
Cirporation v. Sutton, T. 1742. 2 Atkyns 400.] 

Vide ante, (4 W. 28.) 


But, if A. leafes lands for looo years to B. and others, upon 
truſt to be ſold for payment of debts in a ſchedule annexed ; it 
will not be a breach of truſt, if the truſtees afterwards take an 
eitate of inheritance from A. whereby the term is merged, upon 
truſt to pay thoſe and alſo other debts. R. Ch. R. 479. 


If the truſtce of a term for 99 years for payment of debts and 


legacies, agrees for an under-leaſe, and then the debts aud lega- 
cies are ſatisfied by ſale of timber; the leaſe thall be decreed, 
tho' he in reverſion diſſents. 2 Ver. 647. 

lf a truſtee pay money to a banker who is in credit at the 
time, but afterwards fails, the truſtee is not anſwerable. Au- 
bler 219.“ 

*So, if a ſteward, employed in the receipt of rents, take bills 
in the country from perſons of credit at the time, in order to re- 
nit the money to Londin, and the bills are proteſted and the 
money loſt ; the ſteward is not anſwerable. I. Bid.“ 

[Tf there is a mere falling of ſtock, without fault of a truſtee, 
he ſhal not be liable to make good the deficiency, though he has 
paid intereſt for the whole ſum after the fall of the ftock, 
amounting to more than the dividends, but not ſo much as the 
common intereſt, Fact/on v. Fackfon, P. 1737. 1 Athyns 515.] 

[Though there are no negative words in the deed, yet the 
court will not make a truſtee liable for more than he has received, 
Leigh v. Barry, M. 1747. 3 Atkyns 583.) 

Or if ſeveral truſtees C nat executors join in a receipt, he only 
who received ſhall be liable. Hi.] * Ambler 219.“ 

[But if truſtees bind themſelves to be liable for the acts of each 
other, the court will not relieve. Bid.) 

Vide ante, (4 W. 29.) 

Vor, II. 3A So, 


(4 W. 31.) 
What hall 
not be a 
breach of 
truit, 
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(4 W. 32.) 
If the truſ- 
tee acts with 
the privity 
of the ceſtuy 
gue truſt, 
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So, it ſhall not be a breach of truſt, if the truſtee compounds 
a debt, with the aſſent of the ce/fuy que truſt, R. Ch, R. 58. 


(4 X) Caſte. 


JF a perſon threatens or inſiſts on his right to commit waſte, 
[ as to open mines reſerved, a bill may be brought to reſtrain 
him, tho' no waſte actually committed. Gihen v. Smith, P. 
1741. 2 Athyns 182.] 

If tenant for life inſiſts on a right to commit waſte, the rever- 
ſioner may have an injunction. — 

Upon an affidavit of waſte committ d, chancery will grant an 
injunction to ſtay the waſte. Vide ante, (D. bd 

So, if tenant for life, without impeachment of waſte, commits 
voluntary waſte, an injunction ſhall be granted to ſtay ſuch vo- 
luntary waſte, 2 Per. 738. | 

{The court will not entertain a bill for an account, and ſatis- 
faction for waſte, (in cutting timber) brought after determination 
of the tenant's eſtate by aſſignment, unleſs an injunction is 
prayed, Jeſus Cillege v. Bloome, M. 1745. 3 Atkyns 262.] 

If a power be given by will to tenant for life, to cut trees as 
four truſtees ſhall allow and direct; on the death of all the truſ- 
tees, the power remains; but the court will preſerve the check, 
and refer it 0 a maſter to ſce what trees are proper to be cut. 
Ambler 508.* 

And after a ſettlement upon his ſon in marriage, if he com- 
mits voluntary waſte and deſtruction, to the prejudice of his ſon 
in remainder, he ſhall make reparation, or recompence for the 
waſte committed. R. 2 Ver. 738. 

[If A. tenant for 99 years, if he fo long live, without waſte, 


except voluntary; remainder to truſtees to preſerve, &c. remain- 


der to firſt and other ſons; remainder to B. in fee; agrees, be- 
fore a ſon born, with B. to whom he is indebted on mortgage, 
to cut down timber, B. not to take advantage of the waſte, and 
the money to be divided, which is done; and then A. has a ſon, 
who attains twenty-one, and ſuffers recovery to himſelf and his 
heirs; the executors of B. admitting aſſets ſhall refund, with in- 
tereſt at 4 per cent. from filing the bill. Garth v. Citton, H. 
1753. 3 Aa 751. I Vezey 524, 546.] a 

[Truftee: to preſerve contingent remainders may have an in- 
junction to ſtay waſte before the contingent remainder-man is in 
; and if waſte is committed afterwards, the offenders ſhall 
pay the value, which ſhall be laid up for the contingent uſes. 
Lid. 

Ba if an eſtate be deviſed to A. for life, and afterward to B. 
in fee, if he pays certain legacies within ſuch a time, and if he 
does not pay them to C. he paying thoſe „ equity will al- 
low B to cut down timber growing upon the land, for payment 
of the legacies, without the aſſent of A. or C. paying for the da- 


to A. if any is done. R. 2 Ver. 152. 
mage any 1 5 Tenant 
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{Tenant for life, without waſte, may cut trees (even not full 
grown) though to the. prejudice of the remainder- man. Alon v. 
Alon, T. 1749. 1 PFezcy 264.] 

*But if a man by will make his wife tenant for life, and by 
codicil give her permiſſion to cut down timber during widow- 
hood, at ſeaſona'le times; ſhe ſhall he reſtrained from cutting 
ornamental or immature timber. 1 Brown 166.“ 

[But if a term is created to reimburſe tenant for life, without 
waſte, the expences of ſupporting the eſtate, and he cuts all the 
timber, he ſhall not be allowed any thing under the term for 
buying timber*for repairs, without reimburſing the eſtate for 
timber unreaſonably cut. id.] 

So, if a term be aſſigned in truſt for A. for life, and after- 
wards for B. for life without impeachment of waſte z equity will 
allow B. to cut down timber for his maintenance, in the life- 
time of A. R. 2 Ver. 218. 

If the leſſee of a tenant for life has committed waſte /par/im, 
but has alſo improved the land, he ſhall be aided on payment for 
the waſte, and acceptance of a leaſe with an increaſe of rent, 
L 2 Ver . 263. | 

[Tenant for life, though without impeachment of waſte, is 
obliged to keep tenants' houſes in repair, unleſs the charge is ex- 
ceſſive; and ſhall not ſuffer them to run to ruin. Pateriche v. 
Powlet, T. 1742. 2 Athyns 383.) 

[If fon brings bill againſt his father tenant for life without 
waſte, for waſte in taking up a floor he had laid down, tranſ- 
planting young oaks he had planted, turning arable to paſture, 
and vice verſa, and no injunction is applied for, the bill will be 
diſmiſſed. Piers v. Piers, T. 1750. 1 Ly 521.] | 

[If guardian converts infants' ancient paſture into arable, it is 
waſte, tho' he alledges it was on account of the diſtemyer among 


cattle, Clarke V. Thorpe, H. 1750. 2 Vezey 232.1 
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Vide Efeliſe, (D.) 
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Vide Eccigiaſtical Perſons, (C. 3.) 
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Vide Chancery, (2 N. 1, &c.)—Uſes, (N. 1, &c.) 
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Pide Franchiſes, (F. 5, &c.)— Juicer of Peace, (A. 5.)—Trad:, 
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What only an aſſault. — — 38. 130 

Or, a threat, &c. - — D. 131 
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When the damages fall be increaſed for a 

mayhem. . 3. 132 
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| Bcacons. 
Vide Navigation, (H.) 
Beaſts. 
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Common bench. Yide Courts, (C. 1, &c.) 
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Bclaiel 
Fide Ane, (b. 
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Goods and chattles ; - S 
Real. - * > 
Perſonal. — - 
What go to the heir. - — 
What goods go to the wife as paraphernalia, 
Vide in Baron and Feme, (F. z.) 
What go to the executor, or adminiſtrator. 
Property of goods; how veſted ; - 
By ſucceſſion. - - 
By grant. - - 
By deviſe. Vide Deviſe. 
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Trees. 
Bona confiſcata, Ge. ide Waiſt, (D.) 
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Vide Waife, (B.) 
Bona notabilia. Vide Adminiflirator, (B. 4.) 
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Bigamy. 
Vide Poligamy, in Juſtices, (S. 5.) 


Bill. 


Bill of appeal. Jide Appeal, (G. 4.) 
Bill N way of appeal. ide Chancery, (2 O. 


Po JE Bill. Jide Chancery, (2 O. 1.) 

Bill in Chancery. Jide Chancery, * I, 2.— 
F.—G. M —Y. 6.—2 N. 1, &c.) 

Bill of credit. Yide Merchant, F. 3. 

Bill for Diſcovery. Viae Chancery, (2 G. 
3.—3 B. 1, 2.) 

Bill in equity for tithes Vid Chancery, (3 
Go )——Dijmes, (M 14.) 

Bill; when evidence. Viae Evidence. (C. 2.) 

Bill of exchange. Jide Add en upon the Caſe 
2 Aſumpfit, (A. 2.) — Mer. bant, (F. 4.) 


Bill — Vide Merchant, (F. 2.)—06- 
ligation, (D.) 
Original bill. Yide Chancery, (V. 6,—2 N. 104 


» & 
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Bill in parliament. Vide Parliament, (G. 11, 
&c.) 

Bill of review. Vide Chancery, (G.) 

Bill of revivor. Yide Chancery „.) 

Single bill. Vide lle, (C. ) 


Bishop. 
Vid: Certificate,, (A. 1, Ke. )J——Eccdlfiaftical 


Perſons, (C. 2.) — Eglise, (H. 11.)—treland, 
(E. R (3 I. 12.)—Yiftter, (A. 8.) 


Body Politic. 


FVide Capacity, (A. 2.—3 5. ee 8 
(F. 1, c. 
0 


Vong Notabilia. 


X, 
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Vide Adminifirator, (B. 4.) 


- Bond. 


Vide Chancery, (4 D. 1, &c. nn 
(A. 5 —D. d s 8.) Obligation. — 
2 wats (2 G. 12.—2 W. 9, 16. &c. 
46.) 2 | 


Bottomree. 
Vid Merchant, (E. 4.) 
Beach. 


Breach of an award. Vide Arbitrament, (G. 
—H.—I. 5, 6.) | 

Breach of a condition. Vide Condition, (M. 
1, &c. N.—O. 1, &Cc,——S, 1, 2.) 
—Chancery, (2 Q. 2, &c.) | 

Breach of covenant. Lide Covenant,-(E. 1, &c.) 

Pleacer, (2 V. 14, &c.) 

Breach, of faith. Yide Prohibition, (G. 13.) 

Breach of the peace. Jide Fuſlices .of the 
Peace, (B. 4. &c. Leet, (L. 5.) 

Breaci of priſon. Vide Eſcape. Impriſon- 
ment, (M. 3.) Jalicen (Q.)—— cer, 
(G. 8., Reſcous. 5 

Breach of a recognizance. Vid Bail, (O. 
— 

Breach of truſt, Vide Chaney, (4 W. 25, 
&C.) 


2 


Aſſignment 


Reference Reference 

by Letter by 

and Figure, Page. 
Aſſignment of a breach. Jide Pleader, 8. 44, / 
KC.—F. 14, 15.) 


Bꝛead. 
Afiſe and aſſay of bread. Vid: Tufices » 
2 (B. — — (L. 15 * 


Brie?. 4 
The ſeveral ſorts of writs, 1 4 150 
Biibery, 
Vide Officer, (I.) Parliament, (G. 5.) 


——— N — » TM IPRS, _ 
, 2 8 == CCR. ——— ̃ . IEEESDT TSS SOT — 
Z cc ww. : 


Bꝛidges. 
Fide Chimin, (B. 1, &c.)-— Le, (N. 4.) 
Wringing Money into Court. 
Ni. Pleader, (C. 10.) : 


3 D "i il 


Boker. 
Vid Marchant, (C.) 
Buggery- 


Fide Juſtices, (S. 4.— T. 13.) 


T 


Burgage Tenure. 
Vide Burrough, (E.) 
Wurgels. 

Vide Burrough, (D.) 


Burglary. 
- Fide Fuftices, (P. 2:—Y. 5.) 
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Vid. Cematry, (B.) 
Burrough. 
Burrough ; what ſhall be. "> . 
City; what ſhall be. — — * B. 
Citizen. 2 2 * hg . 
Burgeſs, - - a 1 
Tenure in burgage. E. 
Burrough court. Yide Crarts, (P. 1, &c. ) 
Burrough Englich. 
Burrough Engliſh. - — 2 & 
Br⸗Lam. 
By whom it may be made. — 
What ſhall be a — by-law. - 


For regulation of a man's right. + 
Or, regulation of trade. — 
Tho? a charge be impoſed. — 


Tho? there be 


What ſhall not be a good by-law. +» 


If it be not allowed by the /. * . 
If it extends to a 3 * 
In reſtraint of trade. — 
In reſtraint of a right. - 
To charge the ſubject - 


If it be unreaſonable. - 
A by-law void in part, is void for the whole. 
What remedy ſhall be money upon a PR 


no notice. * 


1 * q 4 
* 


d 


By debt, &c. 
By diſtreſs, Cc. - - 
What not; — * = 
By impriſonment. — — 
By ſale, Se. I - 
Ealendar. 
Vide Temps, (B. 3.) 
: Canons. 
What is the uſe of the civil law, - A. 
The uſe of the cannon law; — B. 
What ſhall be fo called, - B. 
What canons bind, - C. 


As to the power of making 1 Pia: 


Con vocation, (E.) 


rer 


A D en 


Page. 
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Capacity, 


Who have capacity to . - 
Perſons natural, - 
Politick, - * hb 

Who not ; - ” 4 
By the ſtatute of mertmain. 

What is morimain. - © 
What not. - 

By what names they ſhall purchaſe; 

Perſons natural. - 
Politick. 5 i 

Who have cots to grant. — 

Who not; - - 

A man profeſſed. - © + 
A feme covert. - - - 
An infant. — - 
A man inſenſible. — — 
A man non: ſane. 
2 - - 

of a corporation. 

Who may ſue, and be ſued, and who not, 
Vide Aion, (B. 1, &c.—C. 1, &c.)—4bate- 
ment, (E. 1, &c.—F. 1, Kc.) 
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Who may deviſe, and take by deviſe, and who 


K.) Vide Deviſe, (G H. I, Kc.—1.— 


Who may marry, and who not, Fide Barm 
and Feme, (B. 2, &c.) 


Cape. 


Grand Cape. Vide Proceſs, (D. 4.) 
Petit Cape. Jide Proceſs, (D. 5.) 


Capias. 
Vide Pleader, (2 W. z.) 
Capias ad ſatisfaciendum. Vide Execution, (C. 
9, &c.)—Bail, (R. 4.) 
Capias fro fine. Vide Execution, (B. 1, 2.) 
Capias i Laicus, Vide Statute-Staple, = 4. 
Capias Utlagatum. Vide Pliader, (2 W. 6.) 


Utlagary.—-Wales, (B. 2.) 
Teflatum capias. Vide Proceſs, (E. 7.) 


Capiatur. 
Vide Let, (o. 7, 8.) 


war 
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Carrier. 

Vide 7 17 the Ca/e for Negligence, (C. 1, 

&c. f 

Caſe. 

Vice Aion upon the Caſe. 
| Caſtle. 
Caſtleguard. ' » 2 . 

Caſu Provifo. 


Writ of entry in caſu Proviſ. Vid: Dew fuit 


1 77 3 „(E. ) 


Caſu Corffmili. 


. Writ of entry in cenſinili cafu. Vide Dum 
fait infra AÆtatem, (D.) 


_ Caſual Pꝛolits. 
Vide Præregati ve, D. 49, 50.) 
Cathedral. 
Vide Cemetery, (A. 3.) — Eli, (B.) 
Cattle. 
Vide Diſines, (H. 5, Kc.) 


Cauſe of Ackion. 


Fide Abatement, (G. 4, &c.——H, 24. 3 
(E.—F.—6.—!l.) 


| Caution. 
Vide Admiralty, (E. 19.)—Bail, (D.) 
Cemetery. 


Church-yard ; - 
To whom the profits 7 - 


What privileges belong to the churchyard, - 


B urial 
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In what place it ſhall be. 2 
Tomb, monument, &c. - * 


Cenſures. 


Eccleſiaſtical cenſures. Yide Prærogati ve, (D. 
12.) 


Certainty. 


Vide Abatement, (H. 5.)— Aion upon the Caſe 
on A umpſit, (A. 2, & &c.—H. 3+ )—Ation 
upon the Caſe ujon Trover, (G. 2, &c.)— 
Appeal, (G. 6.)— Arbitrament, (E. 11.) 
Cop: bold, (S. 19.) — Grant, (E. 14.—G. 5, 
6.)—lnditment, (G. 1, &c.)—l:formation, 
(D. 2.)—Mandamus, (D. 5.) —Otligation, 
(B. 2.)—Pleader, (C. 17, — 48.—E. 5, 
&c.— F. 17.—8. 21, 41, 42.—2 W. 7.— 

2 Z. 1.—3 M. 5.) —Praſcriptien, (E. 3.) 
—Rent, (B. 7.)—Retorn, (E. 1, 2.) 


Certiũcate. 


Tal by certificate of the dps ; - 
When it ſhall be. 5 


When not. - 
By whom the certificate ſhall be ; 
If the biſhop be a party, - 
If the ſee be vacant. - 
Upon what foundation, and at what time. 
How it ſhall be made. - 


Trial by certificate of the recorder of London, 
Trial by certificate of the marſhal, c. 

Certificate of aſſiſe. Lide Afije, (B. 27, 28.) 
Lankrupt's certificate, de Bankrupt, (D. 


37+) 
Vide alſo Enqueſl, (A. 2. 3.) —Statute- Staple, 
(D. 2.) 


Certiozart, 

When it lies; - - 

When a mitt/m!s thereupon, - 
How a cert/orari ſhall be proſecuted. 
How it ſhall be returned. - 
When a certiorari does not lie. - 
When it ſhall be a /uper/e.2as. - 
When not. - 
Procelendo, - - 
Suferſedeas to procels ; - - 

When it ſhall be granteds = - 


Certiorari bill. Fide Chancery, (2 O. 1.) 
Vor. IT. 3B 
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Ceſſavit. 
When it lies. - - - A, | 198 
Ceſſion, 


Vide Eſpliſe, (N. 1.) 
Ceſtup que Truft. 
Vide Chancery, (4 S. 3, 4—4 W. 32.) 
Ceſtuf que Uſe. 
Vide Uſes, (I.) 
Chairman of a Committee. 
Vide Parliament, (E. 7.) 


Challenge. 

Trial by jury - — - A. 199 
The antiquity of it. - - - A.1. 199 
The number of jurors, - - . 3. 199 
The qualification. - - - A. 3. 199 
Who are exempted. - „ Medo wa 

Challenge to the array. - - B. 200 

Challenge to the polls ; - - . 201 
Peremptory. - - 5 - C. 1. 201 
For cauſe. — - . $. - 261 

Chamberlain, 


High chamberlain. 7ide Officer, (E. 7.) 
Chamberlain of (er. Jide Franchiſes, (D. 


5+) | 
Chamberlains of the Exchequer. Vide Courts, 


(D. 11.) 
Chamberlain of Londen. Jide Londen, (I.) 


Champerty. 
Vide Maintenance, (A. 2. 3.) 


Chancelloz. 


Chancellor. Fide Chancery, (B. 1.) —Juſfices, 
(K.8.) Parliament, (L. 32.) — / Iſitor, (A. 2.) 
Chancellor of the exche quer. Jide Courts, 


(D. 9.) 
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Chance⸗medlep. 
Vide Juſtices, (M. 19.) 
Chancery. 
The antiquity of the Chancery ; - - A. 205 
As to the court of pleas. - = i 3. - 206 
As to the court of equity: - - A.3. 206 
It cannot be now erected. — 0 
Where held. - - - A. 4 207 
Officers of the Chancery ; - - B. 207 
Lord chancellor. - - —_— - 207 
His oath, — - * 208 
And duty. - - - B. 3. 208 
Maſter of the rolls. - - - Bu 208 
Maſters of chancery. - - - B. 5. 210 | 
The regiſter. - - » B. & 211 [+ 
The fix clerks. - - - B. 7. 211 5 
Warden of the Fleet. — - 212 ” 
Other officers. - - B.g. 213 3 
The juriſdiction of the Avi "ery. N . 213 a 
Ordinary, according to the common law. + C4 213 7 
Extraordinary juriſdiction, court of equity. - C. 2 214 , 
Proceſs ; - - - ». BC 215 : 
Subj ana. - - - 11 
Letter to a peer. - - » D.8. 219 
Attachment. - - * 220 \ 
Attachment with proclamations. = 140 7 
Commiſion of rebellion. - - D. 5. 226 
Serjeant at arms. - - - D.6. 226 | 
Sequeſtration. - - - De. : 228 | 
Injunction ; J 
The force of it. - - - $3. 230 
For ſtaying proceedings at common la -v). D. 9. 231 jt 
For cauſe of privilege. - — 2437 | 
For ſtaying walte. - - - DJ 297 | 
For reitraining other acts. - - DM. 249 | 
For quieting poſſoſion. - . D1@. 240 
For ſlaying prir ting, Wn” = D. 13. 241 
Bill in chancery ; - X. 241 
When it ſhall be filed. - - 3 241 
The rnatter of the bil! ; 
Muſt have proper parties, Ie K - E.2 243 
Bill of revivor. - . 249 
Bill of review. 5 0 . 252 
Vide Rehearing, poft, (V. 5.) 4 
As to a certiorart bill, Fide e, (2 O. 1.) 
As to a bill of iater leader, . 4. 297, (3T.) 
Demurrer ; - H. 255 
When it lies, and when not. - 4 - 256 
How put into court, Se. 85 
Plea ; - - - »- 263 
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263 
272 
274 


What is a good plea, and what not. 


How put into court, &c., 


When it ſhall he filed. 

How it ſhall be made. 

Anſwer by commiſſion. 
Exceptions ; 

When delivered, 6. 
Cauſe heard upon bill . 2 
Replication. 


2 HN —- 
8+ 


— of adtucites ; 3 
By the examiner. 
By commiſſion. 
Commiſſion ex parte. 
New commiſſion. 
Interrogatories. 
The manner of examination. 
What witneſſes ſhall be examined. 


A 
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Examination i perpetnam rei memoriam. 
Cauſe ſet down for hearing. 
Hearing of the cauſe; 
When the defendant does not appear. 
When a cauſe is heard upon bill and an- 
ſwer, Vide ante, (M.) 
When the plaintiff does not _- 
When there are not parties, 
What evidence ſhall be admitted upon the 


389 


22 


2 in the ſame, or a croſs cauſe. 
In another cauſe. 
The defendant's anſwer. 


Interlocutory orders. 
Reference to a maſler. 


Exceptions to the report. 
F inal reference. 
Trial by common law. 
When a trial ſhall be inforced upon an origi- 
nal bill, Jide 72 „ (4. 


* 4844418 


Who are bound by a decree. 


Execution of a decree. 


Vide Review, ante, (G.) 
Decree inforced by 1 an original | 1520 


F 
2D err 
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When it ſhall be decreed, - 
When not. - — 0 
Account ſtated. > 


The manner of the account; 
What allowance an accountant ſhall have ; 
and what not. 
For what he ſhall not be charged. 
For what he ſhall be charged. - 
When bound by an account with another. 
When not. - - 
Adminiſtrator ; - 
When he ſhall have relief. — 
Vide Title Adminiftrator and Adminiftra- 
tion, Vide poſt, (3 G. 1, Sc.) 
When there ſhall be relief — him. 
Agreement. - - 
When decreed ; 
Upon articles for the aſſurance of lands 
Againſt whom it ſhall be decreed. 
When upon a ow agreement, and when 


not. - 

Since the Sz. 29 Car. 2, 3. a 
Decreed, tho” not equal. - 5 
Tho” founded upon miſtake, - 


Tho? the confideration was remote. 
Vide poſt, (2 T. 9.—4 H. 9.—4 O. 7.) 


But an agreement ſhall not be decreed; 


If made without a conſideration. - 
Vide poſt, (2 T. g.) 
If it be unreaſonable: - 5 
Or, void in law. . 4 
Or, diſcharged afterwards, - 


Or, obtained indirectly. - 

Or, made without proper parties. 

Or, not mutual. - 

So failure of one party excuſes the other. 
Specific performance in the diſcretion of the 


court, - - - 
In what manner an agreement ſhall be de- 
creed to be executed. - — 
Alimony; — — 
When it ſhall be decreed. - 
When not. - 
When in the acclefiabicel court. - 
Apportionment. 


What ſhall be an apportionment at law, vide 


Title Suſpenſian. (E.) 
When there ſhall be an extinguiſhment, Fae 
pt, (4 N. 6, 8, 9 L 
Appointment ; - 
What ſufficient to charge land. - 
What appointment to the perſon 1s ſuſticient. 
When it ſhall be defeated. . - 
393 
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Aſſets; - - - 2G. 363 
What ſhall be. - - 2G. 1. 363 
What things ſhall be ſaid to be aſſets at | 
law, Vide in Title — 
What not. - - - 2 G.2. 367 
Bill for diſcovery of aſſets. - - 2G.3. 369 
If the aſſets are exhauſted by a debt upon 
ſecurity that ſhall come in aid. - 2 G.4. 370 
Aſſignment; What ſhall be a good one. „ 38 I. 371 
What good in law, or not, Vide in Title 
Aſſignment. 
Average. - = - » 7 4 
© Vide peſt, (2 S.) 825 
Award; (Vide Title Arbitrament.) = 3. 375 
When it ſhall be confirmed. - - 3K... N79. 
When it ſhall be avoided ; 
Tf it be unreaſonable, - - - 2K. 2. $96 
Or, made without aſſent of parties. K. 3. 377 
If made only for part. - K. E $77 
If it be repugnant. - - 3 K. 5. 377 
If made by MS or partiality. --2 K. 0 $77 
Bankrupts ; — - 2L. 379 
When chancery aids. - - - 2L.1. 379 
When not. . - 2 L. 6. 381 
Vide Title Being. 
Baron and Feme; - - - 2M. 382 
Suit by them. - - 2M.1. 382 


When huſband and wife ſhall join in a ſuit, 
and when either of them ſhall ſue alone, 
Vide Title Baron and Feme, (V. &c.) 

Suit againſt them. 2 M. 2. 383 
When they ſhall be joined in a ſuit, and | 
when not, Vide Title Baren and Feme, (V.) 

What they ſhall be 8 to do. - - 2M. 


3. 383 
What not. - - 2 M. 4. 384 
, Att of the huſband, when 1 it binds the wike. 2 M. 5. 384 
When not. - 2 M. 6. 386 
When the huſband ſhall be bound by the act 
of the wife. - - - 2M.7. 386 
When not. - - - - 2M.8. 388 
Truit for 2 wife; when it enures to the huſband, = 2 M. 9. 389 


Vide Title Baron and Feme, (E. 1, &c.) 
When the huſband ſhall be aided for the por- 
tion of his wife, - - 2M. 10. 391 
Vide pol, (3 Z. 1, &.) 
When the wife ſhall be aided againſt the act of 


her huſband. - - - 2M. 11. 392 
Proviſion for a wite ; | 
How expounded. - - - 2M. 12. 393 


How a proviſion for the dower of a wiſe 
ſhall be aſſiſted by a court of equity, 
Viae poſi, (3 E. 1, 2.) 
When a proviſion by marriage, articles 
ſhall be inforced, Yide pe, (3 Z. 1, 
- &c.) 


When 


When barred. - - 
Diſpoſition by a wife. 
When the huſband is in exile. = 
When the covenant of an huſband or wife 
ſhall be inforced, though void. 
Charitable uſes; - - 
Relief by original bill. - - 
What are charitable uſes, and how regu- 
lated by commiſſioners, Vide Uſes, (N. 


1, &c.) 
Tho? the gift be void by law. - 
Where the land, &c. given is improved. 
How charitable uſes ſhall be decreed ; 
According to the intent of the donor. 
Vide Uſes, (N. 22.) 
Circumſtances ſhall be regulated. - 
Where the uſe may be improved. - 


The improvement of the eſtate diſtributed. 


Who are bound by the decree, Vide 
Net, (N. 23.) 
ow a decree by commiſſioners of cha- 
ritable uſes ſhall be certified to 
chancery, and how exceptions ſhall 
be taken to it, Vide Uſes, (N. 24, 
26.) 
When chancery confirms, enlarges or an- 
nuls it, Vide Uſes, (N. 26, 27.) 
How executed, Fide Les, (N. 26.) 
Certiorari bill. - - — 
Bill by way of appeal. - - 
Common. - - i 
Vide Title Common, 
Condition; (Vide Title Condition.) - 
How conſtrued. - - 
Breach of a condition ; 
When aided, if the intent be performed, 
When it ſhall be relieved. - 
If a compenſation can be made. 
If the breach was procured by fraud 
If the condition was in terrorem. 
Vide foſt, (3 Z. 5, &c.) 
IF it was broken only in circumſtances ; 


or became impoſſible by the act of 


God. 4 
When it ſhall not be relieved, 
Where the condition is precedent. 
Where recompence cannot be made. 
If the relief is not prayed in convenient 
time. — — — 


Confirmation. 8 x 4 
Vide Title Confirmation. 
Contribution. - - 


Vide ante, (2 I.) 
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2 M. 13. 393 
2 M. 14. 396 
2 M. 15. 398 
2 M. 16. 398 
2 N. 398 
2 N. 1. 398 
2 N. 2. 400 
2 N. 3. 400 
2 N. 4. 401 
2 N. 5. 403 
2 N. 6. 403 
2 N. 7. 403 
2 O. 1. 404 
2 O. 2. 404 
2 P. 405 
2 Q. 406 
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2 Q. 2. 406 
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2 Q. 407 
2 Q. 5. 408 
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2 Q. 7, 412 
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2 R. 414 
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Conveyance - — - 
When aided. 
When there is a miſtake in a deed. 
When part of the Jand is omitted in the 


deed. - — 
When more is infirred, than was in- 
tended. - 
Vide poſt, (4 L. 2.) 
When the conveyance is loſt. - 


When the conveyance is defective. 

Or, miſtaken. - 

If it is aided, it ſhall be in the ſame 
plight, as it would have been, if it 
had been right u initio. - 

bet a 33 ſhall not be aided, 
Jide poſt, (4 S. 2.) - a 
If it be voluntary. 
Vide ante, (2 C. 8.)—poft, (4 H. 9. 
—4 0. 
Or againſt Vang who has an eſtate upon 
good confideration. - - 
Vide ante, (2 C. 8.) 
When a conveyance ſhall be avoided. 
Vide ante, (2 C. 12.) 
When not; 
Tho? made upon a falſe ſuggeſtion. 
I Tho! it becomes unreaſonable * matter 


e foft facto. 
When a ſurpriſe, or ſmall anbei is al- 
ledged. - - 
Alfter a long acquieſcence. - 
At the requeſt of him who has ny a vo- 
luntary conveyance. - 
Vide ante, (2 C. 8.—2 FT. 9: 9 
Copy hold. 
Vide Title Copybeld. 
Cofts; when they ſhall be given, and when 
not. - 
3 ts Title, Cefs. 
Covenant ; - 
When it mall be performed. - - 
When noe. - - — 


V hen it ſhall be avoided ; 

If there was a miſtake. 

If it was intended for a ſpecial purpoſe, 

If it was ſatisfied by collateral matter. 
When there is a remedy upon a covenant in 


Equity. - — 
Lide Title Covenant. 
Cuſtom, 1 - 5 * 
Debt. 5 A 5 
Vide Title Dett. 
Deviſe bs - 


when it ſhall be decreed, tho” void by law. 


ide a, (3 C. 2.—3 Y. 3.) 
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2 T. 1. 414 
„ 
2 T. 3. 415 
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2 T. 12. 420 
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2 T. 15. 421 
. 26. 482 
2 V. 421 
2 W. 426 
2 X. 426 
ES. 1. - 239 
„ 444 
2 X. 3. 435 
2 X. 4. 435 
2 X. 5. 435 
2 X. 6. 435 
SY. 4:6 
2 2 457 
3 A. 437 
3 3. 1. 437 
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How a will ſhall be executed, and con- 
ſtrued at law, Vide in Title Deviſe, (D. 
1, &c.—N. 1, &c.) 
When chancery does not relieve ; and, when 
a deviſe may be explained by witneſſes. - 3A.2. 439 
How it ſhall be c nitrued ; 
What words pals : foo, or other eſtate, 
Vide in Tit/; Devi/e, (N. 4, &c.) 
Deviſe for payment af debts and legacies. - 3 A. 3. 442 
Vide ;joft, (4 W. 14.) e 
In what order they hall be paid. - 3A.4 447 
The ſurplu . be to the heir. — 3A. 5 449 


When the lan ball be ſold. 3 A. 6. 450 
ee, H. 5.) 
Who ſha!! iell. - - 3A.7. 451 
How expounded, where the words are ambi- 
guoue, - 3A.8. 452 


When words in a deviſe mall be ex- 
pounded otherwiſe than in a *. 
Jide Legacy, joft, (3 V. 1.) | 4 

When a deviſe hall have the ſame privilege as q 

an heir. Vide Legacy poſt, (à V. 2.) 9 


Diſcovery; - - 3B. 457 
When a bill lies for a Ame. - - 3B.1. 457 | 
When not. - - 3B.2. 459 1 
_ ; when tithes ſhall be decreed in chan 1 
ce 30. 462 it 


Vide Title Dis, (M. 13, frac l 
Courts, (D. 2.) | 1 
Diſtribution of inteſtates eſtates; = - 1 
By the fl. 22 & 23 Car. 2. - - | 
Who ſhall be excluded * a 2 upon 
a diſtribution. 
By cuſtom. — * - 
Dower ; - Fa 
Wife favoured by equity. - 
Vide Marriage-Settlement, paſt, (3 Z. 1.) 
Vide ante, (2 M. 12.) 
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Nor when a reaſonable benefit has accrued 


Dower, when aided, ay when not. 3E. 2. 468 
Equity; - — 479 
Relief, when allowed ir in equity; 
„Ia caſes of fraud, accident and truſt. 9. 1. 470 
Where the tranſaction is done mala fide, = 3 F. 2. 470 
When not; 
If a man will not do equity. — 9 473 
If his actions are wrongful. . ef 7 
Tho? a man's expectation is fruſtrated. 8 474 
to another by law. - - 3. 6. 47% 
Nor againſt a ſtatute. — - r 
- - 3F.8. 476 


Or a maxim of law. 
Nor where the plaintiff has the ſame 


relief by law. - 
Executor; ; - - — 
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Stands in the place of the teſtator. 

What things he is * to do in 
equity. - - 

How he ſhall pay legacies ; ; 


When a legatee ſhall refund, and when not. 


When legatees abate, Jide Paſt, ( 2 V. 
18, 1 9 
What is — aſſent to a legacy. 

Vide Title Adminiſlration, (C. 5, &c. ) 
When he ſhall take as a legatee. - 
What payment will be ſafe; 

By direction of the court. - 

When he ſhall be a reſiduary legatee. 
What relief an executor ſhall have in 

equity - - - 

Vide Aadminiftrator, ante, (2 B. 1, 2.)— 

Devijſe, 2 (3 A. 1, &c.) 


What not. & * 
Exchange. be 5 - 
Fait. 


When a diſcovery ſhall be inforced. - 
When a deed ſhall be aided, or avoided. 
When a deed ſhall be produced. - 

Fines. - 1 

Forfeiture; when it ſhall be aided, and when 
not, - 7 — 

Fraud; - — 

When it ſhall avoid a bann, - 
Fraudulent gift, or feotiment, &c. Fide 
in Title Covin, (B. 2, &c.) 

Or conveyance. - - 
Tho? the bargain or ſettlement was to take 
effect upon a contingency. - - 

Or was tranſacted by an agent. - 


So a voluntary ſettlement will be fraudulent 


as to creditors, - - 
But fraud ſhall not be preſumed. - 
A party to the fraud ſhall not be relieved. 
Fine and recovery. = - 
Avoided for fraud, c. - 
Vide Joft, (4 K. 1, . — 8. 4 ) 
Aided, when defective. - 
Guardian; ¶ Jide Title Guardian. mo ide ante, 
(2 A. t.—) - 
Ilow he ſhall account. 
When, and how a guardian mall be afligned 
to an infant, Jide Title Guardian, (A. 


—F. 2.) 
Ilow he ſhall manage the eſtate of the in- 
tant. - - 
How directed by the court. - - 
When he ſhall be removed. - - 
When not, - - - 
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When 
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When payment to a guardian is allowed. 
The power of a guardian. - - 
Heir; (ge Title Heir.) — 
When ſubject to the debts of his ben 
Vide Tit.e Aſeis, (A )—Pleader, (2 E. 2, 
Kc.) ante, (2 G. 1, &c.) 
When be ſhaii be bound by the covenant 
of the anceſtor. Vide in Title Covenant, 


When not. - - - 
What advantages an heir ſhall have, and 
what not. - - 
Ideot. - _w * 
Vide Title Idiot. (C.) 
Infant. - - 
How he Hall fan. - - 
Vide Title Pleader, (2 C. 1.) 
How he hall be ſued. - - 
Vide Title Pleader, (2 C. 2.) 
What things he ſhall be decreed to do dur- 


ing his infancy ; 


To perform a truſt. — - 
To do his duty. - - 
Or a thing for his advantage. 
Maintenance of infants. — - 
Intereſt for money; - - 
At what time it commences. - 
No intereit beyond th- penalty. - 


Nor intereſt upon intereſ - 
When intercl: thall not be allowed. 


When it ſhai! de allowed. - - 
When a pay nent ſhall be intended for intereſt, 
Incerpleader ; (bill of) - - 
Joint: tenants; — - 4 
Who hall join in a ſuit, - - 
Who ſhall be jorred. - - 


Who thal! take jointly. 

Vide Devije, (N. 8. \—Eftates * 1. 
Who, as tenants in common. 

Vide Deviſe, (N. 8. —E/tates, (K. 8.) 
What will make a ſeverance of the jointure. 

Vide Eſtates, (K. 5.) 

What teme ty one joint-tenant, Cc. ſhall 
have againſt his companion. - 
When the a& of one binds his companion. 

When not. - 
When an act by one of them binds him after 
he ſurvives. - - 
Judgment. - - - 
Juriſdiction; when chancery ſhall have it in 
caſes out of the kingdom, Tc. 
Jury. Fide Trial, ante, (. aft, 0 v.) 


Legacy; 
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When words in a will are expounded other- 


wiſe than they are in a deed, - 
A deviſee ſhall have the ſame * as 
an heir. 


How a legacy mall be recovered i in . 
What ſhall be a legacy. - 
Of what thing void, — 5 
How a legacy ſhall be paid. 
How a legacy ſhall be paid upon a deviſe 
to pay RIG and legacies. Vide ante, 
(3 A. 3 
When a Hear ſhall refund, or abate in 
proportion, Jide ante, (3 G. 3.—poft, 
3 Y. 18, 19.) 
How a deviſe ſhall be conſtrued ; 
The extent of the words. 
Vide Title Deviſe, (N. 1, &c. J=-Pide 
ante, (3 A. 8.) 
When a deviſe gives a preſent intereſt. 
, Vide Title Deviſe, (N. 18.) 
When a legacy carries intereſt, - 
When conſtrued cumulative. - - 
When not. - 


When a legacy ſhall be controuled by a ſub. 


ſequent clauſe, or n and when 
not. 5 
When a legacy ſhall be lapſed. - 

Vide Deviſe, ante, (3 A. 3, &c.)—Execu- 
tor, ante, (3 G. 7.) 

When not. - - 
When it merges in the land. - 
When it ſhall have ho: to the time of 

making the will. - - h 

Or, to the death of the teſtator. - 
Jide Title Deviſe, (N. 21. ) 
When legatees ſhall abate, - 
When not. - 

What ſhall be an alta to a legacy, Vite 
in Title 8 (C. 6, 7.—Vide 
arte, (3G. 4.) 

When legatees ſhall refund, Jide ante, 
(3 G. z.) 

Who ſhall be a reſiduary legatee, Jide 
ante, (3 G. 7.) 


Marriage ſettlement; — 
When it ſhall be inforced, - - 
When not. — 
To what charges ſubject. — 
Proviſion for portions. . — 


Reſtraint of marriage; 
When the huſband ſhall make : a ſettlement 
for the portion. - 
When not, - - 


I 
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When the wife ſhall loſe her portion. 
When a condition that a perſon ſhall not 
marry without conſent, is in terrorem, 
Vide ante, (2 Q. 6.) 
When marriage brokage ſhall be avoided. 
What ſhall be done if the A is diſap- 
pointed, =— - 
Or, the portion is not all paid. - 
When a marriage ſettlement ſhall partes the 
articles ſtrictly. - 
When it ſhall purſue the intent of the arti- 


cles. - - w 

Mortgage ; - - 5 

The nature of it. - 

What ſhall be ſaid to be a mortgage. 

What not. - - 5 

Who may redem. - > 

At what time. - - - 

Upon what terms one may redeem. - 

When a mortgage ſhall not be redeemed, 

Aſſignment of a marriage. - — 


A mortgage belongs to the executor, or ad- 
miniſtrator of the mortgagee. = 
Vide Title Condition. (G. 2.) 
Prior incumbrance. - - 
Forecloſure of a mortgage. - « 
When it ſhall be annulled. - 
Mortgage of goes, Vide Title Mortgages 


Ne exeat regnæm. 


Vide Tiile Preregative (D. 34» 3 5.) 


Notice ; 3 885 


How regarded. - - « 
What ſhall be norice. * 4 
Lis pendens ; 
When it ſhall be notice. - F 
When not. - a 
When notice to one affects another. 
When not. - - - 


When notice does not prejudice, - 
Obligation 
Shall be _ OP 
Being ſatisfied. - - 
After forfeiture. - - 


Or, relieved againſt ; 
If the obligation be obtained by fraud. 


If the conſideration be not performed. 

If the, conſideration be illegal. 
Obligation by a ſurety. - 

If there was no conſideration for it. 

If there would be a double charge by the 


obligation. - 
if there be an artful uſe of trick words. 
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$o the obligor ſhall be relieved ; 
Where the condition by accident becomes 


unreaſonable. 
Or'is ſatisfied by other means. - 
If the obligation was by ne. or 
by force or, terror. 5 
So the obligee ſhall be relieved ; 
If the obligation be loſt. — — 


If che performance was not effectual. 
But the obligee ſhall not be relicved ; 
If the obligor was a ſurety, Sc. and not 
chargeable by law. - 
Nor ſhall he be relieved beyond the pe- 
nalty of the obligation. - 
An obligation ſhall be delivered up ; 
If it be not ſued within a reaſonable time, 
If the obligee refuſes to perform his part. 
When there thall be no relief upon an obliga- 


tion ; 
If the penalty does not appear exceſſive. 
If there was no real ſatisfaction. - 


If it was premium pudoris. 
If it was voluntarily given, without impo- 
ſition, or * 4 1 
Partition. - - 
Payment; what mall be. - 5 
Perpetuity ; - — 
In chattels perſonal. - Re 
In chattels real. - Ke 
Vide pot, (4 W. 19.) 
In an eſtate of inheritance. - 
. Or freehold. - - 
A term that 1 2 an iuheritance, 
Power; - U 
When aide; though not purſued ; 
If it be for payment of debts, = 
Jide Title Peiar, (A. 1.) 
For proviſion for younger children. 
Vide ante, (3 Z. 4.) 
For the aid of a purchaſer. - 
If it be not purſued by reaſon of fraud, 
or accident. - 8 
When the execution of a h ſnall be 
made by the court. 
When a defective execution mall be aided. 
When it ſhall hall not be aided ; 
If the intent of the power is not purſued. 
Nor, where it was not the party's purpoſe 
to execute his power. s 
If the power was created by a voluntary 
jettlement, and executed voluntarily. 
Vide poſt (4 O. 7.) 
Prerogative. Vide Titie Prerogative. 
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Preſentation 
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Preſentation to a church. 
(H. 1, &c.) 
Privilege. Vide title Privilege. 


Vide Eſgliſe,— 


Proceſs. Jide _ (D. 1. IN title . 
Purchaſe; 
What ſhall be a \ purchaſo.” - 


Vide ante, (2 C. 2.—2 T. TNT &c.) 
Who ſhall be a purchaſer. 
When a purchaſer ſhall be — again 


incumbrances. ” 
Vide Covin, Os 3.) 
When not. 
What ſhall be ſulkeient notice. Vite ante 
(I. 1. 4 C. 2.) 
When a 3 may take in prior incum- 
brances. — - 


When he ought to diſcharge prior incum- 
brances out of the purchaſe money. 
Incumbrances are to be diſcharged in pro- 
portion, - - - 
The purchaſer of a reverſion ſhall not contro- 
vert the title of the particular eſtate. 
What eſtates are within the conſideration of 
a purchaſe. - - 
What not. - - - 
Purchaſer without notice. b 
Recovery, common z - - 
Of what effect it is in equity, . 
When a defect of it ſhall be aided. - 
Releaſe; - - 
When it ſhall be avoided; 
If it be obtained by fraud. - 
Vids ante, (2 C. 12.—2 T. 11.— 
3 M. 1, &c.) 
Or extends beyond the intent. 
Fide ante, (2 T. 3.) 
Or obtained with intent to defeat a prior 
agreement. - - 
When it ſhall not be avoid=2. - 
Reſtitution ; - — 
Rent; - - - 
When recovered in equity, tho” there is no 
remedy by law, - - 
Or, the remedy by law is not ſufficient, 
When it ſhall not be recovered in equity. 
Againſt an alfignce. - - 
When appertioned in equity. - 
Vide avilt, (2 E. ) 
When an extinguiſhment prevented, 
What will be an extinguiſhment, or a ſuſ- 
penſion in law. Jide title Su/pe Aten. 
What in equity. Fide poft, (4 N. 8, 9.) 
When a ſtranger ſhall be aided againſt a diſ- 
treſs for tent. - — 
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When rent or other charge upon land * be | 
extinguiſhed. - - 4 N.8. 676 
When not. - - - IAN. 9. 676 

Revocation; 3 1 677 

When * tho? all circumſtances are not 
urſue - - - 401. 6 
N Vide ante, (4 H. 1, &c.) y 1 

When a power of revocation is good, and 

when extinguiſhed, and when purſued. 

Vide Uſes, (L. 2, &c.) 
Where prevented * fraud. - 40. 2. 677 
Or accident. - 40. 3. 677 
Or neceſſity. - - 40.4. 677 
Or default of the party. - - 405. 677 
Defective execution of a power of revo- >» 

cation aided, - - 4 O. 6. 677 

When not good; 

In aid of a voluntary ſettlement. 4 O. 7. 678 
Vide ante, (2 C. 8.—2 T. 9.—4 l. 9) 

Who may make a revocation. - 4 O. 8. 678 
Satisfaction. „ . 679 
Statute. Vide Statute Staple, (D. 2, &c. ) 

Superſedeas; when granted by — - 4Q. 681 

Supphicavit. - - 4R. 682 
Vide Forceable Entry, 0. 16, wad 

Tenant in tail; - 45S. 683 
When his eſtate bound by his agreement. - 48. 1. 683 
When his defective conveyance ſhall be aided, 48. 2. 684 

Vide ante, (2 T. 8.—3 N. el — | 

Cefluy que truft in tail. — 48. 3. 684 

How his 8 ſhall be barred. - 48. 4. 684 
Taxes. 4T. 626 
Trial by common law; vide it ſhall be dirafted. 4V. 686 

Vide ante, (X.) 

Truſt; - - Is - 4W. 688 
The nature of it. - - 4W.1., 688 
Truſt of land, what ſhall oP ; 

Expreſs. - 4 W. 2. 688 

Truſtin tail, how barred, 2 * (48. 4.) 

Implied. 4 W. z. 689 

What ſhall be truſt * peyment of debts, 
or legacies. Vide ante, (3 A. 3.) — 

oft, (4 W. 14.) 

wia, pt making a charge upon land, 
Vide Appointment, ante (2 F. 1.) 

What, for charitable uſes, Vide ante, 
(2 N. 1, &c.) 

What ſhall be a truſt for a wife, Jide 
ante, (2 M. 9, 10. * 

What not. - 4 W.4. 692 

Trait of goods, Wy ſhall ba.” — - 4 W. 5. 694 

Aſligument of a truſt. - - 4 W.6. 696 

Removal of a truſtee, - - - 4 W.7. 696 

Security required of him, - - 4 W. 8 * 25 

rut, 
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Truſt, how it ſhall be executed; 
Purſuant to the intent. 
When money ſhall be decreed 7» . 
How a truſtee ſhall account for money, or 
the profits of the truſt eſtate, Vide ante, 
(2 A. 1, &c.) 
How he ought to pay legacies, or other 
money, ide ante, (3 G. 3. &c.) * 
When a truſtee may ſell for pre of 
the truſt, Yide ante, (3 A. 6, 7.) 


When, at the diſcretion of the truſtee. - 
When equity with a legal intereſt ſhall be 
preferred to mere equity. - 


Truſt, how ut ſhall be Qecrocd ; 
According to the intent of the maſter, - 
Truſt for payment of debts. - - 
WW 8 Mide ante, (3 A. 6.—3 P. 1, &c.) 
A truſt ſhall be decreed to him, who would 
take, if the ſettlement were completed. 
So money for a 2 my be decreed in 
Perc ie. 
Truſt decreed notwirhſtanding the ſtatute of 
limitations. 
Tho? the time to perform it be elapſed. - 
Truſt of a term for years; 
How it may be limited. - 
How the truit of a chattel perſonal may be 
limited, Vie ante, (4 G. 2.) 
When the truſt of a term for a wife goes 
to the huſband, Yide ante, * M. 9 ) 
How it cannot. 
What eftate or intereſt the grantee of a term 


takes, - 
Truſt to attend the inheritance. - 
To preſerve contingent uſes. - 
To raiſe portions. - 
Breach of truſt ; how puniſhed. - 


Tho? the breach be purged as to a ſtranger. 
Tho' the truſt-eftate lies out of the juriſ- 
diction of the court. - - 

Fide Turijdifticn, ante, (3 X) 
Particeps Criminis ; 


Who hall be. - - 
Who not. - < 
What ſhall be a breach of wat; 3 
If che truſtee makes a private a 
to himſelf. 


What ſhall not be a breach of truſt. - 
If the truſtee acts with the grivty of the 
C:ftuy 1 - 
ieee f 
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Chappel. 
Vide Eſzliſe, (D.) 
Chapter: 
Vide Ecclefiaftical Perſons, (C. 3.) 
Charitable Uſes. 
Vide Chancery, (2 N. 1, &c.)—Uſes, (N. 1, &c.) 


Charter. 


V: _ gar ies, (F. 5, &c.)— Juices of Peace. (A. 5.)—7 ade, 
(B.— 
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